Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


ftA^^l  '»    »»     •  "'      4'-*^  /.y^ 


I    il 


L.L 


A}-^  ^i»«^ 

^  /<i=- 


3   ^/    -/3 


/L    /-. 


\ 


y/6 


5" 


t 


/ 


Hji  L  E  '  S 


HISTORY 


OF  THE 


S^rX 


PLEAS  OF  THE  CROWN. 


VOL,    IL 


%W     M    t"     ',.',>.  ^  JLL^-^''  '       ■■■      ;.l      ..  ■■       .1        ■■     ,        ■ ;   .       ..I  -  '  ,        ■       ■    ^~»Ui4 


i' 


/  I 


•    ■ 

I 


Hifioria  Placitorum  Corona. 


TH  B 

HISTORY 

OP  THS 

^leas;  of  f^t  Ctotmt 

By  sir  MATTHEW  HALE, 

LORD  CHIEF  JUSTICE  OF  THE  COURT  OF  KING'*  BENCH. 

foaiiiiiBB  raott  tbs  oaiamAL  uAUvtcturt* 

By  SOLLOM  EMLTN,  of  Lincoln* s-Lm,  Eff, 

WXTB 

ADDITIOKAL  NOTES  AND  REFERENCES  TO  MODERN  CASES  C6N« 

CERNING  THE  PLEAS  OF  THE  CROWN. 

By  GEORGE  WILSON,  Serjeant  at  Law. 


A   NEW   EDITION. 


AN   ABSIDOMEKT   OP   THE   STATUTES    EBLATING  TO   PSIOITIBS 
COHTINVSD   TO   THE    PRESENT   TIMB|   WITH  MOTES 

AND    BEPERKNCBSi 

By  THOMAS  DOGHERTY,  EQ, 

OF  CLIFFORD' S'laN. 


3ln  CtDo  Oolfime0« 


*»""«i*" 


VOL    11. 


Frigid  h  £.  Riitr^  LiHte^BriUM, 

FORT.PATKB,  B.  t.GAIlDMBR,  W.OT&IDGB,  B.  AND  R.BROORB  AND 
J.  RIDER,  J.  BUTTBRWORTR,  W.  CLARXB  AND  SON,  R.  PHENBY| 
J«  CVTHBLLi   J.  WALKBBf   J.  BAOSTER|   AND    R.  BI&RBRSTAPP. 

18  00. 


V        I 


■I  ■ 


»      » 


i**awa 


T  A  B  L  E 


o  r 


THE    SEVERAL   CHAPTERS 


GOHTAtMED  IV  THlt 


SECOND    PA  RT. 


Chap,  t  n^Ot/CHim  ike  King's  bench. 

^      Chap.  IL  Concirmng  the  courts  lii 


Chap.  IL  Conarmng  the  courts  hi/ore  the  lord  High- 

ftewardt  ^^  the  Stew^  of  his  majefty's  boulhold.,  ;  1 

Chap.  III.  Tnuhing  fpecial  commiflioQS  ef  oyer  and  cennioer»  and 

thiir  kinds  and  pewer*  1<» 

Chap.  lY.  Concerning  general  commiffions  of  oyer  and  terminer.   2il 
Chap.  V.  Touching  Jufticea  ^gaoUdelivery.  S2 

Chap.  VI.  Touching  the  power  ^  Joftices  of  affile  and  niil  prios  mik 

relation  to  felony.  39. 

Chap.  VII.  Concerning  the  commiffion  of  peace»  and  the  pow^  therein 

ef  in  relation  to  felonies*  42 

Chap.  VIIL  Concerning  the  Coroner  and  his  conrt,  and  his  eattheHnty 

in  pleas  efthe  crown.  53 

Chap.  IX.  Concerning  the  Sieriff^  his  power  in  pleas  of  the  crown,  as 

well  by  commijfian  as  in  his  Turns.  69 

Chap.  X.  Concerning  th^e  apprehending  and  arrefting  of  felons  and 

iraitwrs  by  private  perfont»  and  efeapes.  79 

Chap^XL 


A  TABLE  OF  THE  SEVERAL  CHAPTERS 

Chap.  XL  Concerning  arrefts  or  apprehenfion  of  felons  or  perfons  fuf« 

pc&eA  of  felony  by  an  officer.  Page  85 

Chaj^  Xif.  ^ftFFeAs  of  felons  upon  hue  and  ciy  raijed:  9S 

Chap.  XIII.  Arrtjli  of  felons  virtutc  prascepri,  9r  £/*  warrants.      105 
Chap.  XIV.  Concerning  the  office  of  a  jufticey  whin  a  perfon  charged 

orfufpeiled  o^  felony  h  brought  before  him.  120 

Chap.  XV.  Concerning  bail  and.  m^inprife.  124 

Chap.  XVI.  Concerning  the Jiatutes  of  3^  E.  3.  1  R.  3.  3  H.  7.  1  & 

2  P.  &  M.  2  &  3  P.  &  M.  in  relation  to  bailment  of  prifoners« 

136 
Chap.  XVII.  Concerning  the  fdfinth  general,   fiameljf   the  various 

manner  of  bailing  of  prif oners*  140 

Chap.  XVIII.  Concerning  warranto  to  fearch  for  ftolen  goods,  and 

kmn^ofthem*  149 

pbfip;  XiX.  ^Concerning  pcofentoieots,  ihqui&tiDns^  and  iiidi£laients» 

and  their  kinds,  1 52 

Chap.  XX.  fFhere  a  manijhali  be  pi|t  to.  anfwer  in  criminal  and 

capital  offenfes  without  indi(ftment  at  the  iing*sfuit.  1 56 

Chap.  XXL  fFho  may  be,-  indi^ors^   and  where  and  how  returned. 

♦  152 
Chap.  XXIL  Concerning  the  demeanor  of  the  grand  inqueft  in  rela^ 

tion  to  their  prefentments.  1 57 

Chap.  XXIII.  Concerning  the  forms  of  indiffanents  in  cafes  capital, 

andfirjl  touching  the  form  of  the  caption  returned  upon  a,  certiorari; 

165 
Chap.  XXIV.  Concerning  the  body  of  the  indidment  in  cafes  capital^ 

and  the  feveral  part^  thereof^  and  the  forms  requi/ite  therein.       168 
Chap.  XXV.  Concerning  the  forms  of  indictments  i»  ^mVvAir,  and 

M^feveral  paits-fArr^^/I  174 

Chap.  XXVI.  Concerning  procefs  upon  indidments.  1 94 

Chap.  XXVIL  Touching  certiorari  out  of  the  King* s  bench.  210 

Chap.  XXVIII.   Touching  the  arraigmnent  of  offenders  in  capital 

offenfes.  216 

Chap.  XXIX.  Concerning  the  plea  of  the  prifiiiner  upon  his  arraign-' 
.   ment^  andfirfi  oi\m  confeffi<Mi  of  the  fatt*  charged^  and  approving 

others.  225 

Chap.  XXX.  Concerning  tho  pleas  of  the  prifoner  upore  his  arraign^ 

mentf  and  firfl^  concerning  pleas  in  abatement  of  the  indifiment. 

,  236 
Chap.  XXXL 


•»v. 


CONTAINED  IN  THE  SECOND  PART. 

Qkap.  XXXL  V$ncirntng  pleas  in  bar  a/on  indiUmem  tff€l9ny  or 

treqfon^  tmdjirft  ^auterfoiu  acquit.  Page  240 

Chap.  XXXIL  Concerning  tie  pica  ^/auterfoits  attaint  or  convi^  of 

ticjamc/clonff  or  any  other  t^cnfe^  831 

Chap.  XXXlII*  Concerning  picas  to  the  felony^  viz.  Not  guilty.  255 
Chap.  XXXIV.  Touching  the  trial  ^offeniin  by  jury,  and  firft  the. 

procefs.  259 

Cl\iip.  XXXV*  Concerning  challenges,  amd  firft  i/*  peremptory  cbab 

lenges.  261 

Chap.  XXXVI.  Concerning  challenges  for  caufe  in  cafe  of  indiCtnunMs 

for  treafon  or  felony.  271 

Chap.  XXXVII.  Concerning  evidence  and  witneffes.  2r76 

Chap.  XXXVIII.  Concerning  evidence  in  writing.  284 

Chap.  XXXIX.  Concerning  evidences  requijitc  or  allowed  by  aAs  of 

parliament,  ax^prefumptive  evidence.  286 

Chap.  XL.  Concerning  variance  between  the  indi6lment  an^  evidence, 

and  where  the  evidence  proves  the  indi£lmenty  and  where  not.  291' 
Chap.  XLI.  Concerning  thi  demeanor  of  the  jury,  and  how  their 

verdifl  is  to  he  given.  293 

Chap.  XLU.  C$ncerning    the  mifikmeanors  bf  jurors,   and   their 

ponifliment  306 

Chap.  XLIII.  Concerning  ftandmg  mute,  and  the  puni/hment   of 

penance,  or  peine  fort  &  dure.  314 

Chap.  XLIV.  Concerning  clergy,  how  it  flood  at  common  law,  and 

how  generally  at  this  day.  323 

Chap.  XLV.  Jn  what  ofienfes  clergy  is  allowable  or  mi*  330 

Chap,  XLVL  Where  and  in  what  ofienfes,    that  were  capital  at 

common  law,  ckrgy  is  taken  away  in  part  er  in  whoUf  by  aUs  of 

parliament  fuhfequent  to  25  E.  3.  andfitjl  0/ petit  treafon.  334 
Chap.  XLVII.  Concerning  the  alteration  made  by  feveral  ftatutes  in 

cafas  of  murder,  manflaughter,  rapcy  and  wilful  burning  ofhou/es 

or  barns  with  corn.  343 

Chap.  XLVUI.  Concerning  clergy  in  robbery  from  the  hiJufe,  ^ 

robbery  from  the  perfon.  348 

Chap.  XJLIX,  Concerning  clergy  in  burglary.  360 

Chip*  Lm  Coiocsming  clergy  in  flmple  larciny  and  other  felonies.  364 
Chap.  LL  fFhat  perfons  are  or  are  not  capable  of  clergy.  311 

Chap.  UL  jtt  what  umg  clergy  is  to  be  allowed.  817 

Chap.  LIIL 


A  TABLE  OF  TH£  SEVERAL  CHAPTERS,  &c. 

Chap.  LIII.  Conciming  the  maoner  bow,  an^  the  Judge  by  dind  before 

whom  clergy  is  to  he  frayed  e/r  albwed*  Page  380 

Chap.  LIV.  Concermng  tie  confeqiienceB  ^clergy  granted  or  prayed, 

382 
Chap.  LV.  Cwcermng  judgments  in  tie  feveral kinds  ^capital  ofienfcs, 

391 
Cb^p.  LVL  C$netming  pving  c/ judgment,  by  whom,  and  when. 

40) 
Chap.  LVn.  Concermng  execodoas.  406 

Chq^iLVlU.  Cencemif^  rcfvicifcsiffinre  or  ^ur Judgments         419 


HISTORIA 


HI  STORI A 


PLACITORUM  CORONiE. 


PART    IL 


CHAP.  I. 

TMching  thi  king's  bencb. 

HAYING  gone  through  die  feveral  kinds  of  capital  ofienfes,  I 
ihould  now>  according  to  my  firft  propofed  method,  proceed 
to  the  enumerating  and  con£dering  of  ofienfes  that  are  not  capital  i 
hot  I  (hall  referve  that  for  the  third  part  of  this  tra&ate. 

1.  Becaufe  the  fubje£k  thereof  is  very  large,  numerous  and  various, 
and  would  exhauft  too  much  of  that  time  I  have  or  can  fpend  from 
other  employments. 

2.  Becaufe  the  method,  order  and  rules  of  proceeding  incaptital 
caufes,  is  different  from  any  other  courfe  of  proceeding  in  other  cri- 
minal caufes^  and  hath  an  appropriate  method  of  proceeding  by 
law  coniigned  to  it,  and  therefore  they  are  fitted  to  be  handled  to- 
gether. 

And  in  this  buiinefs  I  ihall  proceed  in  things  as  they  arifc  in  the 
order  of  proceeding  in  capital  caufes:  Firjl^  I  fliall  take  -  ^ 
a  very  brief  account  of  the  courts  and  jurifdidlions  wherein  ^  ^ 
they  are  to  be  decided ;  and  this  I  (hall  not  do  at  large,  but  fo  far 
forth  only  as  it  relates  to  proceedings  in  capital  caufes :  and  when  I 
have  briedy  pafied  over  that,  then,  ftcondiy^  I  (hall  proceed  with  the 
whole  traft  of  proceedbg  in  criminal  caufes,  from  the  firft  purfuit 
of  the  offender   to  his  execution ;  as  ,namely,  arreft,  procefs,  out- 
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]awry,  arraignincaty  pleading,  cballenge,  trials  clergy^  ianif)4pry, 
judgment,  reprieve,  execution,  ^c.  in  the  vciy  fame  order  as  a  courfc 
of  proceeding  in  capital  caufes  lies. 

I.  I  begin  with  the  jurifdi(Sions,  wherein  caufes  of  this  nature  are 
handled. 

And  altho  the  court  of  parliament  is  the  higheft  court  in  this  king- 
dom^ and  a  court  wherein  proceedings  capital  have  been  often  heard 
and.  (kterinipedy  yet  I  il^all  decline  ihat  bufuiefs,  I.  Becaufe  the 
courfe  of  proceeding  in  parliament  is  in  a  different  method  and  or- 
der, than  what  is  ufed  in  other  ordinary  courts.  2*  Becaufe  the 
inftapces  are  many  and  various,  and  will  take  up  a  volume  to  give 
ain  account  of  them.  3.  Becaufe  J  have  elfqtvhere  gathered  up  fome 
obfervations  of  that  kind  already. 

The  higheft  ordinaiy  court  of  juflict  next  to  the  court  of  par- 
liament, is  .the  court  of  king^s  bench ;  I  fliall  not  at  large  purfue 
the  jurifdiiftion  of  this  courts  for-UlUth  been  done  to  my  hands 
amply  already  (a). 

But  I  (hall  only  confider  it  with  relation  to.  capital  proceedings, 
namely,  treafons  and  felonies,  and  that  very  briefly  ;  and  therein, 
1".  Concerning  the  jurifdidtion  of  the  court  in  this  particular.  2  (f  on- 
cerning  the  power  of  the  jiulg«s  of  this  court  out  of  court,  in  rela- 
tion to  matters  of  crime  or  mifdemeanor. 

The  court  of  king's  bench  confifts  of  two  kinds- of  jurifdiAions 
VIZ*  the  civil  jurifdiAion  or  the  plea-fide,  and  the  criminal  jurifdi^^lon 
or  the  crown-fide. 

Till  the  time  of  Edward  II.  the  matters  of  botli. kinds  were  entei*ed^ 
-    -      prcmifcuoufly  in  the  rolls ;  but  then  the  rolls  were  difci  iniina- 
^•^•'      ed,  and  thofe  of  the  crowA-iide,    emicled  Rex^  iho  both 
were  filed  tip  together  in  the  fame  bundles.    • 

And  thus  it  continucil- very  long,  but  of  later  times  tl)e  records 
of  the  pleas  are  bound  up  by  themfelves,  and  the  records  of  the 
pieas  of  the  crown  bound  iip  by  themfelves,  and  kept  in  the  c«)wn- 
ofiice,  under  the  immediite  cuftody  of  ^e  coroner  of  the  king'd 
bench,  who  is  alfo  the  king's  attorney  in  that  conn,  and  cl^rk  of 
the  crown. 

In  cafes  criminal,  th«  court  of  king'«  bench  have  a  di^reot  kind 
of  proceeding  couching  oflienfes  arifing  in  the  lame  county  whem 
they  fit,  and  offenfci  in  other  counties,  and  removed  before  them  by 
Certiorari, 

t«)  By  lord  Coftf,  4/0/i/.  tfig,  7. 
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In  the  county  where  the  court  fils,  there  is  every  term  a  grand  in- 
queft)  who  are  to  prefent  ail  matters  criminal  arifing  within  that 
county,  and  then  the  fame  court  proceeds  upon  indiAment  fo  taken ; 
or  if  in  the  vacation-time  ihere  be  any  indidment  of  felony  before 
the  juftices  of  the  peace,  oyer  and.  terminer^  or  gaol-delivery  there  fit* 
ting,  it  may  be  removed  by  Certiorari  into  the  king's  bench,  and 
they  may  proceed  de  die  in  diem^  and  there  need  not  be  fifteen  days 
between  the  Tejle  and  return  of  the  Venire  facias^  becaufe  the  offenfe 
arifeth  in  the  fame  county. 

But  if  an  Indidiment  of  felony  be  removed  out  of  another  county 
than  where  the  king's  bench  fits,  and  thq  prifoner  comes  in  either 
^tfm,orby  Habeas  Corpus^  or  procefs,  there  muft  be  fifteen  days  be* 
tween  the  Tejie  ami  the  return  of  the  Fenire  facias.  9  C$.  Rep.  1 18. 
i.  lord  Sanchar's  cafe. 

At  common  law,  if  a  record  of  aa  indi£bnent,  or  other  thing  come 
into  the  court  before  the  filing  thereof,  the  court  may  remand  it ;  far 
'till  it  be  filed  it  is  no  record  of  the  court ;  but  if  it  be  once  filed,  it 
is  not  to  be  remanded. 

But  if  the  iflue  be  joined,  the  tranfcript  may  be  fent  down  to  be 
tried  by  Nijl  prius ;  but  the  original  record  remains  in  the  king's 
bench.    5  Martia^  B.  Coron.  231. 

But  by  the  ftatute  of  6  H,  8.  cap.  6.  in  cafes  of  indiAments  cf 
murder,  or  other  felony  removed  into  that  court,  the  court  may  re« 
mand  the  indiflments,  and  the  bodies  of  the  prifoners  to  the  juftices 
of  the  peace,  gaoUddivery,  and  other  juftices,  where  the  .       . 
felony  was  committed,  commanding  them  to  proceed  there-  L  t"  J 
upon,  as  if  the  prifoner  or  indiflment  had  never  been  removed. 

The  court  of  king's  bench  is  in  the  county  where  it  fits,  a  court 
in  eyre  and  more,  27  -4^2.  !•  and  alfo  the  fovereign  court  of  giiol«. 
delivery  and  oyer  and  terminer.     9  Co.  Rep.  118.  a.  lord  &anchar*s 

cafe. 

And  therefore  when  the  court  of  king's  bench  comes  into  any 
county,  there  can  be  no  feffion  of  thecommiffion  of  gaol-delivery, 
or  9yer  and  terminer^  ot  pieace  during,  the  term-time,  while  the  court 
fits ;  it  doth  not  determine  the  commiflion,  but  fufpends  their  feffion 
during  the  term ;  for'in  the  vacation^ttme,  they  may  proceed  again 
upon  their  former  commiffion,  and  fo  it  is  not  like  a  new  csommiffion^ 
which  after  publication  fuperfedcs  the  formeri  de  quo  infra,  lord  San^ 
r^tfr'scafe,  ubifupra.  .  > 

B2  But 
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But  if  an  indidment  be  found  before  commiffioners  of  oytr  and 
terminer  in  the  vacarion«ttise  in  the  county  where  the  king's  bench 
fks,  or  in  any  other  county  in  term  or  vacation,  there  may  ifliie  a 
fpecial  coniroiflion  to  determine  that  indi<5^enty  with  a  writ  to  the 
former  commiffioners  to  deliver  it  to  the  new  commiffioners ;  and 
thefe  fpecial  commiffioners  may  fit  in  the  term-time  in  the  county 
where  the  king's  bench  fits  ;  but  then  the  king's  bench  muft  adjourn 
during  that  feffion  of  this  fpecial  commiffion :  ruled  in  Sir  fVaher 
RawUigh's  cafe,  M.  I  Jac,  Co,  P,  C  cap.  2.  p.  27.  Dyer. 266.  b. 
Plowd.  Com.  390.  earl  of  LeiceJIer^s  cafe,  wherein  is  the  whole  order 
of  fuch  commiffion.    4  Co.  Injlit.  p.  73. 

The  court  of  king's  bench  is  the  fovereign  court  of  ey^r  and  z^- 
viiner^  therefore  tho  fome  ads  limit  proceedings  in  fome  criipinal 
caufes  to  the  juftices  of  oyer  and  terminer^  yet  the  king's  bench  may 
proceed  upon  them ;  but  juftices  of  peace  cannot,  as  upon  5  Eliz^ 
cap.  14.  for  forgery,  8  H.  6.  cap.  12.  ftealing  records,  Isic. 

If  a  perfon  attainted  in  the  country  be  removed  by  Habeas  Corpus^ 
and  the  record  removed  alfo  by  Certiorari^  this  court  may  award  ex- 
ecution.  M.  S  Car.  \."^B.  R.  Coxe*s  cafe  (b). 
-        -      This  coin-t  is  alfo  the  fovereign  coroner  of  England^  and 
*•  ^  -*  therefore  may  take  appeals  of  death,  ^c.  by  bill.  4  Co.  Inft. 
p.  73. 

Where  judgment  of  death  is  given  in  the  king's  bench,  the  exe- 
cution is  to  be  made  by  the  marflial  of  the;  court ;  for  the  prifoner 
is  fuppofed  to  be  in  cujiodia  marefcalli  \  and  the  entry  is  always,  Et 
praceptum  eft  marefcallo^  l^c,  /  quod  faciat  executionem  periculo  incnm^ 
bente ;  quod  vide  Co.  Entries  in  title  IndUfment^  per  totum ;  but  thexc 
may  be  a  mandate  to  the  fherifF  of  the  county  wherein  execution  is 
to  be  made,  to  be  affifting ;  and  thus  it  was  done  in  H.  24  Car.  2. 
in  the  cafe  of  Brown^  who  had  judgment  of  death  in  the  king's  bench 
for  a  felony  committed  in  Middle/ex^  and  executed  by  the  marihal 
in  Surrey^  becaufe  the  prifon  was  there ;  but  he  might  have  done  it 
in  Middle/ex^  for  he  is  a  mimfter  of  the  king's  bench  in  each  coimty ; 
and  fo  it  might  be,  tho  the  felony  had  been  done  in  any  foreign 
county  removed  by  Certiorari  (c). 

By  the  ftatute  of  33  i7.  8.  cap.  12.  felonies,  tic.  within  the  king^s 
palace  are  made  triable  before  the  lord  fteward,  and  a  fpecial  order 

(h)  Cf.  Csr.  176.  before  mcDtiood.  Pgrt  It  >•  464* 

CO  ThuM  it  WM  done  in  Jiitkoi'$  cafe   ^ 
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of  trial  direded  by  that  ftatute,  namely,  by  the  king's  fervants  in  his 
chequer-roil ;  yet  for  a  felony  within  the  Icing's  palace,  if  the  king's 
bench  be  fitting  in  the  fame  county,  the  proceeding  may  be  in  die 
king's  bench;  for  the  ftatute  of  33  if.  8.  being  in  the  affirmative  is 
not  excluiive  of  the  king's  bench  for  felonies  that  were  before  that, 
10  Co.  Rep.  IZ.  b.  But  indeed  where  a  felony  is  de  novo  created, 
and  with  it  a  new  fpecial  form  of  proceeding,  as  by  the  ftatute  of  3 
i7.  7.  cap.  14.  for  confpiring  the  death  of  the  king,  t*lc.  it  is  not  tri- 
able in  the  king's  bench,  nor  in  any  other  form  than  is  limited  by 
that  aa.  M.  20  Jac.  B.  R.  Cajlle\  cafe  (d). 
Now  concerning  the  juftices  of  the  king's  bench. 
They  are  in  their  pcrfons  confcrvators  of  the  peace  throughout 
England  without  any  other  commiilion ;  and  any  of  them  may  iflfue 
€Hit  their  warrants  for  apprehending  of  a  malefa£tor,  or  for  .  ^  . 
furety  of  the  peace  in  any  county  of  Englmnd^  namely,  to  *■  ■* 
apprehend  and  brin^  him  before  a  juftice.of  peace  in  the  county 
where  he  is  apprehended ;  and  this  warrant  is  dircifled  under  their 
hand  and  feal  to  flierifEs,  conftahles,  and  other  officers.  Each  judge 
of  that  court  hath  a  tipfta£F  attending  him,  being  a  deputy  to  the 
mar(hal  for  the  execution  of  his  office  in  thai  fpecial  fervice ;  and 
the  chief  juftice,  or  any  one  of  the  other  judges  of  that  court,  may 
by  the  cuftom  of  that  court,  ore  tenusj  command  the  tipftafF  to  ap- 
prehend any  perfon  for  matters  of  mifdemeanors  relating  to  the  court, 
or  other  mifdemeanors,  and  bring  him  before  him,  and  fiich  arreft  is 
juftifiable  without  any  other  warrant,  and  without  (hewing  the  caufe. 
7".  1 1  Car.  B.  R.  2  RoL  Abr.  p.  b58.   Throgmorion  and  Alien. 

The  chief  juftice  of  the  king's  bench  is  not  that  Jujliciarius  AngUa 
which  was  antiently  in  ufe  ;  for  that  yujiiclarius  Anglia  had,  in  ef« 
fe£l,  all  the  jurifdi£tion  both  civil  and  criminal,  that  is  in  the  king*s 
bench,  chancery,  common  pleas,  and  exchequer,  and  might  and  did 
fit  in  any  of  thofe  courts  as  the  thief  judge  of  them,  as  appears  by 
many  evident  inftances.     » 

But  the  chief  juftic'  of  the  king's  bench  hath  in  the  court  of  king's 
bench,  as  one  of  the  judges  thereof,  that  part  of  the  jurifdidion  of 
the  yufliciarius  Angli^e^  which  concerns  criminal  caufcs,  and  the  in* 
{pcCtion  and  reformation  of  the  judgments  of  other  courts. 

It  is  true  he  is  frequently  called  chief  juftice  of  Englandy  becaufe 
be  prefidcs  in  that  court  where"  the  Jujliciarius  Angli^e  did  moft  fre- 

B  3  qucntly 
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quently  and  naturally  iit  as  the  king's  deputy  in  adcnioiftration  of  • 
juflice;  built  is  a  nQifconclufion  that  therefore  he  is  that  Magmts^ 
Jqfticiarius  jingiia^  which  was  in  ufe  before  the  time  of  Henry  ill. 

He  is  created  by  writ,  and  always  was;  but  ^tJufiUlarius  Anglic 
by  patent. 

3  Blackf.  Com.  ch.  4.  p.  41.    4  Blackf.  Com.  ch.  19.  p«  265»    %  Hawk.  P.  C.  ch.  3, 
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Concerning  tJit  courts  before  the  lord  high  fteward,  and  the  fteward  of 

his  majefly's  houdiold. 

TOUCHING  tlie  former  of  thcfc,  it  is  inftituted  for  the  trial  of 
peers  of  the  realm  :  more  cannot  be  faid  touching  it,  than  is 
already  faid  by  my  lord  Cokcy  4  Inji,  cap.  4.  Co,  P,  C.  cap.  2.  p»  28, 
l^  fequentibus,  and  bccaufe  it  doth  not  concern  the  ufual  and  common 
proceedings  againfl  common  perfons,  I  Ihall  difmifs  it. 

Touching  the  fecpnd,  namely,  the  proceeding  before  the  lord  ftew- 
ard of  the  houihold,  &c.  for  treafons,  and  murder,  and  manflanghter, 
and  larciny  done  within  the  king*s  palace. 

This  court  is  eftabliflied,  and  the  method  of  proceeding  therein 
punSually  delivered  by  the  ftatute  of  33  H.  S.  cap.  12-  which  will 
not  need  much  explanation,  only  thefe  things  are  confiderable 
therein. 

1.  As  to  their  power  of  hearing  and  determining  treafons  in  that 
court,  it  fecms  to  be  wholly  abrogated  and  repealed  by  the  ftatute  of 
\  ^  iiP,&  Af.  cap,  10. 

2.  Whereas  by  that  a£^,  clergy  is  taken  away  in  cafes  of  min- 
flaughter,  felonious  ftcaliog  of  g(;ods  in  the  king's  houfe  of  the  value 
of  tivelve-pcnce ;  it  fcems  to  me  clergy  is  reftored  in  thefe  cafes  by 
the  aft  of  1  £.  6.  cap.  12.  tho  the  party  be  convift  according  to  the 
ftatute  of  33  //.  8. 

3.  Whereas  breaking  of  the  king's  houfe  wirli  intent  to  ftcal,  is 

made  felony  by  that  ftatute  without  benefit  of  clergy,  that  breaking 

of  the  king's  houfe  is  become  no  felony  by  the  ftatute  of  1  £.  6. 

cap.  12.  and  1  Mar,  cap.  1.  tho  he  be  arraigned  before  the  fteward 

of  the  MarJIialfia  according  to  that  aft. 

4.  The 
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,  4.  The  ofFenfe  of  felpfuous  ilea  ling  of  the  kii\g's  goods  of  the 
value  of  twelve-pence,  or  breaking  the  king's  houfc  to  fteal  the  goods^ 
is  limited  by  th^t  A&  to  be  tried  before  the  fteward  oi  \\\^  MarJIialfca^ 
and  others  alTociated  to  him  by  the  ftatulc,  but  not  before  the  lord 
fteward,  or  treafurer,  or  comptroller  of  the  houlliold,  as  manflaughter 
or  murder  is  direfled  to  be  Cried  or  determined  by  that  ftatute,  r^t 
by  the  king's  fervants. 

5.  It  feems  to  me,  that  by  the  diredlion  of  that  aft  the  proceeding 
of  the  lord  fteward,  or  fteward  of  the  MarJIialfea^  is  to  be  by  a  feffion 
i^'iihin  the  king's  houie  or  palace  v^here  the  felony  is  committed » 
and  that  ftatute  limits  the  precinft  of  the  king's  palace  for  that  pur« 
pofe,  v/z.  within  any  edificesy  flactSj  courts^  gardens^  %rchardsj  privy*' 
walks f  tilt-yardsy  wtfod  yards ^  tennis-plays^  c^k-fghtSf  bcwling  alleys f 
mar  adjoining  tc  any  of  the  houfes  aforefaid^  and  being  part  9fthefam€^ 
or  zvithin  200  foot  of  thejlandatd  of  any  outward  gate ^  or  gates  of  any 
of  the  houfes  (sbove  rehearfed^  commonly  ufed  for  any  pafjage  out  of^  or 
from  hny  of  the  konfcs  above  re  hear  fed. 

And  therefore  if  it  is  confiderahle,  whether  as  to  this  purpofe,  vix. 
for  trial  of  felonies  within  the  king's  palaco,  the  extent  of  the  king's 
palace  of  Whitehall  limited,  or  rather  extended  by  the  aft  of  2S  H,  S. 
cap.  1 2.  be  not  reftrained ;  for  by  that  ftatute  that  new  palace  of 
Whitehall^  the  old  palace  of  IVeJltninJlcr^  St,  James's  paik,  and  the 
ftreet  leading  from  Charing-Crofs  to  the  fanftuary-gate  of  Wefiminfier^ 
and  all  the  houfes  and  buildings  on  both  fides  of  the  ftreet  from  th^ 
Crofs  to  iVefiminJier-halk  .  and  between  the  water  of  Thames  on  the 
eaft  and  the  park-wall  on  the  weft,  and  all  the  ibil  of  the  old  palace 
are  made  parcel  of  the  new  palace. 

Upon  this  doubt  f  did  advifc,  that  the  lord  fteward  upon  a  late 
occafton  upon  ihis  adl  fliould  not  fit  iu  tVeJlminjier-hall^  but  in.. 
IVhite-hall^  according  to  the  reftriftion  of  the  ftatute  of  33  //.  8. 
which  was  ^ir  the  ftatute  cf  28  i/«  8.  and  fiaenis  as  a>  this  purpofe 
to  Feftrain  it ;  but  this  advice  was  not  followed,  for  he  fat  in  fVeJl^ 
minjhr^halU  '     '        ' 

Atho  this  aft  erefts  a  new  kind  of  jurifdiftion,  and   that  •-        -• 
without  any  conimiflion,  yet  it  being  an  aft  aft  in  rhe  affir-  L  2/  J 
mative,  it  doth  not  exclude  the  jurifdiftion  of  the  king's  bench,  nor 
of  commiflioners  of  oyer  and  terminer  to  hear  and  determine  thefe  of^ 
fenfes,  tho  committed  in  the  king's  palace,  efpecially  that  commiffion 

B4  of 
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of  oyir  and  termimr^  which  hath  been  ufually  granted  to  determine 
febnies  and  treafons  within  the  verge,  and  particulatly  within  the 
king's  palaces ;  and  therefore,  tho  this  aft  t>f  33  H,  8.  cap,  12.  hath 
been  long  iince  made,  and  is  a  commifCon  of  icfelf  to  the  lord  fteward, 
and  in  his  abfence  to  the  treafurer  and  comptroller  of  the  houihold,  yet 
till  this  year  I  never  knew  nor  heard  of  any  feflion  upon  this  ftatute: 
but  the  whole  bufinefs  of  this  nature  was  tranfafted  in  the  king's 
bench,  or  by  that  antient  and  fpecial  commiiEon  of  oyer  and  terminer 
for  offenfes  within  the  verge,  which  commonly  alfo  had  in  it«  com- 
miffion  of  gaol-delivery,  and  was  ufually  diredled  to  the  lord  fteward, 
lord  chancellor,  treafurer,  juftices,  Wc .  whereof  we  may  fee  the  pre- 
cedent, 4  Co.  Rep.  Holcrofi's  cafe  (a)y  the  record  whereof  is  at  large, 
Uew  Entries^  foL  54,  (b)  in  an  appeal,  where  it  appears  by  the  in- 
didlment,  that  the  manflaughter  was  committed  infra  hofpitium  domini 
regis  de  Hampton-Court^  yet  the  inquifition  was  found  by  the  coroner, 
and  the  party  tried  before  the  commiffioners  of  oyer  and  terminer  and 
gaol-delivery  for  the  v6rge,  and  not  before  the  lord  fteward,  byforce 
of  the  aft  of  33  jFT.  8.  and  adjudged  good. 

And  there  it  is  alfo  refolved  4  Co,  Rep.  fVroi*s  cafe  (c)  and  Swift^s 
cafe  fdjf  that  as  the  commif&oners  of  gaol-delivery  and  oyer  and  ter^ 
miner  for  the  verge,  have  power  to  hear  and  determine  felonies  done 
in  the  king's  palace,  fo  the  king's  bench  or  general  commiflioners  of 
oyer  and  terminer  or  gaol-deliveiy ,  and  j  uftices  of  peace  for  the  county, 
have  power  to  hear  and  determine  any  feiony  committed  within  the 
verge,  {o  that  they  have  all  a  concurrent  jurifdiftion,  namely,  the 
|-  -|  lord  fteward,  commiflioners  of  oyer  and  terminer  and  gaol-deli- 
•^  very  for  the  verge,  commiiBoners  of  oyerznd  terminer ^  gaol- 
delivery  and  peace  for  the  county  at  large,  tho  the  ofienfe  were  com- 
mitted in  the  king's  palace. 

fsj  4  Co.  45.  i.      ChJ  Thii  U  Co.  Entrus.  53.  h.      (t)  4  Co,  i^h.      (d)  Ihld.  * 
4  Bltckf.  Com.  du  19.  p.  261*  S76.  %  Hawk.  P.  C.  5.  7*. 
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CHAP.     III. 

Touching  fpecial  commiffions  of  oyer  and  terminer,  and  their  kinds 

and  power* 

COMMISSIONS  of  oyer  and  terminer  are  of  two  kinds,  fpecial, 
or  general  for  a  whole  county. 

Special  commiffions  are  of  feveral  kinds.  1.  Commiffions  dioyer 
and  terminer  for' the  verge.  2.  For  crimes  done  upon  the  fea  by  die 
ftatute  of  28  i7.  8.  cap.  15.  3.  Commiffions  for  particular  places, 
that  are  not  counties.  4.  Commiffions  to  hear  and  determine  parti- 
cular fa£ts.  5.  Commiffions  to  hear  or  enquire,  and  not  determine. 
6.  Commiffions  to  determine,  and  not  enquire. 

I.  Touching  commiffions  of  oyer  and  terminer  for  the  verge,  vix. 
within  twelve  miles  of  the  king's  court  fomewhat  hath  been  before 
fiu'd ;  I  ihall  add  farther, 

1.  That  by  virtue  of  that  commiffion  they  have  power  to  inquire 
•nd  determine  felonies  and  murders  done  within  the  king's  hodc. 
*2.  And  thefe  they  are  to  proceed  upon,  not  according  to  the  dire^on 
given  to  the  lord  ileward,  vi%.  by  the  king's  yeomen  officers,  tho 
there  is  a  grand  inqueft  of  them  alfo;  but  by  the  good  men  of  the 
county,  wherein  the.  oflFenfe  was  committed,  whether  it  be  commit- 
ted in  the  palace,  or  elfe where  within  the  verge;  3.  Tho  the  com- 
miffion extend  into  feveral  counties ;  namely,  any  that  are  within 
twelve  miles  of  the  tenet  of  the  king's  hall,  yet  they  are  to  hold  their 
feffions  in  any  county  within  the  verge,  and  a  precept  iflues-p  - 
to  the  knight  mar(hal  to  impanel  a  grand  inqueft  out  of  every  ^  -' 
county  within  the  verge,  of  the  men  of  thofe  counties  to  appear  where 
they  fit,  and  there  to  inquire  and  try  the  oflfenfes  committed  in  that 
county.  4.  That  they  can  only  proceed  upon  indi£bnents  taken  be- 
fore themfelves,  and  therefore  cannot  proceed  upon  a  coroner's  in- 
quefl ;  and  to  remedy  that  inconvenience,  they  have  always,  or  at 
leafl  fiiould  have  in  the  fame  commiffion,  a  commiffion  of  gaol-deli- 
very;  and  by  virtue  of  that  part  of  their  commiffion  they  may  proceed 
upon  the  coroner's  inquefl ;  vide  Co.  Entries  54.  in  Holcroff%  cafe. 
5.  It  feems  to  roe,  that  if  a  fpecial  commiffion  for  the  verge  iflue, 
which  poffibly  may  extend  to  MiddUfex^  Surry 9  and  Hertford^  if  a  ge- 
neral commiffion  of  oyer  and  terminer  in  the  county  of  Middlefex  iffue 

after 


II        HISTORIA  PLACITORUM  CORONiE. 

after  that^  with  notice  to  the  commiflioners  for  the  verge,  it  dctcf- 
mines  their  commiflTion  of  oyer  and  terminer  as  to  Middlefcx^  but  not 
as  to  the  other  counties;  and  fo  for  a  general  commlfTion  of  gaol-de- 
livery ;  for  this  is  not  aided  by  the  ftatute  of  2  ftf  3  P.  &f  -4/.  cop. 
18.  for  that  preferves  only  the  coiftraliflions  granted  to  ciiics  and  bo- 
roughs. 6.  And  e  converfo^  if  a  general  commiffion  of  oyer  and  /<r- 
m'tnery  or  gaol  delivery  for  the  county  iffue,  and  then  afterwards  a 
like  commiffion  iflue  for  the  verge,  notice  thereof,  or  fcffion  by  thd 
commiffion  for  the  verge  determines  the  general  commiffion  as  to  fo 
much  of  the  county,  as  is  within  the  precindl  of  the  verge ;  fee  the 
whole  procedure,  Cokeys  Entries  p.  54,  55. 

Tho  commiffions  for  the  verge  have  often  iffijed,  I  do  not  remem- 
ber any  feffion  fince  about  8  Car.  \ .  for  the  bufineflcs  that  fall  within 
their  cognizance,  are  as  well  and  efFedually  difpatched  in  the  king's 
bench,  or  by  general  commiffion  of  gaol-delivery,  and  oyer  and  ter* 
tti/f^^r  in  the  fcveral  counties  at  large;  quod  vide  10  Co.  Rep,  73.  b. 
the  cafe  of  the  MarJIialfea^  4  Co,  Rep.  IVrott  and  JVig^'%  cafe,  and 
HQlcroft's  cafe  there  cited ;  only  indeed  the  coroner  of  the  verge  is  a 
iieceflary  officer  ;  de  quo  poftea. 

But  the  original  power  of  the  fteward  and  marfhal  touching  felonies 
-  ^  within  the  verge,  tho  I  know  nothing  that  hadi  exprefly 
*-  -*  taken  it  away,  yet  by  difufer  is  in  effedl  vanilhed,  and  that 
jurifdi^on  is  wholy  exercifed  by  this  fpecial  commiffion  of  oyer  and 
terminer^  or  in  the  king's  bench,  or  general  juftices  oioyer  and  termi^ 
»er  or  gaol-delivery  at  large,  who  have  jurifdidlion  of  fuch  felonies, 
tlm  committed  within  the  verge ;  vide  Cokefuperjiatut.  Articuiifuper 
Cartas^  cap.  3  W  10  C(?.  Rep.  le  cafe  de  MarJhaJfea. 

1!.  The  fecond  kind  of  fpecial  commiffion  of  oyer  and  terminer^  is, 
that  which  is  founded  upon  the  ftatute  of  28  //.  8.  cap,  15.  for  of- 
fcnfcs  upon  the  fca,  or  in  great  rivers  below  the  bridges. 

1  (hall  not  enter  into  a  large  dcfcription  of  the  admiral's  jurifdic* 
tlon,  but  only  fct  down  briefly  fome  obfcrvations  in  relation  to  capital 
offenfes,  becaufc  I  have  clfe where  more  at  large  examined  it. 

As  to  criminal  caufes,  that  are  capital,  as  treafons,  felonies,  l^Cn 
there  is  a  threefold  jurifdi£tion  relative  to  the  admiral  and  court  of 
admiralty. 

1.  Its  primitive  and  original  jurifdi<5tion,  and  this  was  of  treafons, 
felonies,  or  piracies  done  upon  the  high  fea,  which  was  Sometimes 

Ikeld  before  the  admiral,  or  his  lieutenant  as  fuch  without  relation  to 

any 
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any  o^hcr  €ommifl(io»  ;  an^  fotpetlmes  by  fp^Ial  commiiSoii  iui4er 
the  great  feals  even  whether  there  was  an  admiral  in  beioii  or  eot. 

The  rule  of  their  proceeding  '^z,%  ficundum  legem  marithnam^  their 
trial  by  proofs ;  and  therefore*  though  they  did  proceed  oftentimM 
to  fentence  of  death,  and  executed  it,  yet  in  as  much  as  die  proceed- 
ing was  acconling  to  the  courfe  of  tl)e  civil  and  marine  la^y  and 
not  according  to  the  common  law,   it  worked  no  corruption  of  bIcKxL 

Tho  their  jurifdiifUon  was  of  things  done  upon  the  high  fea»  yet 
they  might  hold  their  feffion  in  any  piice  upon  land. 

And  altho  at  this  day  it  is  commonly  received^  chat  the  courts  of 
the  common  law  have  no  jurifdiSion  of  fcloi^ies  committal  upon  die 
high  fea,  yet  moft  certainly  the  king's  bench  had  ufually  cognizance 
of  felonies  and  treafons  done  upon  the  narrow  feas,  tho  out  of  the 
bodies  of  counties,  and  it  was  prefcnted  and  tried  by  ineo  of  ^  - 
the  adjacent  counties.  T.  18  £.  2.  Rou  18.  Rex^  Ghuc  ^^^^ 
^  Somers*.  M.  26  E.  3.  Rot.  51.  Norfolk.  T.  34  E.  I.  coram  Rege. 
Rot.  34.  Norfolk.  T.  8  E.  2.  ibidm  Rot.  III.  M.  IS  £.  2.  Roi.  15^ 
M.\9E.  2.  Rot.  17.  Rex.  r.  25  E.  3.  Rot.  22.  Zw.  M.  «7  JE.  3* 
Rot.  29.  Rex.  (a).  8  £.2.  Cor  on.  1^99.  40  JJpz.  25.    So  Aat  the 

court 

(a)  The  cafes  refercd  to  here  by  lord  the  ftid  mayor,  by  the  mafter  of  the  fhin, 

Bait,  as  proofs  oF  the  ant irnt  jurifdiAion  &c.  **  ^uod  habuit  ad  partem   ftiam   oq 

of  the  king's  bench  in  offenfes  done  upon  **  bopit  deprsdatis  ad  valentiam  %%.  xu» 

the  fea«,  vkcre  as  follow  ;  •*  juftc,  &c.  Et  hoc   parati  funt  venficare 

Trin,  i8  £.  2.  R*t.  \%  Rfx.  Several  per-  ««  per  mercatores  A'tnarinarios  villat  pr«, 

font  of  ^rj^o/ bad  been  tndifled  before  the  **  didbe."  VTurth  pleaded  not  guilty,  and 

admiral  of  the  king's  fldia,*'  per  inqutfitio-  wai  acquitted  by  a  jury  of  merchants  an(i 

•'  nem  dc  mandato  regis  indc  ia^lam,  per  mariners;  the  vrhich  jury  €i  ^Jiao  again 

•*  faciamLntum   marinarioriira,  quod  vi  &  indi£lcd  the  fame  perfons,  who  bad  beforQ 

*'  amii&y  &  fclonice  depraidati  fucrunt  na<-  been  indi£ted  *'  coram   admiraUo  flotac, 

**  vero  de  Plauntla  in  alio  mari,  inter  Le  **  quod  navem  praedi6bm  de  bonis,  ^c. 

"  Km  fanfti  Martin}^  Sc  OJyern\  dc  bonii  "  telonic^  deprxdarunt/'  and  thereupon  a 

**  8c  mcrcimoniis,  Sec.**    The  indiftmcnt  capias  iffued  to  the  fheri£f  to  bring  them  rov 

was  returned  into  chanceryi  and  a  writ  ram  Rege  ubtcunquCi  &e,  to  anfwer  for  thp 

ilfued  to  the  (heriff  of  G/oucc/erJbirt  to  at-  faid  crime,  Sfr. 

tach  the  hid  perfons,  and  bring  them  coram  Mitch,  26  K,  3.    Rot.  51.  In  dorfo.  eoratit 

feipfo  and  the  mayor  of  Brijlcl  ^  audita  que-  Rcge.  yorfoik,  "John  Setondert  impleaded  fe^ 

reld,  todojufticcto  the  mcrchantSj  **  fu-  vera!  perfons,  de  fiacito  tranf^tJionU  fer 

«♦  per   iixupciatione  bonorum    fecund um  hiliam^  for  entering  his  (hi^Jufer  ccflernm 

••  icrtm  mcrcatonam,  &  nihilominus  ma-  maris  de  NorthMcnn*,  beating  and  wound- 

**  IcfriCtores,  pr.ediAosin  prifond  falvocuf-  ing  him,  and  plundering  the  fhip,  ^uam  in 

"  todiri  faccrc,"  till  they  fhould  be  deli-  mari pradiEla  reltquerunt  in  dfjper0tam,  per 

vered  by  courfe  of  hw.     T\)c  fhrriffneg-  fuod  navis  pra-diffa  periit  omniiw\  and  re- 

lefiing  to  execute  t'ffc^ually  wlm  was  in-  cover'd  363  marks  agaioJl  them,  for  tlie  da« 

joined  him  by  the  faid  writ,  a  fccond  writ  mages  fuliained  thereby, 

wasdire^ed  to  the  mayor  of  B/iftcl^  ♦«  Quod  Trin.  34  E,  1,  /?'J.  34.  coram  Rege.  Nor* 

*'  prjemiffa   omnia  &  lingula  diligenter&  folk.  Scvcnl  merchants  of  Li;7ro/n  pat  on 

*■  cfiicaciter  faceret,    &<r."      Afterwards  'board  a  fhip  wool  and  other  commodities 

prtKtffus  tciius  r.egotit  preeJiSi  was  brought  for  Brabant^  to  the  value  of  Sq6/.  loi.  The 

fw/TM  rc^,     by  wliich  it  appears,  that  one  (hip  in  its  paflage  was  enterea  in  a  hoftile 

C/pMif/7tfr//«  had  been  impleaded  before  manner  in  the  port  of  Cerjlet  ia  Zealand 

ib4 
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court  of  king's  bench   had   certainly    a*  concurrent  jurifilidion 
with  the   admiralty,    in    cafes   of  felonies  done   upon  the    nar- 


wd  ^undered  by  the  fobjeds  of  the  esrl 
of  HmnmiHi   fatitfa^oo  had   been  de- 
jBuided  of  the  carl  for  this  depredation  in 
vain ;  and  thereupon,  at  the  fuit  of  the  faid 
ffierchants  of  Xfinfo/ir,  a  writ  wasdtre£led 
to  the  bailiffs  of  l^n  to  feize  wmma  hwa^ 
&r.  of  the  merchants  of  HainmUt,  and  keep 
them  till  the  Lmr«i/if  merchants  had  received 
iattsfad^ion/  or  till  farther  order  (hould  be 
taken  therein.    To  this  writ  the  bailiffs  te<- 
turnedy  that  the  Hainault  merchanu  had 
wtdU  hena  iwfra  haffivam  fuam  t '  upon  this 
a  Uwfln  merchant  came  into  chancery,  and 
alledged,  that  feiaure  had  been  made  of 
coods  to  the  value  of  31/.  171.  by  the  faid 
pailiffa^ -which  they  had  redelivered  to  the 
titinault  merchants  wtthout  warrant,  and 
thereupon  a  fecond  writ  iffoed  to  the  faid 
bailifn,  ordering  tliem  to  pay  inatlsi^  the 
faid  31/.  1 71.^ to  the  Lincoln  merchants  in 
part  of  their  lofs^  or  elfe  to  appear  nrnm 
J2tf  e  In  o3abis  Trin*  ubkunfue,  &  interim  to 
lexae  mnia  hont^  &c*  of  the  Hainmnlt  mer- 
chants, as  before.    It  appears  afterwards, 
Mkb,  15  E,  2.  Rot%  141.  corant  Re^e,  that 
ibe  faid  earl  of  Hainanii  in  the  parliament, 
0nno^  E,  1  acknowledged  himielf  j»^  nun" 
tiatfiust  to  be  indebted  to  the  Lincoln  mer- 
chants in  the  fum  of  954^*  on  account  of 
this  depredation ;  yol,  ot  which  wu  al- 
lotted to  H^alur  le  Ken  one  of  them,  in  fa* 
tiafa&ioo  for  his  lofs  ;    and  at  his  fuit  a 
writ  was  dire£^d  to  the  Ihcriff,  oued levari 
Jaceret  70  lihras  de  bonit^  &<:.  ot  the  Hai'^ 
nanlt  merchants,  arrefted  by  confent  of  the  • 
faid  earl  of  Hainault  at  Yarmouth^  and  bring 
the  money  into  chancery,  ad  fatnfaciendum 
preediffo   FFaftero   le  Ken  I    oy    virtue  of 
which  fevcral  iums  of  money  were  paid 
to  him,  in  parte  debiti  tradiffh^ 

7r/«.  8£«2.  iiu  jn  deirfi.  eoram  Rege* 
Kane*,  A  mandate  iffues  to  the  conftable  of 
Dover,  and  warden  of  the  cinoue-ports,  to 
take  into  cuftody  feveral  perions,  for  en- 
tering a  (hip  from  Flmndert  v$  &.  armis^ 
laden  with  cloth  and  other  goods,  belong- 
ing to  certain  merchants  of  fyres,  *'  quos 
**  pannos  abduxerunt,  Sc  mercatores  liga- 
**  verunt,  &^  imprifonaverunt,  &c.  ita 
«<  qu6d  habeat  eos  coram  rege  ad  refpon- 
«(  dcndum  pnefatis  mercatoribusfuper  pr«- 
«  roiffis,  &c." 

Mitcb,  18  £.  %•  Ret,  2^,  in  derfo,  coram 
Rege.  Linceln\  The  mayor  and  commonalty 
of  Grjmejbf  implead  feveral  peifuns  ''  pro 
'*  carcandis  &  difcarcondis  navibus  apud 
•*  Villam  de  Cle^  i^fra  quatuor  ]eucas  villc 
««  de  Grjmejbyt*  whereby  the  faid  corpo- 
ration was  endamaged,  and  loft  the  cuftom 
due  to  them  on  all  goods  and  mercbandifei 


row 

"  carcata,  feu  difcarota,  infra t^uiaqoe  kv 
**  cas  villc  de  Gtymejby^  in  auxilium  firmaD 
"  fus  de  rege,"  and  a  precept  iffues 't4 
the  (heriff  to  attach,  and  bring  them  eortm 
Rege,  to  anfwer  for  the  faid  o&nfes. 

Micb,  12  £,  1.  Jtw.  17.  Rex,  The  kia; 
(ign  ifies  by  writ  to  the  juftices  of  his  bench, 
that  precepts  had  tffued  to  feveral  flicriffi 
to  attach  certain  perfonsi  *'  quorum  nomi- 
*<  na  fub  pede  flgilli  ful  cis  miGt,  qui  du« 
*<  rante  fufferentia  inter  fubditos  regis  An* 
*<  gliee,  &  comitis  Flandriee,  quandam  na- 
"  vem  de  Flandrin  diverfis  bonis  Sc  mer« 
**  cimoniis»  ad  valorem  2000  marcarum, 
**  carcatam,  infra  aquam  de  Tyne  prope 
**  T$nenuitbt  viarmata  ceperunt,  Sc  bona 
**  tc  mercimonia  praedim.  Sec,  inter  fe 
*'  partiti  fuerunt. "  In  coafequeace  of 
which  proccfs  it  appears,  Rot.  1%.  ibidem^ 
that  feteral  perfons  were  brought  coram 
Rege  by  the  fheriff  of  Nortbimberland  i 
where  tney  were  impleaded  by  the  kine*s 
attomejf  for  having  part  of  the  faid  goods, 
**  £t  dicunt  quod  nihil  ceperunt,  £c.  £t 
<*  de  hoc  ponimt  fe  fuper  patriam.**  Upoi» 
<*  which  the  king's  attorney  joined  iffue 
with  them,  and  the  coutt  bailed  them  d* 
die  in  diem,  fuoufyue,  fsfe, 

Trin.  25  £.  3.  Rot*  %%.    Lincoln   Rex, 
William  Coupeman  and  Rebert  Fitx-fTiSiam 
had  been  indi£ked,  **  eoram  vicecomite  Se 
**  cuftodibus  pacis  in  comitatu  Line*  Qu6d 
**  felonice  depraedaverunt  yobannem  Gryme 
*<  de  Kirkebi,  in  mari  apud  Frefton-bord ; 
*'  et  quod  de  Frefion'bord  porrexcrunt  fu- 
**  pra  mare  verfus  partes  boreales,  St  in  alto 
<*  mari  deprxdaverunt,    &    demerferunt 
<(  oQio  batellas  pifcatorum,  &  fex  homines 
'*  ia  prasdi£lis  Dttcllis  extftentes,  felonicft 
*'  interfccerunt."   The  indiftments  were 
fent  into  the  king's  bench,  and  thel^upon 
the  faid  Wiltiam  and  Robert  were  brought 
<*  coram  Rege  apud  Aflejbnry,  and  refpon- 
**  dendum,  &c."    But   it  appearing  that 
both  of  them  had  been  tried  upon  the  faid 
indidmcnts  before  the  juftices  of  gaol-de- 
livery at  Lincoln^  and  acquitted  ;  "  Con- 
"  iiaeratum  eftqudd  iidem  Rtbertut  &  Ifil^ 
**  Helmut  eant  inds  quieti." 

Micb.  a7£.  3.  Rot.  19.  Rex,  Undon, 
Henry  Pickard,  coroner  of  London,  delive- 
red with  his  own  hand  coram  Rege,  au«fi 
dam  cognitiones  coram  iffofaffas  in  the  Tower 
of  London  by  f<!verai  perfons,  who  con- 
feffed  that  they  had  felonioufly  entered  a 
(hip  near  Feverjhaw,  thrown  the  men  on 
board  it  into  the  fea,  plundered  it,  ?.nd  then 
funk  it ;  that  they  attcrwarda  went  from 
JVaxerynrg  ufqite  atudfoolonzg  de  Tenet',  ani 
feloaiouily  entered  another  mip  there,  ftrip« 

ped, 
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row  feas  or  coaft,  chough  it  were  high  feas,  bccaufe  within  the  king's 
itakn  of  England. 

And  as  it  was  thus  in  the  king's  bench,  fo  in  this  cafe  f,>ecial  com* 
miffions  to  hear  and  determine  ofFenfes  upon  the  coaft,  fecundum  /f« 
gem  Isf  C9nfuetHdinem  regnl  Anglia^  did  often  iffue. 

But  indeed  a  general  commiflion  of  oyer  and  terminer  of  klonies 
infra  ccmitatum^  l£c.  did  not  extend  to  naifdemeanors  upon  tie  fca* 
coad,  unldGs  in  thofe  creeks  and  rivers  and  arms  of  the  fea,  tlut  were 
within  the  body  of  the  county. 

So  that  even  in  thefe  cafes  of  felonies  or  treafons  committed  upon 
the  fea-coaft  in  the  narrow  feas,  the  king's  bench  or  fpecial  commif- 
iions  of  0^^and  terminer  fecundum  legem  trf  confuetudinem  regni  Angli^^ 
had  a  concurrent  jurifdi£lion  with  the  court  of  admiralty. 

But  thi«  jurifdiftion  of  the  common  law  courts  In  cafes  of  felonies 
and  treafonsy  and  other  crimes  committed  upon  the  fea-coaft,  was  in- 
terrupted by  a  fpecial  order  of  the  king  and  his  council,  Clauf.  35  E. 
3.  m.  28.  d§rfo^  and  by  a  Superfedeas  that  iflued  (hortly  after;  and 
fincc  38  E.  3. 1  have  not  obferved,  that  the  king's  bench,  or  courts 
of  the  common  law  have  proceeded  criminally  in  cafes  of  crimes  of 
this  nature  committed  upon  the  high  fea. 

But  if  any  felony  or  treafon  was  committed  within  any  creek  or 
arm  of  the  fea,  which  was  within  the  body  of  a  county,  the  courts  of 
the  common  law  only  had  jurifdidlion  in  fuch  cafes,  and  the  admiral 
had  no  jurifdidion  at  the  common  law  in  fuch  cafes. 

And  thus  far  touching  the  jurifdi£tion  of  the  admiral  or  -  ^  -. 
maritime  court  at  common  law.  ^ 

2.  But  by  the  ftatute  of  15  ^.  2,  cap.  3«  of  the  death  of  a  man,  or 
maihem  in  great  fliips  hovering  in  the  main  ftream  of  great  rivers 
beltfw  the  bridges  (for  fo  is  the  record,  and  not  below  the  points)  nigh 
to  t)ie  fea,  the  admiral  fliall  have  jurifdidlion. 


ped  k  of  what  goods  were  on  board,  kill- 
ed all  that  were  in  it  except  two  women, 
and  flung  them  into  the  (ea  i  «  £t  qudd 
"  fornicaverant  cum  dutbut  mulieriboa 
*«  pnedi£Ua,  quu  ^uidem  poft  ties, diet 
**  claofot  felontcd  interfeceruot."  Upon 
thtt  four  of  the  iiid  criminals  were  irame* 
dtatcly  brought  ctrMm  Regt%  and  beinc  aik- 
ed  fcvetally,  why  Judgment  fliould  not 
paft  opoo  them,  **  juxta  cognttiones  fuaa 
*«  prKai^i,  nihil  dicunt.  Ide6  confider- 
«<  atom  eft,  qii6d  trahantur,  dc  rufpeudan* 
<i  tor,"  A«  to  two  othcn,  <*  quia  cuita 


"  nottdum  advtfatur  de  procedendo  ad 
**  judiciute  Tuper  eii,"  they  were  commit* 
ted  to  the  marihal,  and  afterwards  re* 
moved  to  Niwgate  by  the  king's  writ,  be- 
ing appealed,  '*  coram  Vic'  &  Coron* 
**  Civitatis  LoaJ'^n,  by  jfJian  de  Crentkn^ 
**  de  morte  7bwiue  dc  Crendon  fratris  fui, 
*•  apud  le  forlooges  in  mari  juxta  infulam 
''  de  Tintto  in  com'  Kane*  telonici  inter- 
"  fedt,  fuper  appello  pr«dido,  feeuodum 
**  legem  ec  conluetudioca  regni  jingiia^ 
**  Ktponfuri." 


This 
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71)18  Rrfi  gave  die  admiml  jorifdifiibn  in  any  river  or  creek  withm 
the  body  of  the  county,  which  only  extends  to  the  death  of  a  man 
attd  maihem. 

But  yet  obferve»  this  is  not  «xclufive  of  the  courts  of  common  law ; 
and  therefore  the  king's  b<$nch,  or  the  genefal  commiffion  of  oyer  and 
urminer  tb  hear  and  determine  felonies,  Iste,  in  the  county,  have 
berein  a  concurrertt  jurifdiftion  with  the  court  of  adroiialty. 

And  as  well  the  coroner  of  the  county,  as  of  the  admiral,  may  take 
inquifirions  upon  fuch  deaths  happening  in  great  rivers,  namely,  arms 
of  the  fea,  that  flow  and  reflow  beneath  the  firft  bridges.  8  £.  2. 
Gortn,  399. 

Ohiy  thefe  things  are  obfervable.  1 .  That  it  extends  only  to  rivers, 
that  are  arms  of  the  fea,  namely,  that  flow  and  reflow,  and  bear  great 
fhips.  2.  It  feems  to  extend  only  to  fuch  deaths  as  happen  in  thofe 
great  fhips,  not  in  fmall  veflcls.  3.  That  by  that  ftatute  this  juriC- 
didlion  is  annexed  to  the  court  of  admiralty,  and  confequently  they 
may  proceed  therein  by  proofs,  according  to  the  couvfe  of  the  marine 
law,  and  hold  their  feflion  where  they  pleafe,  tho  ihey  did  often, 
even  before  the  ftatute  of  28  H.  8.  proceed  by  commiflion  under  the 
great  feal,  and  by  inquifition. 

3.  By  the  ftatute  of  28  H.  8.  cap.  15.  the  courfe  of  proceeding  in 
criminal  caufes  is  fettled  in  a  difterent  method,  in  which  thefe  things 
are  obfervcable,  viz,  1 .  The  things  to  which  it  extends,  trtafom 
felonies^  robberies^  murders^  and  confederacies,  2.  Where  committed, 
v/2,  in  and  upon  the  fca^  or  in  any  other  haven^  creek^  river ^  or  place ^ 
where  the  admiral  halhy  or  pretends  to,  have  pou^er^  authority^  orju^if* 
dlnion :  This  feems  to  me  to  extend  to  great  rivers,  where  the  fea 
-  ^  flows  and  leflows  below  the  fii  ft  bridges,  and  alfo  in  creeks  of 
*■  '  -^  the  fea  at  full  water,  where  the  fea  flows  and  reflows,  and 
upon  high  water  upon  the  fliore,  tho  thefe  poffibly  be  within  the 
body  of  the  county,  for  there,  at  leaft  by  the  ftatute  of  I  5  ^.  2.  ihey 
have  a  jurifdidlion,  and  thus  accordingly  it  hath  been  conftnntly  ufed 
in  aH  times j  even  when  judges  of  the  common  law  havei)eeii  named 
and  fat  in  their  commifSon;  but  we  are  not  to  extend  the  words  (pre^ 
find  to  have)  to  fuch  a  pretenfe  as  is  without  any  right  at  all,  and 
Aerefore,  ahho  the  admiral  pretends  to  have  jurifdi6tion  upon  the 
ihore,  when  the  water  is  reflowed,  yet  he  hath  no  cognizance  of 
a  fcteny  committed  there ;  and  therefore  it  was  refolved,  25  EHz. 
Lade's  cafe,  That  if  a  man  be  ftri9ktn  upon  the  high  fea,  and  die 

upon 
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upon  the  ihove  after  the  reflux  of  the  wateri  the  admiral  by  virtue  of 
this  comfniffion  hath  no  cognizance  of  that  felony.  2  Co.  Rep^  /,  9S* 
a.  BinghanCs  cafe,  5  Co,  Rip*/.  107.  a.  ConftabU*s  cafe,  Co.  P.  C, 
cap.  1.  p.  4S.  but  of  this  hereafter;  3.  The  conuntffion  muft  be  di« 
re6led  to  die  lord  admiral  or  his  lieutenant,  and  three  or  four  others; 
4.  The  proceeding  and  triM  is-  to  be  aocoiding  to  the  courfe  of  the 
common  law,  as  if  the  o&nfe  were  committed  at  land  widiin  the* 
realm.  5.  Their  feffion  is  to  be  in  fuch  places  and  counties  as  (Italf 
be  appointed  by  the  king's  cofnmiffion;  no  challenge  for  default  of 
hundreders.  6%  The  offender  excluded  from  clergy;  but  quiere^ 
whether  the  (tatute  of  1  £•  6.  cap.  12.  does  not  reftore*it  even  in  tfai» 
cafe,  as  fome  of  the  jtidges  in  AUx^tnder  Pouher^a  cafe  fdj  held  ?  But 
my  lord  Cote^  P.  C.  cap.  49.  faith  piracy  is  excluded  from  clergy: 
It  feenk  to  me»  that  as  to  all  ofKnfes  but  treafon,  and  piracy,  and 
murder,  the  offender  is  to  have  his  clergy  by  the  fhtute  of  I  E.  (?. 
cap.  124  1*  The  hearing  and  determining  being  dire^ed  to  be  ac- 
cording to  the  courfe  of  the  common  law,  if  the  prifoner  ftands  mute, 
he  fhall  hnvt peine  fort  t^  dure.  Co.  P.  G.  cap.  49,  p.  114.  8.  This 
flatute  is  not  repealed  by  the  ftatute  of  35  H.  8.  cap.  2.  nor  by  the 
ihitute  ofltifQP.V  M.  cap.  10.  9.  An  acceffary  cannot  be  punilh* 
ed  by  this  a£l,  but  may  be  punifhed  by  the  admiral  according  . 
to  the  marine  or  civil  law.  10.  An  attainder  upon  this  ai^  *-  '-' 
worketh  no  corruption  of  blood. 
Tlius  far  in  general  of  this  commifSon;  only  I  (hall  add, 

1 .  7*hat  touching  ph^aey  upon  the  fea  at  this  dtiy,  it  is  commonly 
taken  the  common  law  hath  no  concurent  jurifdiflion ;  and  therefore 
If  an  acceflary  be  at  land  to  a  piracy  at  fea^  the  commiffioners  upon 
this  (hktute  cannot  try'it  becaufe  done  at  land,  and  l^efules  the  ftatute 
extends  only  to  principals.  Co,  P.  C.  p.  112.  nor  can  the  comrnon 
law  try  it,  becaufe  piracy  is  not  made  felony,  whereof  the  common 
law  can  take  notice;  Again^  if  -//i  conmiit  a  robbery  at  fea,  and 
brings 'the  goods  to  landwithiti  the  body  of  a  county,  this  is  not/e^ 
lony  triable  by  the  common  law,  becaufe  the  common  law  t^kes  no 
notice  o^thetM-iginal  fcuSk*  Co.  P.  C.p.  113.  Biitier^s  cafe  cited  28 

2.  That  touching  Heaion  or  felony  committed  upon  the  high  fea, 
as  the  k^w  now  flands^  it  is  not  determinable  by  the  oommon  law 
courts^  bit 'only  upon  tins  fletute. 

fd)  If  C#.  jl.  4 

3.  But 
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3.  But  if  a  felony  be  committed  in  a  navigable  arm  of  the  it^y  the 
common  law  hath  a  coocurreot  jurifdiftion. 

But  note  welU  that  befides  this  commiilioH  founded  upcm  the  fta«> 
tote  of  28  H.  8.  which  cxtendeth  only  to  treaibn,  murder,  robberyt 
and  confederacies,  there  is,  and  for  above  thefe  hundred  years  laft  pail, 
there  hath  been  in  the  fame  ponHnifEon^  a  common  law  commiffion 
of  oyer  and  terminer^  and  alfo  a  commiffion  of  the  peace  and  gaol-de- 
livery for  all  ofien&s  againft  any  penal- la ws^S^rr  marey  vel  infra 
fiuxum  marts  ad  pleniiudinem  maris ;  and  alfo  of  all  treafons,  murders, 
felonies,  He,  fuper  mari  vel  aliquo  rivo^  portdf  aqu&  dulci^creca^  feu 
hifrafluxum  maris  adpkmtudinem  marisy  a  quibu/cun^ue  primis  pontics 
verfus  mare  ii  fuper  littus  marisy  fsfe.  fecumlum^ylum  i^  confuetudinem 
regnr  Angliae  bt  curiae  admiralitatisy  and  limits  the  county  of  their 
ieffion  and  inquiry.  This  may  be  feen  at  large  in  25  £//2.  in  Lacie'a 
cafe  fej. 

But  then  for  fo  much  as  lies  withir  the  body  of  any  copntyi  their 

|.        ^  commiffion  is  a  commiffion  of  the  peace,  gaol-delivery,  and 

^    ^  ^  oyer  and  termimr^  and  confequently  plain  commiffioos  at 

Gonnnon  law,  and  their  feffions  ought  to  be  within  the  county  wb^e 

die  fadl  inquirable  is  to  be  inquired,  becaufe  it  19  but  a  fpecial  ^m- 

miffion  at  common  law. 

The  cafe  of  Lacy  was  thus: 

Die  Luna  in  quarto  feptimana  Quadrage/ima  23  Eliz*  at  the  cadle 
of  Yorkf  there  was  a  general  feffion  by  commiffion  of  gaol>delivery 
and  oyer  and  terminer  for  the  coimty  of  York  diiefted  to  baron  Chute 
and  others. 

At  this  feffion  Ambrofe  Lacy  and  others  Xvere  indited  of  the  murder 
of  Richard  Peacock^  fuppoiing  the  ftroke  given  5  Auguft  22  Eliz,  and 
the  death  6  Augujl  22  Eli%.  both  fuppofed  to  be  at  Scarboroughy  in 
cofnmitat^  Eboracenji. 

This  indi&ment  was  delivered  into  the  king's  bench  inmenfe  Martii 
following,  and  Lacy  appearing  in  the  king*s  bench  was  thereupon  ar<- 
raigned :  he  pleaded  that  the  place,  where  Richard  was  (bicken  and 
after  died,  was  called  Scarborough-fandsy  and.that  it  is  and  at  the  time 
of  the  ftroke  ii  continue  pojieafuit  locus  infra  fiuxum  faf  r$fluxum  tnaris 
infra  ptenitudimm  ^us  in  Scarborough  pr4^a\  li  parceUa  p^As  de 
Scarborough^  and  that  within  that  place  the  admirals  28  H,  8.  (i 
femper  tarn  antea,  quampofiea  habebant  ii  pr^ftcndcbant  habere yurif^ 

diffionem'; 
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S^iantmi  then  (hewfi  the  letters  patents  of  oyer  and  terminer  to  baron 
Chute  and  others  within  the  counties  of  York^  isfc,  according  to  the 
ufiial  fomiy  which  was  delivered  to  baron  Chute  and  the  reft  18  Fei, 

23  Eliz. 

That  afterwards  25  Feb.  23  £//z.  the  commiffion  upon  the  (btote 
of  28  jFT.  8.  including  alfo  the  commif&oo  of  gaol«delivery>  9yer  and 
terminer f  and  the  peace,  ut  fupra^  iflued  to  the  earl  of  Lincoln^  lord 
admiral,  and  divers  otheVs,  bfc,  to  inquire,  hear  and  determine,  and 
deliver  the  gaol  of  all  murders  tarn  fitper  mare  vel  aliquo  rivo^  portH^ 
aqua  dulci^  creci^  feu  loco  quocunque  infra  fluxum  maris  ad  plenitudinem 
a  quibujeunque  primis  pontibus  verfus  mare^  quamfuper  litttts  maris  CsT 
aiibi  ubicunque  infra  jurifdi^ionem  noflram  mar  it  imam  fi  jurifdi^ionem 
curiit  admiralitdtiSf  l^c^ 

That  this  commiffion  was  delivered  to  the  lord  admiral,  t^c.  26 
Feb.  1 3  Eiiz. 

That  afterward  and  before  the  inquifition  before  baron  -        - 
Chutty  tic,  the  lord  admiral  gave  notice  to  the  faid  baron  '*        ^ 
Chute  of  that  commiflioh. 
<  And  that  after  that  notice,  viz.  6  Martii  in  quarta  feptimani  Quadra^ 
gefima  this  inquifition  was  taken  before  baron  Chute^  He.  upon  which 
he  i^  now  arraigned. 

Thio  he  (hews,  tfiat  2  Martii  23  Eliz.  the  lord  admiral,  t^c. 
iflfued  their  precept  to  the  (heriff  of  York  by  virtue  of  the  fecond  com- 
roiffion,  and  thereupon  an  indi£lment  wa3  found,  that  Ambrofe  Lacey 
lulled  Peacock  fe  defendendo^  and  fet  forth  the  fpecial  manner,  and 
avers  that  it  is  the  fame  Icath,  and  that  the  locus^  in  quo  the  ftroke  was 
given,  was  called  Scarborough-fands  infra.fluxum  Csf  reflu^um  maris  ad 
pUnitudinem  ejus^  H parcella  portis  de  Scarborough;  and  that  the  ad<« 
miral  28  H,^.  ac  continue  pofiea  ii  antea  habebat  vel  pretendebat  ha^- 
berejurifdiliionemf  Isf  Jic  dicit  quid  inquifitio  coram  baron  Chute  fuit 
void. 

.  The  king's  attorney  demurred,  and  ATtch*  26  Eliz.  judgment  was 
given»  quod  eat  fine  die. 

Which  judgment  dodi  not  at  all  enforce,  that  the  admiral  had  jurif- 
diAion  by  the  ftatute  of  28  H.  8.  in  this  cafe,  where  a  murder  was 
committed  in  a  port,  or  a  ftroke  given  at  high  fea,  and  a  death  upon 
the  fands ;  but  only  this  fecond  commiffion  extending  fo  large,  name- 
ly upon  the  fea-(horc  aod  tn.  the  ports,  did  for  lb  much  repeal  the 
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former  Commiffion  in  the  county  at  large ;  for  i/iai  fecond  commiffioa 
was  in  p^ut  a  commoii  law  commUBon,  as  hath  been  faid 

And  thtrefore  I  take  it  to  be  true,  that  if  a  man  be  ftricken  upoa 
the  (hore  at  full  fea,  and  die  upon  the  Ihore  at  low  water,  this  is  not 
within  the  (latute  of  28  H.  8.  nor  within  a  general  commiffion  of  ojer 
and  terminer  in  the  county,  but  yet  I  do  not  think  it  is  to  be  determin- 
ed by  the  conftable  and  marfhal,  as  my  lord  Coie^  ubifupra^  inti- 
mates, hot  it  may  be  determined  in  the  kite's  bench  fitting  in  die 
county,  where  ^  party  died,  or  by  a  fpecial  commiffion  of  oyer  and 
armiiuf. 

P  .  III.  The  third  kind  of  fpecial  commiffion  is,  that  which  is 
^  ^  limited  to  particular  places,  that  are  not  counties:  Such  are 
thecommiffions  of  oyer  and  terminer^  and  likewife  of  gaol-delivery,  or 
the  peace  limited  and  granted  Nvithin  certain  corporations  or  boroughs  i^ 
nay,  I  think  it  may  be  granted  to  particular  rivers,  tho  they  extend  to 
feveral  counties,  but  then  every  county  muft  have  a  particular  fieffion 
of  its  own^  for  fo  much  of  the  river  as  is  within  the  predn^l  of  that 
county. 

If  the  king  iflues  a  commiffion  of  oyer  and  termimr  or  gaol-delivery 
to  any  city  or  UPtm  not  being  a  county,  if  a  general  cempiiffion  after- 
wards iffiies  for  the  whole  county,  this  fecond  conuniffion  a^r  notice 
or  a  feffion  by  virtue  thereof  determined  and  fttperfeded  the  fpecial 
commiffion  ;  but  this  is  remedied  by  the  ftatute  of  2  tf  3  P.  Cs^  Mi 
cap,  1 8.  whereby  it  is  enaAed,  that  fuch  a  fpecial  commiffion  (hall  not 
be  determined  by  the  granting  or  fitting  of  a  general  commiffion  in  the 
county  at  large. 

IV.  Special  commiffions  of  oyer  and  terminer  may  be  made  for  fomc 
fpecial  offcufes :  And  fuch  were  antiendy  very  ufual,  as  touching 
labourers,  weights  and  meafures,  and  die  like ;  for  as  a  general  com- 
miffion may  be  to  hear  and  determine  all  offimfes,  .lb  it  may  be  &r  par* 
ticular  ofienfes. 

V.  Special  commiffions  to  hear  and  not  to  determine  offimfes : 
Tho  by  force  of  fome  particular  ftatutes  fuch  commiffions  of  inquiry 
may  iflbe,  as  upon  the  ftatute  of  23  H.  6.  cap.  10.  ef  ffierift  and 
fome  others,  yet  regularly  as  to  matters  of  mifdemcanor,  efpeeiaHy 
fuch  as  are  capital,  as  felony  or  treafon,  no  fuch  commiffion  of  in- 
quiry only  is  warrantable:  Vide  T.  5  Jac  12  Co,  Rep,  p.  31. 

VI.  A  commiffion  to  determine  and  not  to  inquire;      Regularly  in 

all 
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all  comtniffions  ad  aiidiendum  tf  termtnaftJam  the  comiiflioiicrs  ought 
to  proceed  upon  indiAmenls  before  themlelves  ;  Je  pto  infra* 

But  it  bath  been  not  unufual  in  cafes,  efpecially  of  treafon,  that 
vrhere  an  indidment  Is  taken  before  jndices  of  oyer  and  terminer  for  an 
offimfe  committed  in  die  proper  couoty,  a  fpecial  commiflion  may 
ifliie  to  determine  that  indiftment  in  another  county,  but  .  ^ 
Aen  upon  not  ptilty  pleaded  the  fame  muft  be  tried  before  ^  ^ 
thefe  fecond  commiiEoners,  by  men  of  the  county  where  the  offenfe 
Vfzs  committed:  Fide  Co.  P.  C.p,  27.  Plowd.  Com.  39D.  Cafus  com* 
Leicefter  and  SomirviU*s  cafe,  Uc,  (f). 

I  ihall  not  inftance  farther  touching  fpecial  commiiKons :  Some  afb 
of  parliament  have  diredied  commiffions  of  this  narare,  as  upon  the 
ftatute  for  treafons  and  felonies  committed  in  another  coimty  by  the 
fttttnte  or33  H.  8.  cap.  23.  (which,  tho  repeald  as  to  treafons  by  t 
(^  2  P.  &  M.  cap.  10.  yet  ftands  as  to  murders,  and  vide  Crompt. 
foL  22.  a.  Grevill  examind  before  the  council  was  arraigned  for  mur- 
der in  another  county  upon  diis  ftatute  (*),  and  (landing  mute  was 
prefled,)  and  upon  the  ftatute  of  35  If.  8.  cap.  2.  of  foreign  treafons. 

£t  hac  diifafunt  de  fpecial  commiffions  d^  oyer  and  terminer. 

See  Index  to  t  Hawk*  P.  C.  tit  Oyer  and  Termlaer*    4  Blackf.  Com.  ch«  ^«  p.  7X* 
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Concerning  general  commiffiona  of  qj%x  and  terminer. 

USTICES  oioyer  and  terminer  are  of  two  kinds,  vi%.  Jujiiclarii 
ordlnariiy  fuch  is  the  court  of  king's  bench,  the  fupreme  ordinary 
^ourt  of  oyer  and  terminer^  and  is  cQmprifed  within  the  Qatytes,  that 
give  power  to  juftices  dt  oyer  and  terminer^  as  hath  been  aheady  faid. 
Tke  delegate  or  commifTionate  jullices  of  oyer  and  terminer  are  thofe» 
who  are  by  commiflion^  which  ufually  is  granted  in  the  circuits  dlre|t« 
cd  to  jufiices  of  aflife  and  divers  others,  or  any  three  of  them,  where* 
of  commonly  one  of  the  juf^ices  of  affife  is  of  the  quorum ;  and  it  Is 
ad  inquirendum  per  facr amentum  prohorum  £tf  legalium  hominum  -  .. 
pf  tb^  feveral  counties  de  ^uibufcun^ue  prvditioniius,  t^c.  aOd  *■  •^  ■■ 
4iTer^  pther  offnifes  therein  mentiom]^  ac  de  ominibus  injuriis  iff 

(/J  I  wfW.  107.  (•)  ThU  cafe  was  Af.  31  £&»« 

C  2  male* 
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fnalefa^is  quibt(fcuttque  in  comitatibus  Bucks,  He.  toque  omnia  ath- 
diendum  isf  termlnandum^  faifuri  inde  qmid  ad  juftitiam  ptrtinet  fe- 
cunditm  legem  Isf  confuetudinem  regni  Angliae,  l^c.  and  this  Co.  be  done 
tarn  infra  Ubertates  quam  extra. 

This  commiffion  is  fpecialiy  called  a  commiffion  of  oyer  and  ter^ 
miner ;  and  therefore,  altho  j  ufllces  of  peace  have  a  claufe  in  their 
commifiion  ad  audiendum  isf  terminandum  felonies,  t^c,  yet  judices 
of  peace  come  not  under  the  •  name  of  judices  of  oyer  and  terminer 
vrithin  thofe  a£is  of  parliament,  that  mention  juftices  of  oyer  and  ter^ 
miners  as  upon  the  ftatute  of  5  EIiz»  cap.  14.  for  forgery,  as  ihall 
be  faid  farther  hereafter  in  the  chapter  of  juftices  of  peace.  9  Co,  Rep. 
118.  ^.  lord  Sane/tar's  cafe,  Co.  P.  C.  cap.  41.  p.  103. 

But  the  juftices  of  the  court  of  king's  bench  are  the  fovereign  or- 
dinary commiflioners  of  oyer  and  terminer,  as  hath  b^n  belbre  faid. 

My  lord  Coie  in  his  4  Jnjiit.  cap.  28  &  30.  hath  laid  together  the. 
learning  of  the  courts  of  oyer  and  terminer  and  gaol-delivery,  whofe 
method  I  (hall  follow 

Commiflioners  of  oyer  and  terminer  before  their  feffions,  iflue  a 
precept  to  the  (heriff  much  of  the  fame  form  as  commiflionGn  of 
gaol-delivery  do  j  fee  the  form  thereof,  Ra^.  Entries  443.  b.  title  oyer 
and  terminer.    I  E.  S. 

1  •  The  juftices  of  oyer  and  terminer  in  criminal  caufes  cannot  be 
by  writ,  but  muft  be  by  commiffion  under  the  great  feal ;  otherwife 
their  proceedings  are  void.    42  J^z.  12. 

2.  Both  in  commiffions  of  oyer  and  terminer  and  of  gaol-delivery, 
and  other  commiffions  of  like  nature  directed  to  one  or  more,  there 
may  be  additional  commiffions  of  affiliation,  and  thereupon  writs  are 
to  iffiie  to  the  former  commiffioneis  de  admittendo  in  focietatem ;  and 
if  all  cannot  attend  the  feffioh,  a  writ  of  Si  omnes  interejje  non  poJiUs^ 
tunc  vos  tres  vel  duo  vcJirAmy  quos  pne/entes  effe  contigerit,  (quorum 
aliquem  vejlrim, .  A.  B.  vei  C.  D.  unum  ejje  volumusj  ad  fframiffa  fa^ 
ciend*  intendatis.  feff.    Vide  F.  N.  B.  p.lily  ii2. 

-       3.  Juftices  of  oyer  and  terminer  or  gaol-d^ivery,  if  they 

*-    ^  ^  once  fit  without  adjournment,  their  commiffion  is  deter^ 

mined ;  but  tho  they  he  appointed  only  pro  hac  vice,  yet  they  may 

continue  their  feffions  from  day  to  day  by  adjournment ;  the  like  for 

all  other  commiffions. 

But  it  is  iot  always  neceflary  nor  ufual  to  enter  their  adjournment 
on  record,  (tho  it  might  be  fit  in  many  cafes,)  and  then  if  it  be  not 

entered 
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enftred  oh  record,  their  feffion  always  relates  to  the  firft  day,  and  fo 
are  their  records  entered  as  of  the  firft  day  of  the  feffion. 

But  in  fome  cafes  it  is  abfolutely  necefi^ry  to  enter  their  adjourn- 
ments on  record,  as  Where  an  indidment  is  taken  the  fir(l  day  of  the 
feffion  before  juftices  of  oyer  and  terminer^  and  they  make  a  precept 
to  the  fheriff  to  return  a  jury  the  next  day,  or  at  any  following  day, 
upon  the  prifoner's  plea  of  not  guilty,  there  muft  be  a  record  made 
of  the  adjournment  of  the  feffions  to  that  day,  otherwife  it  will  be 
erroneous,  (becaufe  without  fuch  entry  the  whole  feffions  will  be 
feppofed  in  law  to  be  held  the  firil  day,)  and  out  of  the  feffions ;  the 
like  for  juftices  of  peace. 

So  if  after  the  firft  day  of  the  feffions  either  of  oyer  and  terminer y  or 
gaol-delivery,  there  be  a  felony  committed,  and  the  party  indidled  for 
it,  there  moft  be  an  entry  of  the  adjournment,  at  leaft  till  the  day  of 
the  indi&ment  taken,  becaufe  otherwife  the  felony  will  be  fuppofed 
inlaw  to  be  committed  after  the  determination  of  the  feffions.  14 
Car.  1 .    SampforCs  cafe  fa), 

■  4.  Commiffions  of  0/^r  and /frm/W,  gaol-delivery,  and  regularly 
all  other  commiffions  are  determined  by  •ne  of  thefe  four  ways. 
1 .  By  a  feffion  and  non-adjournment,  as  before.  2.  By  the  king's. 
death :  yet  it  is  held,  tho  in  ftriftnefs  of  law  the  commiffions  be  de- 
termmed  by  the  king's  death,  fo  as  no  proclamation  without  an  z&. 
of  parliament  can  give  them  continuance,  but  they  muft  haye  new 
commiffions,  Crohe^  1  Car.  I.  />.  1.  yet  the  afts  they  do  by  virtue  of 
thefe  commiffions  after  the  king's  death,  and  before  notice  thereof, 
ftand  good.  M.  3  Car.  C.  B.  Croke,  p.  91,  98.  in  Sir  Randolph 
Crew^s  cafe  (♦).  3.  By  exprefs  Superfedeas  by  a  writ ;  but  -  - 
this  Superfedeas  by  writ,  tho  it  be  a  Superfedeas  omnino^  yet  ^    ^  -* 


C^)  ^*  yeneSi  420. 

(•)  But  now  by  7  6f  8  W^.  cap.  27.  »"<* 
1  Ann.  cap.  8.  it  ia  enadcd,  **  That  »o 
•*  comnsimon  cither  civil  or  miUtary, 
*'  That  no  patent  or  grant  of  any  oftice  or 
**  imployment  cither  civil  or  military, 
^  That  HO  commifTion  of  afiife,  ojer  and 
«*  UrmtntTt  general  gaol -delivery,  or.  of 
**  aflbciation,  writ  of  admittance,  writ  of 
**•  f  tun  omnetf  writ  of  afllfbnce,  or  com- 
"  miffion  of  the  peace  (hall  be  detcrmind 
**  by  the  demife  of  any  king  or  queen  of 
**  thit  realm,  but  fliaU  continue  in  full 
*<  force  for  fix  months  next  enfuing  not. 
*'  withftaoding  fuch  demife,  unlcfs  fuper- 
^  fedcd  and  determind  by  the  next  fuc- 
*<  ceflbr ;   And  alfo  no  Origiqil  writ,  writ 


«*  of  fiifi  priust  commilTion,  proccfs,  or 
»•  proceedings  whatfocvcr  in,  or  ffTiiin/^ 
"  oiit  ot  any  court  of  equity,  nor  any 
**  proccfs  or  proceeding  upon  any  oflScc 
«»  or  inquiCtion,  nor  any  writ  of  Cerjio  ari, 
•*  or  Habeas  Co/pui  in  any  matter  or  caufe 
«•  either  crimitial  or  civil,  nor  any  writ 
•*  of  attachment,  or  procefs  for  contempt, 
•*  nor  any  commiflion  of  delegacy,  or  re- 
**  view  for  any  matters  ecclcliaftical,  tef- 
•*  timentary,  or  maritime,  or  any  proccf» 
"  thereupon  fliall  be  determind,  abated  or 
*<  difcontinacd  by  the  demil'e  of  any  king 
<*  or  qticcn  of  this  realm,  but  (ball  remain 
•■  in  full  force,  ai  if  fuch  king  or  queen 
**  had  lived. 


c  3 


IS 
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k  not  in  ftbfolnte  repeal  of  the  commlffidiit  bat  only  a  ftilpaiifianf 
for  it  ma^  be  renewed  again  by  a  writ  of  ProteJemhf  12  Jffi%.  21* 
adjudged.  4.  By  the  ifluing  a  new  coimniffion  of  die  fame  nature 
in  the  fame  county,  and  notice  thereof. 

* 

And  therefore  before  the  former  commiflion  be  determind«  thera 
moftbenotice,  which  is^  of  three  kinds.  1.  By  ihewittg  the  new 
commiffion ;  diis  determine^  the  former,  as  to  all  thofe  and  thofe 
only  to  whom  it  is  (hewn*  2.  By  a  proclamation  of  the  latter  com- 
miflioR  in  the  county ;  this  determines  the  former  commiffion  wholly. 
3.  By  a  feffion  in  the  county  by  force  of  the  latler  commiffion  in  the 
county.    Coke^  4  Inftlt.  cap.  28.  p.  165. 

If  a  general  commiffion  of  oyer  and  Urminerf  gaol  delivery,  or  the 
peace,  iflue  for  the  county  at  large ;  ami  afterwards  a  Special  com« 
miffion  of  the  like  nature  for  one  town,  or  for  the  loca  wtmrUima  of 
that  county,  this  new  commiffion,  with  notice  as  before,  doA  deter-i 
mine  the  general  commiffion  ^ra  tamo.  25  Elix.  LachHcUtf  1  I^um. 
If.  363.  p*  270.  U  fupra^  cap.  pntcedenu. 

And  fo  €  eonverfi^  if  a  ipecial  commiffion  of  oytr  and  urmimr^ 
gaol-deliyery,  or  the  peace,  ifliie  for  a  particular  town  or  city,  not 
being  a  county,  or  for  die  hca  tnaritimof  a  general  commiffioQ  of 
.  ^  -  like  nature  in  the  county,  with  inch  a  notice  as  before^  de*- 
I-  '  -'  fermines  the  fpecial  commiffion :  But  by  die  ftatute  of  2  tf 
3  P.  tf  M.  cap.  18.  this  is  helped  as  to  fpecial  commiffions  in  ottiea 
and  towns  corporate^  as  hath  been  before  faid ;  Init  that  flatute  is  to 
be  intended  only  of  towns  or  cities,  as  it  ieems,  (qu^tre)  and  ex« 
tends  not  to  commiffions  of  oyer  and  titmin^r*  4  Co.  Injiii.  ^p.  165^ 
in  marglne. 

But  if  there  be  a  general  commiffion  of  ajer  fnd  terminer^  or  gafitU 
delivery,  or  peace  fur  the  whole  county,  and  a  fpecial  commiffion^  of 
the  fame  nature  to  a  liberty,  hundred,  or  other  prccmd,  as  in  a  hun- 
dred, liberty,  or  franchii'e  within  the  county,  and  both  bear  te/lc  the 
iame  day,  they  all  ftand.  Thus  it  Is  in  Suffolk^  where  there  have 
been  always  three  commiffions  of  gaol-delivery  to  the  juftices  of  af- 
fize,  one  for  the  county  at  large,  another  for  the  franchife,  another 
for  the  town  of  Bury^  and  they  impanel  feveral  grand  juries,  and  fit 
and  ad  refpciElively  by  each  commiffion. 

And  the  juiticesof  gaol-delivery  inthefranchifemuft  (it  in  the  franchife 
by  the  ftatttta  of  V\  H.  8.  cap.  24.  and  the  reafon  is,  becaufe  antiently 
the  abbots  of  St.  Edmund' s^Bury  did  by  virtue  of  the  king's  letter^ 

patent 
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patent,  conftitute  their  own  juftices  of  gaoI-deKvery  in  die  fraochtfe 
and  town ;  and  therefore  the  feffions  of  gaol-deiivery  is  fitteft  to  be 
held  at  Bmy ;  bat  dit  commiffion  of  0yer  and  ttrminir  extends  tiilh 
Infra  libertates^  quam  extra ;  but  of  diis  vide  cap.  prex. 

But  a  comdiiffion  of  one  nature  doth  not  fiiperfede  a  commiffion 
of  another  nature,  as  a  commiAion  of  oyer  and  temiimr  it  not  ns 
pealed  by  a  fabfe<{iieat  commiflion  of  gaol-delivery  dl  the  peace,  nor 
^  converfo^  for  they  are  of  feveral  natures.    3  Mar.  B.  CommlJJibn  24. 

Thefe  things  before-reentiond  are  common  to  all  jndiciaiy  oom- 
miffions ;  thefe  that  foliow,  more  particularly  concern  gener&l  com- 
miffions  of  oyer  and  terminer, 

1.  Regulariy  upon  the  toramiffion  of  tyer  and  terminer  there  fhould 
iflhe  a  precept  to  the  fheriflF  in  the  name  of  three  commii&on^s 
at  leaft,  whefbof  one  of  the  quBramy  and  under  their  particular  feak, 
bearii^  date  fifteen  days  at  leaft  before  their  feffion,  to  the  ihetiff  to 
retom  twenty-four  for  a  grand  inqueft  ad.  inquirendum^  We*  ^  ^ 
at  fiich  a  day ;  and  the  (heriff  is  to  return  his  panliel  annexed  ^  '  J 
to  the  precept. 

2.  Regtilarly  the  cOmifiiffioners  of  oyer  afid  terminer  emmot  proceed 
up6n  any  indifttnent  taken  before  others  &aii  themfelves.  3  Afar* 
B*  Cmmijfion  24.  And  therefore  (hey  cannot  pteceed  upon  die 
coroner's  inqueft,  or  upon  an  indi6tiDetit  of  felony  before  jufticeft  uf 
peace* 

But  this  rule  hath  two  exceptions.  1 «  Thsft  it  is  only  llitdnded  of 
a  general  commiffion  of  oyer  and  terminer^  for,  as  hitth  been  ihe wn, 
there  may  be  a  fpecial  commiffion  to  determine  a  treafon  of  fdony 
taken  before  other  commii&oners  of  oyer  and  tcrmifterf  PiHud*  Com, 
p.  390.  Cajiis  com*  Leicejl. ;  nay,  or  by  the  coroner  or  juftices  of 
tiie  peace.  %  That  it  doth  not  extend  to  an  ihquifition  taken  before 
other  commiffioiiers  of  oyer  and  terminer ;  for  it  is  and  always  hath 
been  ihe  conftant  pra<5tice  to  take  indidments  before  commiiGotiers 
of  oyer  aftd  terminer^  as  for  highways,  bMrrctry,  forgery,  perjuty,  tf  f- 
and  to  try  them  before  other  commiflloners  of  oyer  and  terminer  at 
another  fuMequent  feflions ;  and  if  thertj  were  any  doubt  of  that  at 
conftmon  hw«  yet  the  ftatute  of  }  E.  6.  cap.  1.  hath  fettled  it,  t/k. 
**  Thai  tt6  -pt^ifia  or  fttit  made  before  the  Jufticai  of  aflife,  gaol- 
•*  ddWety#  oyer  and  terthineri  juftices  of  peace,  of  any  the  king's 
**  tommiffionerB,  (haU  be  ill  ati^  wife  difoontintied  by  making  or 
**  pUbliAidg  any  ntfW  tdnWuffioiil  or  alT^oiaiiofti  m  bv  altering  the 

.  C  4  ^^  namea 
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"  liames  of  the  juftices ;  but  the  new  juftices.of  aifife,  gaol-delivery 
''  and  the  peace,  or  other  commii&oners  roay  proceed  in  every  be- 
^  half,  as  if  the  old  conuniffiond,  juftices  and  commiffioners  had  ftill 
'^  remaind  and  continued  not  aherd. 

And  this  gives  power  to  the  juftices  of  oyer  and  terminer^  bfff. 
to  proceed  upon  indiAments  taken  by  former  juftices  of  oyer  and 
terminer^  as  well  in  cafes  of  treafon  or  felony,  as  other  mifdemea- 
nors. 

'  3.  In  cafe  where  a  felon  or  traitor,  isfc^  pleads  to  an  indiflment 
taken  before  juftices  ofoyer  and  terminery  they  ought  not,  (as  in  cafe 
of  juftices  of  gaoUdelivery,)  to  award  a  precept  ore  tenus  to  the  (be- 
-  Q  ^  riff  to  return  a  jury,  hot  it  muft  be  by  precept  in  the  names 
^  ^  and  under  the  feals  of  the  commii&oners,  or  three  of  them, 
thereof  one  of  the  quorum.  4  Co.  In/iiu  caf.  30.  p.  168.,  fff  ibidem 
cap.  28.  p.  16^.  and  the  Jfheriff  ought  to  return  the  pannel  filed  to 
the  precept. 

4.  But  the  indidment  may  be  preferred,  iftue  joined,  precept  made 
and  returned,  and  prifoner  tried  the  fame  day  before  commiffioners  of 
€yer  and  terminer:  fee  the  precedents  cited  4  Co.  In/lit.  cap.  28. 
^•464.  P.  16  Cau  \.  B.R.  Croke  583.  xdi^lvcA  per  omnes  Jujiici^ 
arios  Angli^y  altho  there  were  no  commiffion  of  gaol-delivery  in  that 
.  cafe,  but  only  of  oyer  and  terminer.  Accords  H.  9  Car.  B.  R.  Chap* 
man*s  cafe  for  barretry  before  juftices  of  oyer  and  terminer.  2  Roll, 
jtbr.  p.  96.  And  the  fame  law  is  queftionlefs  for  juftices  of  gaol- 
Alivery.    T.  9  Car.  B.  R,  Croke  315. 

But  in  cafes  of  juftices  of  the  peace  it  hath  been  held,  that  they 
cannot  try  the  fame  feffion  diat  the  party  pleads  to  the  inditflment, 
much  lefs  the  fame  he  is  indi£led.  22  E,  4.  Coron.  44.  H.  \\  Car.  1. 
B.  R.  Crokcy^.  438  iff  448.  adjudged  in  cafes  not  capital,'  Bump- 
fied^^  cafe  in  an  indit^ment  of  extortion,  and  accordingly  ruled  T. 
23  Car.  B.  R.  Pue\  cafe  for  feditious  words.  2  H.  8.  Kehv.  259. 

But  yet  it  hath  been  held  good  even  before  juftices  of  peace  to 
receive  an  indi^lment,  and. put  the  party,  if  prefent,  to  plead  to  it, 
and  try  it  the  fame  feifions,  T.  14.  fac.  B.  R.  Cro.  404.  Rice^s  cafe 
adjudged  good,  4  Co.  In/lit.  cap.  28.  p.  164.  without  quejiion  they 
may :  And  there  can  be  no  difference  aifigned  between  feftions  of  the 
peace  and  oyer  and  terminer  in  this  cafe,  nor  between  caufes  criminal 
and  capital,  for  the  od^enfes  rile  in  the  fame  county,  and  as  there 
goes  out  a  liimmons  of  gaol-(felivery,  fo  there  iffues.  a  general  fum- 

mons 
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mons  of  the  feffions  of  tbd  peace ;  and  that  all  conftables^  tic.  dien 
attend ;  quod  vide  Crompt.  dcpace^  f.  232.  a.  2  Co.  Inftiu  fuper  Ar^ 
tiadiSf  cap.  lb*  p.  B6B. 

Yet  in  refped  of  this  contrariety  of  opinion^  the  ufe  hath  com- 
monly obtaind,  that  in  cafes  not  capital  both  before  juftices  of  oyer 
and  terminer^  and  of  the  peace,  he  that  traverfeth  an  indlAment,  hath 
time  to  try  it  till  the  next  feffion ;  but  where  the  party  is  in  ^ 

prifon,  the  juftices  of  gaol-delivery  pot  him  to  anfwer,  and  L  ^9  ^ 
try  it  prefcntly. 

But  in  all  treafons  and  felonies,  as  well  before  juftices  of  oyer  and 
terminer  or  of  peace,  as  well  as  before  juftices  of  gaol-delivery,  the 
conftant  couffe  is  to  indid  the  party,  put  him  to  plead,  try  him,  and 
give  judgment,  and  all  at  the  fame  feffions ;  and  it  is  fit  to  hold 
the  courfe  according  to  the  modem  ufage ;  but  it  feems  to  me,  that 
in  all  cafes  criminal  or  capital,  juftices  of  oyer  and  terminer  may 
Je  rigore  juris  proceed  to  indi^bnent,  trial  and  judgment  the  fame 
feffions. 

5.  The  court  of  the  general  commiffioners  of  oyer  and  terminer^  aa 
likewife  that  of  the  gaol-delivery  and  of  affife,  comes  under  tbe  name 
of  a  court  of  record  in  relation  to  thofe  offices,  that  by  z£t  of  par- 
liament are  dire£ted  to  beponiflied  in  any  court  of  recoid ;  as  the 
ftatute  of  5  ii  6  E.6.  cap.  14.  of  foreftaUers,  fie.  and  the  ftatute  of 
33  H.  8*  cap.  9.  of  unlawful  games,,  by  the  opinion  of  my  lord  Coie^ 
Ainflit.  cap.  28.  p.  164.  andaocoidbg  to  him,  if  it  be  limited  to  be 
puniihed  in  any  of  his  majeftf%  courts  of  record. 

But  there  is  a  great  authority  againft  this,  and  that  in  fuch  cafes, 
efpecially  the  latter,  it  only  extends  to  the  four  great  courts  at  fVeft- 
minfier.  as  upon  the  ftatute  of  drapery,  A  ii  b  P.  fi  M.  cap.  5. 
which  is,  that  the  penalties  of  that  a6t  ftiall  be  recoverd  by  ac^on, 
bill,  plaint  or  information,  or  otherwife  in  any  court  of  record^  where- 
in no  effi»in,  prote&ion,  wager  of  law,  or  injunftion  (hall  be  al- 
lowd ;  this  extends  only  to  the  four  courts  of  IVeJiminJlery  Gregor/^ 
cafe,  6  Co.  Rep.  /•  19.  ^.' of  tillage,  lab6urers,  bfc.  (e)  to  be  recoverd 
in  any  of  the  queenU  courts  of  record^  by  the  opinion  of  all  the  judges 
except  Catlin^  Sanders  and  fFhiddon^  extends  only  to  the  four  courts 
of  We/imin/ierf  and  not  to  commiffioners  of  oyer  and  terminer ;  but 

otberM^ife  it  is^  if  no  court  be  appointed.  M,  6  iil  Eiiz.  Dy.  236.*  a. 

»  » 

^gain. 
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Agsuiiy  bf  the  ftatate  of  23  H*  8.  cap.  4.  againft  brewers  for  felimg 
^  ^  beer  by  iefs  meafure  dian  is  appointed  by  the  aft,  the  penaky 
*-  ^  "^  half  to  the'  king  half  to  the  informer,  t6  be  itcoverd  by  aftion 
of  debt,  billy  plaint,  or  infonnation  in  afif  of  the  king*s  court s^  wherein 
no  wager  of  law,  efibin,  proteAion  or  priTiiege  fluill  he  aOowd,  T, 
4  Car.  C.  B.  Crokcy  p.  112.  Farrington^^  cafe:  Ruled,  that  mot^ 
withftandhig  the  ftatute  of  21  Jac.  cap.  4.  diis  information  lies  ill 
the  coE&itioii  benchi  becaufe  the  jufticet  of  N'tfi  pritts,  eycr  and  frr- 
mincTf  or  of  the  peace,  or  gaol-delivery  cannot  hold  plea  upon  this 
flatutet  becaufe  thefe  juftices  cannot  allow  an  oflbin  or  prDteAion ; 
«<id  the  ftatute  <^  23  H.  8.  extetMb  only  to  fuch  courts  as  can  allow 
m  prote^Sion*  tf  r.  and  accordingly  I  have  known  it  relblved  upon  the 
flatute  of  7  E.  6.  cap.  5.  for  wines }  and  about  i3  Cat.  S.  it  waa  re« 
ibWed  upon  a  writ  of  etror  in  the  exchequer'-^hamber,  upon  a  judg* 
tnent  given  in  the  exchequer  for  F$lj  a  deffoidant  in  an  information 
upon  die  ftatute  of  1  Elm.  cap.  15.  (wKefsby  the  cutting  of  timber 
within  fourteen  miles  of  a  navigable  river  is  prohibited  on  pain  of 
fcnfetting  of  forty  fliillings  for  every  tree,  a  moiety  to  the  queen,  and 
a  moiety  to  the  informer,  to  be  recovered  by  original  writ,  biB|  plaint 
or  iofoflnatt6n«  wherein  no  oflbin,  proteftion,  wager  of  law,  or  in- 
jttn6Hon  fliall  be  allowd,)  that  this  extends  not  to  the  commiffioners 
of  9ycK  UKid  tcrmiHCTf  nor  other  courts  fai  the  coontryi  but  otily  to  the 
fear  courts  at  JVeftminftct.  1.  Becaufe  original  writs  are  not  ni* 
tumaUe  before  them*  IS.  They  cannot  aHow  or  diiallow  prote^iotis 
or  efloins ;  whereupon  the  judgment  for  cofts  was  a£firmed ;  and  yet 
here  is  no  mention  of  OKf  courts  or  towt  of  ttcord^  or  his  nu^cftfs 
courts^  but  purely  |ipon  thefe  two  reafons. 

And  yet  I  believe  hdndreds  of  infotmations  have  been  before  jufticea 
of  oyer  slid  terminer  and  ajffi/Cf  yea  and  of  the  peace  in  the  country 
upon  feveral  a(9s,  that  have  the  like  claufes,  as  35  H.  8.  cap.  1.  for 
the  prefervation  of  woods,  and  infinite  others  according  to  my  lord 
Coke's  opinion,  but  when  it  bath  come  to  be  judicially  debated,  I  have 
not  known  it  to  obtain ;  but  the  tefolution  in  Farrrngton's  cafe  and 
in  Greger/s  cafe  have  ftill  been  aUowd. 

^6.  Conunifioners  of  ^ct  and  icrmintr  cannot  affign  a 
^  L  3  J  coroner  to  an  approver,  nor  juftioes  of  peace,  but  juftwes  ef 
gaol  delivery  may.   4  Co.  I^ftit*  p.  165.  Si4imf.  P.  C.  p.  143.  k. 

7.(  By  the  ftatute  of  5  £.  3.  cap.  11.  juftices  of  oyer  and  terminer 
may  ifiue  procefs  of  outbkw^  ill  wf  county  of  England  againft 

perfong 
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petfoAs  indiCbd  befofie  thiemi  and  alfo  a  c^im  mkgmMn  againft  per* 
foot  outlawed. 

8.  By  the  fiattite  of  9  £.  3.  cap.  5.  juftices  of  «jwr  and  tirmhur^ 
gaol-deliverj,  and  %&k  are  to  fend  their  records  and  proceflet  deterr 
mmd  and  put  iat  eifiecution  to  th^  tfxdiequer  at  ATukoilmat  once 
every  year  under  their  feal,  to  be  kept  by  the  treafurer  and  chaaiber* 
lains,  but  are  to  take  out  their  eftretes  fiift. 

9*  All  the  precepts  aiid  procefles  of  juftices  of  sf#r  and  urmner 
regularly  are  to  be  in  die  names  and  under  the  feals  of  the  jnftiocs 
(viz.  dhree  of  them,  one  of  the  quorumj  \  and  altho  at  this  day  there 
is  no  other  x^lwrant  for  the  ejiAcution  oi  priibners  condemned^  but  a 
cadcndar  left  with  the  (heriff  under  the  hand  of  the  juftice  that  fits*  yet 
antieiitly  there  was  a  warrant  uader  their  hands  and  feals»  and  in  the 
names  of  the  commifilooers*.  Cs.  P.  C  /•  31. 

But  if  the prilooer  be  m  cuft^dy  of  thelheriff,  the  tnith  is,  there 
is  no  need  of  any  warrant  or  calendar,  for  the  open  pronouncing  and 
eatrifig  of  the  judgment  Sufpitidstmr  is  a  wairant  for  the  oaecution, 
wd  fo  it  is  in  th4  king*s  bench*  the  entry  on  record  of  the  judgn^ent 
with  a  pr^ceptum  eft  marefcalh  quod  facial  e^fccutiomm  periculo  iu^ 
nrndimff  without  any  formal  writ  or  precept  of  the  court  is  fufficient, 
and  more  is  not  ufual :  and  the  calendar  fubfcribed  by  the  jtt«%e  of 
gaoUelivery  is  but  a  metnoriai ;  and  Ii§ib  would  never  (ign  any  ca- 
Icndaty  but  gave  his  orders  openly  in  court  widi  a  charge  to  the  iheriff 
nnd  gaoler  to  ndie  notice  of  them. 

Mar?  my  occur  touching  thefe  matters  in  the  next  chapter. 

See  I^dal  to  i  Hiwk.  K  C.  til.  Oftt  and  Teriiliaef. 


■■Mm 
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Touching  jifftices  $f  gaol-delivery. 

THIS  court  is  by  commiffioii  under  the  great  fe^l  d}re£M  C(»Ai> 
monly  to  ^  five  of  af^y  two  of  them,  quorum  aliqmm  if(/Mm 
A.  B.  vil  C.  D.  unwn  effe  votufnus  ad  gaolam  noftraffi  iamhatAt  n&ftfi 
S.  di  pri/ohittts  in  ei  exijlentibus  delibj^andti ;  fee  the  Whole  ten<>f  (S( 
^  connniffion*   4  ^^'  ^^M*  ^^*  30.  p.  16S. 

1.  ir 
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1.  By  the  ftatute  8^2.  cap.  2.  no  man  of  law  (ball  be  joftice 
of  affife  or  common  deliverance  of  the  gaol  in  his  own  country ; 
this  ftatute  is  expounded  by  33  i/.  8.  cap.  24.  to  he  ikieant  of  the 
county,  where  he  dwelieth  ;  and  as  to  juftices  of  affife  a  penalty  of 
one  hundred  pounds  is  added,  if  he  exercifes  that  oflfee  in  the  county 
where  he  is  born  or  doth  inhabit ;  but  both  thefe  a^  are  ufnally  dif- 
penfed  with  by  a  fpecial  non  obfiante^ 

By  a  fpecial  privilege  by  charter  granted  to  the  city  of  London 
the  lord  mayor  is  of  the  fuorum^  2.  jR.  3.  11.  a.  and  fo  it  is  in  the 
city  of  Norwich. 

2.  Juftices  of  gaol-delivery  may  proceed  againft  prifoners  (if  in 
gaol)  upon  inquifition  before  the  coroner  or  any  other  juftices ;  and 
therefore  juftices  of  peace  muft  fend  in  their  indi£tments  not  deter- 
mind  unto  the  juftices  of  gaol-delivery -to  be  proceeded  upon,  whe- 
ther they  be  felonies  or  trefpafies,  if  the  party  be  in  gaol  or  fet  to  bail. 
Stat.  4  £.3.  cap.  2. 

3.  The  juftices  of  gao)-deIivery  after  their  commiiTion  fealed 
do,  or  (hould  iflTue  a  precept  to  the  (heriff  imponing  thefe  things, 
viz. 

1.  That  upon  fuch  a  day  and  place,  Vemre  facias  omncs  prifoms 
inprifona  domini  regis  com*  pnedi^*  exijlentes  vel  per  ipfum  per  manu^ 
taptionem  dimiffl  cum  eorum  attachiamentis  i^  omnibus  aliis  eontm 
-  deliberationem  tangent*  (^  penes  fe  remanent*.  2.  Qhm/  Ve* 
^  ^^  J  nire  facias  at  the  day  and  place  24  Itgales  luftnines  de  quolibet 
hundredo  ti  inquirendum  pro  domino  rege  tf  corpore  comitates  pradifli. 
3.  Ac  alios  24  probos  Isf  legales  homines  de  comitatu  pradiilo  ad  fad* 
endam  juratam  inter  dominum  regem  ii  prifones  pradiiios.  4.  Et  pro^ 
clamari  facias  diHam  deliberationem  gaolee  in  omnibus  civitatibus^  bur^ 
gis  f^  aliis  locisy  quod  omnes^  qui  feqm  voluerint  verfus  prifones  pra^ 
diiios  pro  domino  rege  vel  fe  ipjisy  adtunc  fnt  ibi  in  forma  Juris  pro* 
fecuturim  5.  Scire  facias  etiam  omnibus  JuJKciariis  ad  pacem  corns* 
tatis  pnedi^ij  coronatoribus^  capitalibus  conjiabulariis  pacis^  majoribus, 
balUvisy  JenefcalUs  magnatim^  halHvis  hundredorum  Jsf  libertatim^ 
quod  tunc  Jint  ibi  ad  faciendum  quod  ad  officium  fuum  pertinet^  fcf  t^ 
adtunc  fis  ibi  una  cum  ballivis  l^  minifiris  fuis  ad  faciendum  ea^  fuit 
iuo  iff  eorum  officio  incumbunt.  6«  Et  habeas  ibi  tarn  nomina  Jujiici" 
ariorum  adpacem^  coronatorum^  capital ium  confabulariorum  pacis^fenef 

eallorum  magnatim^  balUvorum  hundredorum  £tf  libertatAm^  quam  ju* 

'     '    '     ,  •  •  •  .1 

rtfterfim  praJtHorumt  ii  Aec  pracefttan. 

This 
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•  This  precept  is  made  in  the  king's  name,  or  in  the  name  of  the 
juftices  of  gaol-delivery.  Vide  formam  inde  Raft.  Emries^  p.  385,  a. 
Gaol'delivery  1.  Venire  facias  de  quolibti  hundredo  2^  tarn  militti^ 
quam  alios  (*)  li  de  tfmlihet  villata^  uhi  di^i  prifones  indinati  exijiunt^ 
quatuor  komifus  li  pntpqfitum  ad  faciendum  ea^  qua  ex  parte  domini 
regis  tunc  ibidem  injungentur. 

This  is  not  unlike  the  fummons  of  the  Iters  formerly,  nor  altoge- 
ther unlike  the  fummons  of  the  fefEons  of  the  peace,  quod  vide  Cromp^ 
iM  de  Pace^  p.  232.  a.  which  is  in  the  king's  name,  and  fo  may  this, 
with  the  TeJJe  of  the  chief  judice :  Or  it  feems  it  may  be  in  the  name 
of  the  juftices  of  gaol-delivery  and  under  their  feal ;  vide  Jimile  in 
Holcroft^s  cafe,  Co.  Entries  55.  by  the  judices  of  gaol-delivery  for 
the  verge ;  tliis  precept  is  accordingly  returned,  the  juftices  of  peace, 
coroners,  mayors,  bailiff's  of  hundreds,  and  liberties,  confiables  of 
hundreds,  and  names  of  the  grand  inqueft  retumd  and  called  in 
order. 

4.  And  dierefore  it  hath  never  been  a  queftion,  but  that  p  « 
the  juftices  of  gaol-delivery  may  take  an  indidlment,  try^  L  ot-  i 
jind  give  judgement  the  fame  day*    22  £.  4.  Coron.  44. 

5.  But  altho  this  folemnity  of  fummons  of  the  gaol-delivery  may 
be,  and  (hould  be  ufed,  yet  they  may  command  the  fheriff*  ore  tenus, 
to  returi^  a  pannel  without  any  precept  in  writing  to  him,  (as  is  ne- 
ceilary  in  cafe  of  juftices  of  oyer  and  terminer^)  and  the  reafon  is 
given,  becaufe  there  is  a  general  command  to  the  (heriff'by  the  fum- 
mons of  the  gaol-delivery  to  return  twenty-four  to  try  prifoners* 
4  H.  5.    Enqueft  55.    4  Co.  Injiit.  cap.  30.  p.  168. 

6.  lliey  may  deliver  by  proclamation  perfons  imprifond,  where 
eidier  no  indidment  is  preferd,  or  an  indidhnent  preferd  and  ig-^ 
noramus  found,  which  is  faid  cannot  be  done  by  juftices  of  oyer  and 
terminer,  or  of  the  peace.    2R.  3.  Corone  47. 

7.  They  may  origiaally  take  in4i<^ents  of  felony  of  fuch  pri« 
foners  as  are  in  gaol ;  this  hath  been  accordingly  refolved  and  is  the 
conftant  pradice,  and  fo  may  juftices  of  oyer  and  terminer :  So  that 
when  the  prifoner  is  in  gaol,  both  have  a  concurrent  jurifdi£lion* 
4  Co.  Inflit.  cap.  30.  ^.  168  &  169.  and  accordingly  it  was  refolved 
in  the  cafe  of  Apharry  and  Morgan^  P.  29  Eliz.  there  cited.  And 
therefore  the  cafe  of  3  Mar*  B.  CommiJIion  24.  and  Pafch.  32  Etix* 

(*)  The  wordf  in  lUftal  are  dhroi  &  Ugalu  b9mifui» 

S^  R. 
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B.  if*  Purjiirs  cafCf  Cr§ke^  n*  10  p.  179,  wherein  it  is  faid,  that 
juftices  of  gaol-ddiveiy  cannot  take  an  indidtmenty  unlefs  they  be  aUb 
jiiftices  of  peace,  and  dien  they  may  take  an  indifiment  sls  jnftices  of 
peace,  and  try  hiro  as  juftices  of  gao)-delivery«  is  to  be  intended, 
where  the  ofiender  is  at  large  and  ont  of  prifon,  for  if  he  be  in  prifent 
the  indidment  againft  him  may  be  taken  before  them  as  juftices  of 
gaol-delivery,  or  as  juftices  of  oyer  and  terminer^  or  of  the  peace. 

S.  And  dierefore  juftices  o(oyer  and  terminer ^  gaol-deliveiy,  and  of 
the  peace  may  make  up  their  record  by  all  three  of  the  powers ;  and 
if  it  be  good  by  one  commiflion  or  by  the  other,  it  is  good  and  not 
erronioQs^  and  die  beft*  (hall  be  taken  for  die  king.  9  H,  7*  9»  a»  3. 
Afar.  B.  Commiffion  24-  Cromp  yurifdi^ion  de  Courts  226. 
-  ^  9.  If  a  perfon  be  let  to  bail,  yet  he  is  in  law,  in  prifony 
I  •'^  J  and  his  bail  are  his  keepers,  and  therefore  the  juftices  of  gaol 
delivery  may  take  an  jpdifhnent  againft  him,  as  well  as  if  he  were 
aftually  in  gaol;  but  he  that  is  let  to  mainprife  is  not  in  cuftody,  21 
H.  1.  33.  a.  9  E.  4.  2.  a.  39  H.  6.  27.  t.  in  the  one  cafe  the  entry  is 
traditur  im  baHium.  \xx  the  other  deRberatur  per  tnarauaptionem* 

10.  They  may  take  an  indl6hnent  againft  petfons  for  high  treafon^ 
if  they  be  in  gaol,  and  may  try  and  give  judgment  upon  diem,  as  well 
as  commiffioners  of  oyer  and  terminer  againft  die  opinioa  delivered  H* 
15  Jac.  B.  R.  Bump/led^  cafe. 

This  appears  by  the  ftatute  of  I  IT.  6;  cap.  7.  vide  4  Co,  Inftit,  f. 
169.  &  libros  ibiy  and  it  is  conftani  experience. 

11.  By  die  ftatute  of  I  E.  6.  cap.  7.  the  fubfequent  commiffioners 
of  gaol-delivery  have  power  to  give  judgment  upon  a  perfon  rq)rieved 
after  conviAion,  and  ahho  it  be  made  a  quare^  Dy.  205.  a.  whether 
they  may  as  well  award  execution  upon  a  judgment  given  by  the  for- 
mer commiflioners  of  gaol-delivery,  bfc,  yet  it  feems  to  be  widiooc 
queftion  they  may.  1.  Upon  the  very  common  law,  if  a  perfon  be 
indiiEled  and  outlawed  for  felony  before  juftic(fs  of  peace,  yet  if  he  be 
in  prifon  the  juftices  of  gaoUdelivery  have  power  to  award  execution 
upon  that  outlawry,  for  they  are  conftituted  ad  gaolam  deSberandam 
15  /T  7.  5.  j.  agreed,  and  certainly  if  there  had  been  any  doubt  of 
that,  the  ftatute  of  1  £•  6.  would  have  made  as  fpccial  a  provifion 
for  awarding  execution  upoa  a  judgment  given  by  former  commiffion- 
ers, as  for  giving  judgment  upon  a  conviAioq  before  them.  2.  But 
if  there  were  any  doubt  thereof  at  coniipon  law,  yet  the  ftatute  of  1 
£.  6.  cap,  7.  hath  fufficiently  enabled  them  tliereunto  by  the  laftclaufe 

thereof. 
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Atrtoif  w%.  that  nolwilkftanding  the  alterii^  of  the  commiffiont  of 
aflife,  9fir  and  Urmitur^  gaol-delivery ,  or  the  peace  tie  mewjufilc9$ 
may  frofud  im  every  hehedf^  as  if  the  M  commijlom  er  eommljjioners 
had  eontiMueJ  not  alter  J. 

12.  They  nay  receive  ajvpeata  by  bUl  againft  any  perfoa  being  in 
){aoL 

1 3.  They  may  affign  a  coroner  to  an  approver,  and  make  r  ^^ 
out  procefs  againft  the  appellee  in  a  foreign  county  by  the  '-  ^  ^ 
ftatuteof  28  E.  1. 

14.  I'be  <heri£Fis  to  deliver  unto  thejnftices  of  gaol-ddivery  the 
names  of  alt  perfons  in  fcaol,  or  that  are  bailed  or  Wt  to  maioprife  by 
htm  for  fekmy  by  the  ftatete  of  :i  H.  7.  caf,  3. 

15.  If  a  ftatttte  limit  fpecially  an  oSenfe  to  bo  heard  and  determind 
by  the  juftices  of  peaces  as  that  of  3  H.  8.  cap*  5.  it  is  doubtful  whe« 
ther  juftices  of  |^ol-deIivery»  yea  of  oyer  and  terminer  may  hear  and- 
determine  it ;  but  upon  the  ftatute  of  7  H.  7.  cap.  1 .  which  fpeaks  only 
of  juftices  in  the  county,  eidier  the  commiffioners  of  oyer  and  terminer 
or  gaol^rflelivery  may  hear  and  determine  it. 

16.  By  the  ftatute  of  3  H.  8.  cop.  Ig.  Hie  juftices  of  gaol-detivciy 
or  of  tlie  peace,  have  power  in  open  feffion  to  reform  all  panuek  re« 
cumd  before  them,  by  putting  out  and  putting  in  names  of  perfons^ 
which  pannels  fo  reformed,  ftiall  be  accordingly  retumd  by  Ac 
iheriff:  And  notCf  this  command  is  ore  tenus. 

And  hence  it  comes  to  pafs,  that  ahho  upon  trials  of  felons  in  the 
king's  bench,  or  oyer  and  terminer^  if  the  prifoner  chalknge  twenty 
peremptorily,  as  he  may,  fo  that  there  be  sot  fuff  cient  remaining  of 
the  pannci,  there  is  to  be  a  T^abs  granted  by  precept  returnable  as  rilia 
cafe  requires ;  yet  before  juftices  of  gaol-defivery  the  prifoner  gets  no 
time  by  it,  for  the  ftierifFby  the  command  of  the  court  9re  Hnm^  may 
enlarge  the  pannci  without  any  formal  precept :  Kide  Stamf,  P»  C. 
Lib.  III.  cap.  S.foi.  155.  b.  and  therefore  Talet  are  not  granted  by* 
precept  before  juftices  ofgaol«delivery,  which  much  expedites  alt  boiU 
nefs  before  them. 

17.  By  the  ftatute  of  9  E.  3.  cap^  5.  The  records  before  Aem  d^ 
termind  are  to  be  deliverd  to  the  trcafurer  and  chamberlains  of  dM 
Exchequer  at  Michaelmas  yearly. 

18.  By  the  ftatute  of  34  H.  8.  cap.  14.  The  clerks  of  the  crown» 
clerks  of  affife»  wd  clerks  of  the  peace  are  to  certify  into  the  king'^ 

bench 
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bench  jthe  names  of  all  perfons  outlawed,  attaintwl,  or  convidledy  and 
|.        .  upon  letter  from  the  juftices  aforefaid  certificates  (hali  be  made 
■►  ^^ '  J  of  fuch  perfons  outlawed,  attaint,  or  convitt,  to  the  juftices 
of  gaol-delivery. 

19*  JuAices  of  gaol-delivery  may  fend  prifoners  by  Habeas  Cgtpus 
to  the  (heriflF  of  another  county,  and  a  precept  to  the  (heriiF  of  that 
other  county  to  receivje  them,  namely,  for  a  felony  committed  in  that 
county,  tho  that  county  be  out  of  the  circuit  of  the  juftice  that  fends 
them ;  and  tho  I  once  knew  it  fcrupled,  yet  I  thinly  the  law  is  clear 
in  it;  vide  \  H  2  P.  ti  M*  cap  VS*  In  fine  ^  for  of  necefiity  the  juf* 
tices  of  gaol-delivery  have  in  fome  cafes  power  out  of  the  precindb  of 
dieir  county  or  circuit.;  as  where  an  approver  appeals  a  perfon  in  a 
foreign  county,  and  this  is  certified,  as  it  ought,  to  the  jufticcs  of 
gaol-delivery,  where  the  approver  is,  the  juftices  of  gaol-delivery, 
may  make  out  procefs  of  capias  f  and  itfeems  alfo  of  exigent  againd 
the  appellee,  and  yet  he  is  neither  in  gaol  nor  in  the  fame  county.  29 
£.  3.  42.  a.  porone  462* 

But  upon  an  inquifition  before  the  coroner  returnd  before  juftices 
of  gaol-delivery  they  cannot  make  procefs  of  outlawry :  vide petitionem 
ind^  in  parliamentOy  29  £•  3.  n.  22.  fed,  non  obtinuit;  but  the  anfwer 
was  only,  Soit  V  auncient  ley  fur  ceo  ufe. 

20*  A.  and  B.  are  indidted  before  the  juftices  of  peace  o(  Middle/ex^ 
and  according  to  the  ftature  of  4  £.  3.  cap.  1.  the  indi£bnent  is  de- 
liverd  over  to  the  juftices  of  the  gaol-delivery  oi Newgate:  A.  appears 
and  is  tried  and  acquitted,  S.  appears  not*  1.  The  juftices  of  peace 
cannot  make  out  procefs  againft  B.  becaufe  the  record  is  not  before 
them.  2*  The  juftices  of  gaol-delivery  cannot  make  out  procefs  re- 
turnable before  the  juftices  of  the  peace,  becaufe  another  court.  3. 
By  fome  opinions  the  juftices  of  gaol-delivery  may  make  out  procefs 
to  the  outlawry  returnable  at  the  next  feflions  of  gaol-delivery ;  but 
odiers  thought  they  had  no  ftich  power,  for  their  commiflion  is  to 
deliver  the  gaol,  and  not  to  iflue  procefs  againft  them  that  are  out  of 
gaol,  neither  can  they  proceed  to  the  outlawry  before  themfelves,  as 
coromiflioners  of  oyer  and  terminer^  becaufe  the  indidlment  was  taken 
before  other  juftices,  vi%*  of  the  peace:  It  was  therefore  held  the 
|.  ^  ^  entire  record  muft  be  removed  into  the  kmg's  bench  by  certi^ 
*-  ^  ^  orariy  and  from  thence  procefs  t)f  outlawry  may  go  againft 
£.  7".  11.  Car.  B-  K*  2  BmU  Jbr^  96*  Storic*s  cafe,  igrho  in  this  cafe 
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was  outlawed  before  (be  judices  of  peace,  and  the  outlawry  therefore 
reverfed. 

21.  By  the  ftatute  of  26  H.  8.  cap.  6.  Thejuftices  of  peace  and 
•gaol  delivery  in  the  counties  adjacent  to  JVales  have  power  to  hear 
and  determine  counterfeiting,  wafhing,  or  clipping  of  coin,  murder^ 
burnings  of  houfeSy  manflaughter,  robbery,  burglary,  rapes,  and  other 
felonies,  and  the  acceflaries  thereof  committed  in  fValesy  or  any  lord* 
{hip  marcher,  blc.  as  if  committed  in  the  fame  adjacent  county :  Thia 
is  repeald  as  to  treafons  by  the  ftatute  of  I  i^  2  P.  H  Af,  caf,  10.  but 
ftands  in  force  as  to  other  felonies. 

22.  By  the  ftatute  of  27  H.  8.  cap.  24.  The  power  of  making  juf- 
tices  oieyrcy  of  affife,  gaol-delivery,  and  of  the  peace  in  counties  pa- 
latine and  franchifes  is  refumed,  and  the  fame  are  to  be  made  by  letters 
patents  under  the  great  feal  of  England. 

But  they  (hall  hold  their  feffions  only  within  fpch.  franchifes  and 
liberties,  and  in  none  other  places,  as  the  juftices  of  the  faid  liberties 
lately  have  commonly  ufed  within  the  faid  liberties ;  and  that  no  per- 
fon  within  the  faid  libenies  be  compellible  by  authority  of  this  ad  to 
appear  out  of  the  fame  before  other  juftlces  of  affife,  gaol-delivery,  or 
of  the  peace,  than  thofe  named  by  the  king  to  fit  within  the  faid 
liberties. 

By  this  ftatute,  1.  Thcfe  juftices  fitting  within  exempt  franchifes  or 
counties  palatine  are  now  the  king's  courts  and  the  king's  juftices,  and 
therefore  a  r/r^/V^ri  iflbing  out  of  the  king's  bench  to  thefe  juftices 
fitting  in  Durham  or  the  cinque-ports  ought  to  be  obeyed  as  by  other 
juftices  out  of  franchifes.  2.  That  yet  where  franchifes  of  diis  nature 
were  antiently  granted  to  abbots  to  make  juftices  of  gaol-delivery  to 
fit  within  franchifes,  as  for  inftance  in  the  franchife  of  St.  Edmundi-* 
Burjf  there  is  a  fpecial  commiflion  of  gaol-delivery  for  that  franchife. 

3.  That  this  reftrlftlon  of  fitting  within  the  franchife  extends  not  to 
the  commiflion  of  oyer  and  terminer^  for  that  extends  tarn  infra  libera- 
tateSf  quam  ixtra^  and  therefore  may  fit  out  of  a  franchife,  |-  ^ 
and  determine  mifdcmeanors  within  the  fianchife :  And  this  *•**"■*• 
I  did  once  in  a  fefllon  in  the  county  oi  Suffolk ^  which  by  reafon  of 
ficknefs  at  that  time,  could  not  be  held  in  Bury^  viz.  I  kept  the  feffion 
for  the  whole  county  by  virtue  of  the  commiffion  df^er  and  Urtniner. 

4.  This  refumption  extends  not  to  cities  and  borough)>  but  they  are 
fpecially  excepted,  and  particular  provifion  for  the  bilhops  of  Ely^ 

Vol.  II.  D  Durham 
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Durham  and  Y^rk^  Co  be  juftioes  of  the  peace  only  witlun  their 
franchife. 

23.  By  the  ftatute  of  6  R.  2.  cap.  5.  they  are  to  bold  their  feffions 
in  the  principal  towns,  where  the  county-conrc  is  hdd ;  but  this  if 
but  diro^lve  not  coercive>  for  the  judges  may,  and  isfually  havfe  ap« 
I>ointed  dieir  feiSons  at  their  pleafure  in  other  places. 

4.  BUckC  Com.  cb.  19.  p.  269. 170.  See  Index  td  %  Htwk.  Tit.  Gaol-dcIiTcry. 


C  fl  A  P,     VI. 

ToucUni  tie  power  of  }}i»&\ces  of  n&£c  dHdm&ptiu$t  ^^^  relation  to 

felony. 

THE  fettled  c6\irfe  of  granting  nt/tpnus  was  by  the  ftatute  of  27 
E,  1.  Jefintbus^  cap^  3. 
By  the  conftruflion  made  of  that  flatute,  if  a  man  be  indlAed  in 
the  country,  and  that  indidlment  removed  by  certiorari^  and  the  body 
of  the  prifoner  by  habeas  corpus  into  the  king's  bench,  and  there  he 
pleads  not  guilty^  after  that  ftatute  and  before  the  ftatute  of  6  if.  S. 
cap,  6.  the  tranfcript  of  the  record  might  be  fent  down  by  njfiprius  to 
cry  that  iftue.  22  E.  4.  19.  5  Mar.  S.  Coron.  23 1.  Statute  42  E.  3. 
capll.  ^Co.  Rep.  43.  h.  Bibith's  cafe. 

And  the  like  may  be  done  in  an  appeal,  21  H.l.  34.  a.  2  fst  3  P. 
(^  M.  Read's  cafe,  Dy.  120.  a*  RaJI.  Entries  in  title  jfppedlper  totum^ 
8  /7.  5.  6.  Coron.  463. 

J.  -|  Upon  the  ftatute  of  27  £.  1 .  cap,  3.  and  the  ftatute  of  14 
^  ^  H.  6.  cap.  \.  there  hath  been  variety  of  opinions  touching 
their  power  in  cafes  of  felony :  Some  have  thought,  that  by  virtue  of 
thofe  ftatutcs  they  had  originally  a  p6wer  to  hear  and  determine  fe- 
lonies without  any  other  comml!&on,  tho  as  to  treafon  concerning 
coin,  upon  the  ftatute  of  3  H.  5.  cap.  7.  it  is  expiefly  dire£led,  that 
they  (hall  have  a  commiflion  for  the  hearing  and  determining  that  of* 
fenfe;  thus  Stamf.  Lib.  II  cap.  S.f.  51  (st  5d.  Again,  others  have 
thought,  that  they  have  not  any  fuch  original  p6wer  without  a  fpe- 
cial  commifEon  enabling  them  .to  hear  and  determine  felonies  origin- 
ally ;  but  that  commiffibuy  as  it  feems  by  the  ftatute  of  27  J?.  1.  cap. 
3.  is  called  a  turit^iyni  is  In  truth  no  ofher  thati  a  commiffi'on,  for  all 
aflbciations  are  comisijffions ;  and  xtiin  the  naming  of  theitif  juftic^s  of 
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nifi  prim  is  nothing  elfc  but  the  dcfcription  of  thofe  perfons,  to 
\vhom  commif&oDs  of  gaol-delivery  (hal)  be  direfled,  and  fo  they 
are  no  other  but  judices  of  gaol-Jelivcry. 

Others  have  thought,  and  that  tmly,  that  the  juftices  diniji  priid 
have  not  any  original  power  of  hearing  and  determining  indi<9:ments 
of  felony  without  a  fpecial  conimiffion  for  that  purpofe,  but  that  by 
virtue  of  the  a%  of  27  £.  1.  and  14  ^.  6.  they  have  a  power  to  de- 
termine fuch  felonies  only,  as  are  fent  down  to  trial  before  them  ;  ai 
they  have  power  by  the  (latute  of  fVeJbn*  2.  fa)  to  give  judgment 
in  aiSfes  of  darrein  prefentmmt  and  quare  impedit,  where  an  ifliie  is 
brought  down  to  trial  before  them,  tho  they  have  no  power  originally 
to  hold  plea  in  a  quare  impedlt. 

And  that  this  was  the  meaning  of  the  (latute  of  14  /T.  6.  cap,  1.  ixA 
tho  it  fpeaks  of  all  cafes  of  felony  and  of  treafon,  yet  it  is  intended 
only  of  fuch  felonies  or  treafons  as  were  at  ifiue  anii  brought  down 
before  them  to  be  tried  by  nlji  prius^  appears  in  this,  that  as  to  thofe 
points  of  treafon,  which  were  enaded  by  3  H.  5.  cap.  7.  it  is  ex- 
prefly  enabled  by  diat  (latute,  that  they  (hall  have  commiffion^  ta 
hear  and  determine  them,  and  fo  as  to  thofe  they  needed  not  the  aid 
of  a  new  (btute  to  enable  it. 

Now  as  to  the  ufage  thereupon. 

1 .  In  cafe  of  appeals.  If  KTue  be  joined  and  fent  down  .  . 
by  niji  pr'tus  to  be  tried,  antiently  indeed  they  did  not  pro-  *-  •* 
ceed  to  judgment ;  but  if  the  defendant,  were  acquitted,  they  did  by 
the  fame  jury  inquire,  1.  Of  the  damages.  2.  Of  the  fufficiency  of 
the  plaintiff.  3.  Of  the  abetters  ;  and  this  inqued  being  returned 
into  the  king's  bench,  there  judgment  and  execution  were  made» 
quod  vide  8  H,  5.  6.  Coron.  463.  yea  and  by  Fairfax^  22  E.  4.  19. 
If  the  plaintiff  were  nonfuit  at  the  niJi  prius^  the  juftices  of  ntfi 
prius  (hould  only  record  it,  and  remit  the  record  into  the  king's 
be.-^ch,  and  not  arraign  the  prifoner  at  the  king*s  fuit. 

But  the  later  pradtice  and  authority  is  otherwife,  viz.  Thdt  they' 
may  not  only  inquire  of  the  abetters,  but  alfo  give  judgment  againft 
tli^m ;  and,  if  the  plaintiff  be  nonfuit,  may  arraign  the  prifoner  at 
the  Uilg's  fuit,  and  give  judgment  and  make  execution.  Dy,  120. 
m.  Rea^t^  cafe.  And  fo  if  he  be  co\ivi6i  of  manflaughter  upon  aA 
appeal,  the  jtrilices  of  nijt  prius  allow  his  clergy,  4  Co.  Rep,  43.  6>  Bi^ 

(*)  tif,  30.    See  t  C>.  tt^it,  414. 
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•  ■ 

titA^s  cafe ;  and  this  it  feems  is  warranted  by  the  confl:ru£lion  of  the 
ftatute  of  14  //.  6.  cap.  1.  for  the  (latute  of  fFefim.  2.  cap.  12.  fbj  ex- 
tends not  to  this  cafe,  efpecially  of  arraigning  the  prifoner  upon  a 
nonfuit. 

2.  As  to  an  indt£lment  of  felony  or  treafon  removed  out  of  thecouniy 
by  certiorari t  and  the  party  pleadings  the  record  is  fent  down  by 
niji prius  to  be  tried,  the  judges  of  niji  prius  may  upon  that  record 
proceed  to  trial,  and  judgment,  and  execution,  as  if  they  were  juf- 
ticcs  of  gaol-delivery  by  virtue  oftheflatute   of  14  iif.  6.  capri. 

But  if  there  were  any  queftion  upon  tliat  ftatute,  yet  the  ftuute  of 
6  H,  8.  cap.  6.  which  extends  to  all  juftices  and  commiffioners  as 
well  as  thofe  of  gaol-delivory  and  of  the  peace,  enables  the  court  of 
king's  bench  to  fend  to  them  the  very  record  itfelf,  and  by  fpecial  writ 
or  mandate  to  command  them  to  proceed  to  trial  and  judgment  upon 
fuch  ifTue  joined;  as  they  may  command  the  juftices,  before  whom 
the  indiSment  was  taken,  to  proceed  to  hear  and  determine  the  fame 
if  no  fuch  iflue  were  joined. 

4  Blacki.  Com.  cb.  19.  p.  169.    See  Index  to  2  Hawk.  P.  C.  Titles  Aflife.  Nifi  priiu. 

[(hj  1  Co.  Jnftit,  383. 


[42]  CHAP.    VII. 

C0;frfr»/;fj /^  commiffion  of  peace,  and  the  power  thereof^  in  relation 

to  felonies, 

AT  common  law  there  were  confervators  of  die  peace  affigned 
by  the  king  by  commiffion. 
But  the  firft  eftabliibment  of  juftices  of  the  peace  was  by  the  ftatute 
of  1  £.3.  cap.  16.  Good  and  law/id  nunjhall  be  ajfigned  in  evety 
county  to  keep  the  peace. 

And  by  the  ftatute  of  IS  £•  3.  cap.  2.  Two  or  three  of  the  bejl 
reputation  in  the  counties^  with  other  wife  and  learned  in  the  law^  fimtt. 
be  oj/igned  by  the  king' s  commijjion  to  hear  and  determine  felonies  and 
trefpajfes  done  againji  the  peace  in  the  feme  counties^  and  infli^  puniji* 
mint  reafonably  according  to  law  and  reafon\  and  the  manner  of  the 
deed ;  and  this  ftatute  diredted  their  power  of  hearing  and  determining 
as  tvell  as  keeping  tlie  peacp» 

In 
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In  ptirfuance  of  thefe  flatutes,  and  of  other  ftatutes  (a)  relative  to 
juftices  of  peace,  they  have  a  comtpiifioQ  of  the  peace  under  the 
great  feal  diredled  to  them. 

And  this  commifEon  confided  antiently  of  three  claufes  of  A[pg* 
navimuSf  and  now  of  tv^o. 

The  firft  is,  Affignavimus  vos  conjun^im  tsf  dtvljim  fef  qu^mlibei 
veftrum  ad  pacem  noftram  in  cdhC  Cant'  confervandam^  l^c.  And  this 
makes  every  of  them  confervators  and  juftices  of  the  peace  for  thoCc 
aAs  that  are  performable  by  one  juftice. 

The  fecond  is,  AJJignavlmm  vos  (sf  quojlibet  duos  vel  plures  vej^ 
trim^  quorum  aliquem  veflr&m  A.  B.  C.  i^c.  uftum  ejje  volumu^%  ^ujf* 
iJciarm  nojlros  ad  inquirendum  per  facramentum  proborum  isf  legalium 
hominum  de  comitatu  pradiRo^  per  quos.  ret  Veritas  melius  fciri  j.  -i 
foterity  de  omnibus  (^  omnimodtsfelouHs,  veneficiis,  incgtitaiU  •-  ^'^  ^^ 
Mibusy  arte  magica^  fortilegiisy  trqnfgrcjjionihus^  forejlallariis^  regrala^ 
riiSf  ingroj/ariisy  extortionibus  quibujcunque :  Ac  de  omnibus  &  'JsnguHi 
aiiis  malefaflis  l^  offenJiSy  de  quibus  jufticiarii  pads  nojfr'te  legitime  in- 
quirere  pojjunt  aut  debenty  per  quofcunque  t^^ qualitercunque  \n  comitatu 
ftadiBo  fa^h  Isf  perpetratisy  vel  qua  in  poficrum  ibidem  fieri  coH^ 
tigerit ;  and  then  goes  to  fome  particular' offenfes,  arid  to  irtfpeft  in- 
dictments taken  before  them  or  before  former  juftices  6^  the  peace, 
and  to  make  procefs  againft  pcrfons  incJicSecl,'  quoufquc  copiantury  red» 
dant  Jcy  vel  utlagentur :  Ac  omnia  ii  Jingula  felonias  l^cl  fa^  catcrd 
pramiffa  Jecundim  legem  iff  confuetudinetn  regni  nojlri  AnglisE  audien^ 
dum  Isf  terminanduniy  and  to  do  executiori  thereupon. 

A  provifo  if  a  cafe  of  difficulty  arife,  then  to  fefplte  judgment  till 
t'le  juftices  of  affife  come  into  the  county,  ^c. 

So  that  the  commiflion  gives  a  perfonal  power  to  every  juftice 
of  peace  by  the  firft  daufe ;  but  by  the  fecond  gives  to  them,  or  two 
of  them,  whereof  one  of  the  j«or«;/// power  to  hear  and  determuie 

lelonics,  (rff. 

But  befides  thefe  powers  fpccjally  given  them  by  their  commiffion', 
and  the  general  adls  of  parliament  touching  ji.ftices  of  peace,  there 
are  divers  tibfequent  ftatuies,  that  give  them  powers,  fometimcs  to 
one  jufticc,  fometimcs  to  two,  fometimes  in  their  feffions,  fometimcs 
out  of  iheir  feffions,  which  it  were  too,  long  here  to  recite  j  I  ihall 
only   apply  myfelf  to  that  power,  tKjt  they  have  by  their  com- 

(a)   34  J.  3-  cdft  I.    a  if.  5.  ca^«  t* 
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miilion  or  otherwife,  in  relation  to  treafons,  felonies,  and  capital 
offenfes. 

I.  And  in  the  firil  place!  touching  the  fecond  JJJignavimus^  where- 
by they  have  power  to  hear  and  determine. 

Without  this  claufe  they  have  no  power  to  hear  and  determine  fe- 
lonies or  other  matters,  for  the  bare  making  of  them  juftices  of  peace 
without  this  claufe  doth  not  give  them  power  to  hear  and  determine 
indifbnents:  vide  Stamf.  P.  C.  Lib,  IL  cap.  5.  y.  58.  a.  And 
cheiefore  in  all  returns  of  making  up  of  records  before  juftices  oiF 
peace  touching  indidlments  or  conviflions,  they  mud  be  mentiond  to 
-  ^  be  juftices  of  peace,  nee  non  ad  dlverfa  felomas^  tranfgrejjiones^ 
■-  ^^  J  4«f  alia  maUfa£ia  in  eodem  comitatu  perfetrata  audiendum  is 
termnandum  affignat\ 

\  Yet  this  <?iaufe  doth  not  make  them  juftices  of  oyer  and  terminer^ 
for  tAat  is  a  diftinfl  commiffion  of  another  nature,  as  hath  been 
/hewn ;  and  therefore  thofe  a£ls  of  parliament,  that  create  new  of- 
fenfes  and  limit  them  to  be  heard  and  determind  before  juftices  of  oyer 
^nd  terminer  only,  give  not  thereby  power  to  the  juftices  of  peace 
ifi  fuch  cafes,  unlefs  alfo  named  in  the  ad  of  parliament. 

As  the  ft^tuie  of  5  Eiiz.  cap.  14.  of  forgery,  3  H.  1.  cap.  13i 
confpiring  tlie  king's  death,  33  If.  8.  cap.  12.  murder  in  the  king's 
palace,  8  H.  6.  cap.  I2»  embezzeling  records,  33  H.  6.  cap.  1.  em- 
^zzeling  mafter's  goods,  2  &  3  £.  6.  cap.  24.  ftroke  in  one  county 
and  death  in  another,  acceflary  in  one  county  to  a  felony  in  another; 
for  thefe  ftatutes  limit  the  punifhment  of  thefe  oftenfes  to  fpeciat 
judges  appointed  by  the  a6ls  themfelves,  or  to  juftices  of  oyer  an<t 
terminer,  under  which  appellation  generally,  in  ftatutes,  juftices  of 
peace  cpoie  not.  9  Co.  kep.  118.  b.  Co.  P.  C.  cap.  41.  ^.  103. 
jDalt.  cap.  20.  fbj. 

As  Couching  high  treafon  it  is  not  mentiond  in  their  commiffion, 
and  they  have  no  power  to  hear  and  determine  it  by  the  general 
words  of  their  commiflion. 

But  a  juftice  of  peace  upon  complaint  of  a  treafon,  may  examine 
^nd  commit  the  offender  to  prifon,  and  take  informations  touching 
it,  for  it  is  a  breach  of  the  peace,  and  in  order  to  the  confcrvation 
^hereof,  he  may  commit  the  ofiender  to  gaol,  in  order  to  fiuther 
proceeding  i^nft  him  by  juftices  of  oyer  and  terminer  or  gaol-de- 
livery. 

fij  Iftw  Edit.  tap.  40.  p%  io8. 
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But  by  forpe  a&s  of  parliament  juftlces  of  peace  may  take  indii^« 
tnents  of  particular  treafons,  but  thofe  prefenttments  they  muft  certify 
into  the  king's  bench  or  gaol-clclivery^  as  the  cafe  Qiall  require,  as 
upon  the-  ftatute  of  5  Eliz,  cap.  1.  for  maintaining  die  authority  of  the 
(cc  of  JRome^  13  Eliz.  cap,  2.  for  bringing  in  bulls  for  abfolution* 
jtgftus  Dei^  i^c.  23  Eliz.  cap.  1.  for  withdrawing  and  reconciling,  or 
being  withdrawn  frpm  die  king's  alligeance. 

By  the  fi^tute  of  3  fl.  5.  cap.  1.  as  to  treafon  for  clip-  p  - 
ping,  bfc.  pQw^r  was  given  to  the  juftices  of  peacq  to  inquire  *•  ^5  J 
and  make  procefs  thereupon,  and  antiently  that  claufe  was  put  into 
(heir  comn^iflion,  )>ut  now  omitted ;  for  by  the  ftatute  of  1  Afar, 
cap.  1.  the  adl^of  3  H.  5.  cap.  6.  is  repealed,  and  confequendy  the 
ad  ofzH.b^cap.1.  that  gav^  power  to  juftices  of  peace  to  inquire 
touching  i^ 

By  the  ilatute  of  26  H.  S.  cap,*  6.  power  is  given  to  juftlces  of 
pieace  to  ^hc  adjacent  counties  to  hear  and  determine  counterfeiting 
aod  clipping  of  coin,  and  murders  and  other  felonies  \nJf^aks\  but 
tbi«  alfo  af  to  treafons  is  repeald  by  the  ftatute  oi  \  iJ  2  P.  H  J^* 
cap,  10. 

As  touching  felonies. 

It  is  tru<5,  that  by  the  antieot  ftatute  of  6  £•  1.  cap.  9.  and  4 
E.  3-  cap.  2.  ipurders  ^d  manflaughters  were  to  ftay  till  the  gaol* 
delivery. 

But  by  the  ftatutes  of  IS  ^.  3.  cap.  2,  34  E.  3.  cap.  I.  11  H.  2. 
cap.  \0.  tho  they  do  only  mention  felonies,  and  do  not  exprefly  mea- 
tion  mtirdcrs  and  n^anilaughters,  and  although  the  coroiniflion  of  Hxp 
peace  mentions  not  murders  by  exprefs  name  but  only  felonies  genj^ 
rally,  yet  by  thefe  general  words  in  the&  ftatutes,  and  this  com* 
miffion,  they  Ha^ve  power  to  hear  and  (jetermirfe  murders  or  9)a^ 
flaughters,  and  thys  it  has  been  refolved  9  E.  6.  py.  69.  a.  Pref,  to 
\0  Cq.  Rep.  againit  the  opinion  of  Fitzhcrbert  in  his  Jufticie  ^f  Peacg, 
and  9  H,  4.  24.   Coron.  457. 

For  till  ^e  ftatute  of  13  R.  2.  cap.  I.  a  general  panlon  pf  fl|  fe- 
lonies bad  pardoned  murder ;  and  tho  that  ftatute  require  tl^e  wor^ 
murder  to  be  e^prefled,  yet  that  js  with  relation  only  to  parcjons,  and 
not  to  reftrain  the  extent  of  the  word  felonies  in  a  commiiGan. 
^  And  th$re(pfs  I  kfiovv  not  wl^at  my  lord  Coke  means  iu  bis  com* 
meat  upon  the  ftatute  of  Glouc^.  cap.  9.  2jsfftit.  ^.  316.  where  ^e 
iaith,  thatjuftices  of  peace  cannot  take  an  indiilmetu  of  the  killing  of  a 

D4  ^'  man 
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man  fc  defendendo,  becaufe  not  within  their  cemnuJJioH^  but  jufliees  •/ 
gaol-delivery  may ;  for  tf  jufiices  of  peace  have  a  power  to  hear  and 
determine  murder  or  manflaughter,  it  feeros  diey  may  take  an  indidl* 
P    ^  -,  ment  of  y^  dejendendo^  for  the  coroner  may  take  an  indict* 
*"  ^     -*  mem  otfe  defendendo.  3  E.  3.  Coron.  286.  Co,  Entries  354. 
a.  Crompt.  yufiia  28.  a.  'HolnWt  cafe,  and  fo  may  jaftices  of  peace 
againft  the  opinion  of  Stamford^  f.  1 5.  b.     But  tho  the  jiiftices  have 
this  power,  yet  they  do  not  ordinarily  proceed  te  the  hearing  and  de- 
termining of  murder  or  manflaughccr,  and  rflrely  of  other  ofienfes 
without  clergy^  and  the  reafons  are, 

1 .  The  monition  and  claufe  in  their  commiffion  in  cafes  of  difficulty 
to  expefl  the  prefence  of  the  jufiices  of  afftfe. 

2.  The  direaion  of  the  ftanitc  of  I  ^  2  P.  tst  M.  cap.  13.  which 
direds  jufiices  of  peace  m  cafe  of  manilaughter  and  othe&  felonies  to 
take  the  examination  of  the  prifoner  and  the  information  of  the  h&f 
and  put  the  fame  in  writing ;  and  then  to  bail  the  prifoner,  if  there 
be  caufe,  and  to  certify  the  fame  with  the  bail  at  the  next  gaol-^e- 
iivery ;  and  therefore  in  cafes  of  great  moment  they  bind  over  the 
profecutorSft  and  bail  the  party,  if  bailable,  to  the  next  gaol-delivery ; 
but  in  fmaller  matters,  as  petit  larciny  and  fome  cafes  within  clergy, 
they  bind  over  to  the  feffions,  vtde  Dalt.  cap.  20.  fc) ;  but  this  is  but 
in  point  of  difcretion  and  convenience,  not  becaufe  they  have  not  jurif- 
d)(flion  of  the  crime. 

By  force  of  this  commiffion  Jihey  may  take  an  inquifition  touching 
felo  di  fe^  if  not  inquired  before  by  the  coroners ;  and  tho  the  coro- 
ner's inquifition  is  to  htfuper  vifum  corporis^  this  needs  not,  but  it  is 
traverfable.   Co.  P.C.  p,55. 

They  may  proceed  upon  an  indidment  taken  before  former  juf- 
tices  of  the  peace  in  the  county  by  the  ftatute  of  1 1  if,  6.  cap,  6« 
and  I  E,  6.  cap,  7.  'but  cannot  proceed  upon  an  indi&ment  taken 
before  commiffioners  of  oyer  and  tettmner  or  gaol-delivery.  Lamb. 
Juflic.  p.bbX. 

But  if  an  indidment  be  taken  before  the  (heriflF  in  his  Turn  by  the 
ftatute  of  1  E.  4.  cap.  2.  tbofe  indiAments  are  to  be  delivered  to  the 
jufiices  of  peace  at  their  next  feffion,  and  they  may  proceed  upo^ 
thofe  prefentments. 

Tho  they  have  power  to  hear  and  determine  felonies,  yet,  1.  They 
cannot  deliver  a  perfon  by  proclamation,  (as  juftices  c^  gaol-deliverjr 

(ej  New  fdit.  p.  107, 

mayj 


HISTORIA  PLACITORUM  CORONiE.      47 

may,)  till  an  bquificion  taken ;  but  if  an  inquifition  be  taken  and 
an  ignoramus  founds  they  may  deliver  hiniy  as  it  feemeth,  Crompt.  de 
Pacej  f,  9.  t.     2.  They  cannot  affign  a  coroner  to  an  approver. 

Tho  this  be  not  a  coinmiffion  of  oyer  and  terminer^  yet  by  tht 
opinion  B.  Commiffton  8.  a*  commiffion  of  oyer  and  terminer  in  the 
county  determines  the  fecond  Afftgnavimus  of  the  commiflion  of  the 
peace  ad  audiendum  (^  termlnandum ;  quod  qu/ere, 

A  general  commiflion  of  the  peace  in  a  county,  in  two  cafes,  doth 
not  detormine  the  power  of  former  juftices  of  peace.  1 .  Where  they 
are  juftices  by  charter,  fuch  as  are  in  London^  Norwich^  fife,  for  thefe 
are  perpetual  and  not  amoveable.  2.  Juftices  in  a  particular  city  or 
corporation,  parcel  of  a  county,  by  commiffion  are  not  fuperfeded 
by  a  new  commiffion  granted  for  the  whole  county  by  the  ftatute  of 
2VzP.li M.cap.l^.     Fide /latuti  II  H.e.  cap.  6. 

If  the  king  by  charter  gram  to  a- corporation,  that  the  mayor  and 
recorder  (hall  be  juftices  of  peace  within  the  city,  whereby  they  are 
jolHces  in  perpetuity  by  charter,  yet  if  there  be  no  words  of  exdu* 
lion,  the  juftices  of  peace  of  die  county  have  a  concurrent  jurifdidioa 
with  the  juftices  by  charter,  and  fo  it  is,  if  they  be  juftices  by  com- 
miffion in  the  town  or  city :  Or  the  king,  notwithftanding  that  char- 
ter, may  grant  a  commiffion  of  the  peace  fpecially  in  that  city  or 
county,  and  they  w31  have  a  concurrent  jurifdiAion  with  the  juftices 
by  charter. 

But  if  diis  ftanchife  of  being  juftices  be  granted,  ita  quidju/Hclarii 
^oflBtfitfibT^ifoii  iff/rMmVltfn^  then,  tho  a  fubfequentcommiffion  be  granted 
in  the  county  at  large,  it  feems  they  have  no  juriidiftion  in  this  corpo- 
ration or  town.  20  H.  7,  8.  Caje  de  Abhlh  di  St.  Albans ;  qnare  ta* 
men^  wh^er  the  indidment  or  feffion  in  the  fcanchife  be  void  or 
only  a  contempt  in  the  juftices :  This  was  heretofore  moved  between 
the  juftices  of  the  peace  of  Surrey  and  the  borough  of  SeutAwark^  but 
never  refolved ;  but  fome  thought  it  to  beQike  the  cafe  of  the  baili- 
wick of  a  liberty  and  retoma  brevium  granted,  ita  quod  viceeomes  non 
intret^  if  the  ftieriff  executes  a  writ  within  the  liberty,  the  -  - 
execution  is  good,  but  die  ftieriff  puniftiable  for  infringing  ^  ^  A 
the  franchiie. 

By  the  ftatute  of  4  E.  3.  cap.  2.  the  juftices  of  the  peace  ought  to 
deliver  all  their  prefentments  to  the  next  feffion  of  gael«delivery,  where 
they  ftuH  be  finally  heard  and  determined. 

It 
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|t  h  Jrnc  fiiff  ju^ic^  Pf  ppacp  nj^y  Co  deliver  tb^m  oyer,  ayid  if 
^y  deliver  ^ben^  fo  f^ver,  the  j^fttces  of  gaol-d^Uv^ry  (nay  proceed 
to  detenxiioe  them,  a^  w^U  as  yppo  the  coronef's  ioqueft.  pamcly  if 
tl^e  i^Bkt^cT  bf:  ID  gap)»  but  uthf;r^yif<;  not- 

Bpt  tbis  delivery  Qve^  pf  |b^  prefcoitmc^nts  at  the  f^cfa  h  neidier 
llfiia)  npf  neceflary  ^t  this  day,  for  that  ftatute  was  ipade  when  tb^ 
juftices  of  peace  ha4  only  pow^r  to  inquire  and  not  to  detennipe. 

.  But  by  tbe  (l^tute  of  18  J$«  3«  c(^*  ?•  tb^ir  comniiifions  wbef^  to 
lieaf  apd  d^erpine*  and  f^  were  ^11  tbf;  comifiians  of  the  pC9ce  mmig; 
^^fx  ihs^t  ftati}tp,  fq  tha(  alter  that  ftatute  they  nugbt,  if  they  piea&d. 
determine  (he  prpfipntmcnts  ta^en  before  therofelyes. 

Tbp  coipmii&pners  of  9^  and  t^rmiffer  may  indi£k  an4  try  at  iba 
i^ipe  fefiion»  yet  (as  before)  it  bath  been  niled  otberwiie  in  cafe  of 
juftices  of  peace*  imlefr  by  ponfent.  But  certainly  conftant  ufage  and 
learned  opinion  mui}:  gire  tbatexpofition  upon  diofeiefolutions,  dbat  it 
SDii^  extend  only  tp  popular  a&ions  or  indi<Sbnents  for  mifderoeanors, 
m4  not  in  cafes  of  felony*  for  here  they  may  and  do  proceed  Je  dU 
iudiim  and  at  the  iame  feffions*  and  fo  mudi  is  intimated  in  Bwnp^ 
Jiedh  cafe,  H.  1 1  Car.  1.  (i)  fitpra^  cap.  4.  p.  29*  and  Co^e  4  Injiit. 
cap.  28.  p.  164.  expcefly  f^ith  it  is  commpn  experience^  and  reafoa 
4^ks  for  ity  as  well  as  in  thp  cafe  of  the  commifiion  of  ejcr  and  ter^ 
minfft  the  feffion  being  m  the  fame  county*  and  with  a  public  fum^ 
mons  preceding  every  general  feffions. 

The  ordinary  courfe  of  proceeding  is  in  their  feffions,  idliich  are  of 
tw«  kinds,  vi%.  private  feffions,  or  public.  Tonching  the  fonner  I 
jSiall  fay  nothing,  for  it  is  ordinarily  for  the  diip^tcfa  of  pomory  ha&h 
nefs,  pr  ^boiit  ^lehoufes,  poor,  lie. 
|-  n  The  public  feffions  are  of  two  kmds,  wz.  the  general 
\^'Z  qp^rter-feffioDSy  and  general  feffions  that  are  not  quaner- 
feffipns ;  both  are  pr  ibould  be  fummoned  by  a  precept  in  the  king's 
-Oatoe ;  qu^d  vidf  Crompi.  Jujhce  232.  a.  or  of  the  Jtiftices.  Lamb. 
Lib.  IV.  r^.  %. 

As  to  the  jurifdiAion  in  genend  both  agree,  that  in  either  of  thefe 
general  feffions  of  the  peace  they  may  proceed  touching  thofe  mat- 
ters that  are  within  their  commiffion,  as  to  take  indidbnentSs  try 
felons,  iic. 

But  ^y  particplar  a^  of  parliament  fome  things  are  limited  to  the 
quarter-feffions,  and  cannot  be  proceeded  in  at  other  general  feffions, 

(dj  Cr§,  Csr.  438*  448. 
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as  5  faf  6  £.  6.  cap.  1 4.  for  ingrofling,  1  H.  1.  caf.  7.  hontiogf 
2f^  S  P.  (^  Af.  cap.  8.  highways,  5  Eliz,  cap.  9.  perjury,  5  Eliz. 
cap.  \  2.  liceufing  badgers,  7  £.  6.  cap.  5.  wines,  and  divers  pthers, 
ck  quihis  vide  Lamb.  Lib.  IV.  cap.  19. 

Thefe  quarter-feffions  were  by  feveral  ads  of  parliament  appointed 
to  be  held  at  feveral  tiines,  \j  25  E.  3.  cap.  8.  at  the  jt^nunciationf 
St.  Margaret^  St.  AfichaeU  and  St.  Nicholas. 

By  36  E.  3.  cap.  12.  within  the  utas  of  Epiphanf^  within  the 
week  of  Lent^  between  Pemccoft  and  Midfumnur^  yritbin  eight  days 
of  Si.  Michael. 

By  12  ^.  2.  rap.  10.  the  feffiops  are  fet  at  liberty,  vi%.  to  be  hek} 
every  quarter  of  the  year  at  kaft ;  only  Middle/ex  is  excepted  by 
14  H.  6.  cap.  4. 

By  the  ftatute  of  2  fT.  5.  cap.  4.  in  the  firft  week  after  St.  JifH- 
chaeU  Epiphany <,  claufe  of  Eajier^  and  .tranflation  of  St.  Thomas  the 
martyr. 

By  the  ftatute  of  33  H.  8.  cap.  10.  the  Tutfdaj  after  Eaflcr  week 
is  expounded  (o  be  in  the  week  after  CJaufum  Pafcha^  for  the  fef* 
lions  to  be  held  ;  yet  Clmjum  Pafchte  or  Lgw^Sunday  is  the  firft  day 
of  that  week. 

The  ftri^  regular  expofition  of  the  ftatute  of  2  H.  5.  for  the  week 
after  Michaehnas^  t^c.  is,  that  if  Michaelmas  fall  upon  the  Sufidaji 
or  Monday^  the  quarter-feflions  in  ftridbiefs  (hould  be  held  in  the  en* 
fuine  week,  and  not  the  fame  week. 

Yet  it  is  very  plain,  that  the  quarter-feffions  are  varioully  -        ^ 
heU  in  feveral  coynties,  fome  at  one  day«  foipe  at  another,  L  ^    -< 
yet  it  hath  been  ruled,  that  thefe  are  each  of  them  good  quarter- 
icffions  >vithin  the  feveral  ads  diat  relate  to  quarter-feffions ;  for  thefe 
ads,  efpecially  that  pf  2  ^.  5.  is  pply  diredive  and  in  the  affirmative^ 
^nd  therefore,  tho  the  feffions  are  held  at  another  day  accordins:  to 

»  V-,.  ,>.y  9 

the  general  dire£tio|i  of  the  ftatute  of  12  ^.  2<  yet  they  are  quarter- 
feffions. 

N^y  in  Middkfexf  where  by  die  ftatute  of  1 4  IT.  6*  there  ^re 
regtdarly  but  two  feffions,  yet  tl)ey  may  hold  quarter-feffions  (as  in- 
deed they  do,)  in  that  county :  tho  thefe  feffions  are  not  precifely  held 
^t  the  times  prefixed  hy  %ij.^.  y^t  diey  are  quarter-feffions  if  held 
giwterly ;  and  fp  it  ^^s  agree4  by  t|ic  juf^ices  upon  a  l^tc  ad  (e) 
Ais  fisffion  of  parliament  for  the  taking  anil  fubfcribing  the  oaths  of 
fuprcmacy. 

(t)  8  5  Car,  ft.  €tf.  »• 
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II.  I  fliall  now  proceed  to  fomc  few  obfervations  touching  the 
power  of  particular  juflicea  of  peace  by. virtue  of  their  firft  AJfigna^ 
vimus  in  the  commiffion,  which  makes  every  particular  ju.lice  a  juf- 
tice  of  peace,  and  gives  him  power  to  conferve  the  peace. . 

Concerning  their  power  to  bail  or  commit  perfons  brought  before 
tliem  for  felcmy  viJt  infra  in  capite  dc  bail  &  mainprife  (f)y  li  noia 
Jlatute.  34  £.  3.  cap.  1.  1st  alia  Jlatuta. 

They  are  to  execute  their  authority  as  juftices  of  peace  within  the 
county  wherein  they  are  juftices. 

If  a  juftice  of  peace  lives  or  be  out  of  the  county,  wherein  he  is 
jufiice,  he  cannot  by  his  warrant  fetch  a  perfon  out  of  the  county, 
where  he  Is  juftice,  to  come  before  him  in  the  county,  where  he  is  ; 
13  £.  4.  8.  b.  Plowd.  Com.  37.  a.  Plants  cafe. 

He  cannot  do  a  judicial  a£l  out  of  the  county  wherein  he  is  a  juftice 
of  peace,  as  take  recognizance^,  take  examinations,  commit  offenders^ 
&c.  but  he  may  do  a  minifteriai  a6l,  as  to  examine  a  party  robbed, 
-  -  whether  he  knows  the  felons  according  to  the  ftatute  of 
■-  5^  J  2lEliz.  cap.  13.  Jf-e.  Qzr.  i.  B.  R.  Helier's  cafe,  Croie^ 
p.  21 L,  212.  yet  quaere  of  recognizances  and  examinations,  for  they 
are  rAs  of  voluntary  jurifdiSlon,  and  therefore  it  feems  may  be  done 
out  of  the  county,  as  well  as  a  biihop  may  grant  adrhiniftration,  in- 
fiitution,  or  orders  out  of  his  diocefe :  But  indeed  imprifoning  of  a 
peribn  for  not  giving  recognizance,  or  committing  a  perfon  for  a 
crime,  are  z&s  of  compulfory  jurifdiAion,  and  may  not  be  exercifeJ 
out  of  his^  county  fgj. 

Yet  fuppofe  a  man  be  a  juftice  of  peace  in  London  and  in  Middk^ 
fexy  as  the  recorder  is,  whether  he  may  not  commit  a  perfon  in  A^d^ 
dlcfex  brought  out  of  London  or  h  converfi^  it  feems  it  hath  been  al- 
ways pra£lifed,  for  he  is  in  commiffion  in  both  places. 

If  A.  commits  a  felony  in  the  county  of  B.  where  he  lives,  and 
^ocs  into  the  county  of  C.  and  is  there  taken,  a  juftice  of  the  peace 


CI 


(J)  cap.ii*  . 

(gj  By  9  Gt9.  I.  cap.  7.  ^  3.  "  If  a 
juftice  happens  to  dwell  in  any  city  or 
*'  other  prccin£l,  that  is  a  county  of  itfcif, 
**  lituate  within  the  county  at  large,  for 
'*  which  he  lhall  be  appointed  a  juftice, 
**  tho  not  within  the  faid  county,  he  may 
**  grant  warrants,  lake  examinations,  and 
«  mAke  orders  for  any  maiters,  which 
*'  any  one  juftice  may  a£l  in  at  his  dwclU 
**  hqufc,  tho  out  of  the  county  whereof 
**  be  u  appoinud  9.  juftice,  apd  m  fome 


"  city  or  precinft  adjoinmg,  that  is 
<(  a  countv  of  itCelf ;  provid^,  that  no 
"  power  IS  thereby  given  to  the  jiil^icca 
*<  for  the  couoty  at  large  to  hold  :hetr 
"  feflions  in  cities  or  towns,  that  are 
**  counties  of  themfelves,  nor  to  juftices, 
**  iheri£fs,  conftables,  or  other  peage»o£« 
'*  cers  of  the  county  at  larga  to  hSt  or 
**  iotermeddle  in  any  matters  arifingwith* 
<*  in  fuch  cities |Or  towns,  otherwiie  thaa 
*<  u  if  the  (aid  aft  had  neva  been  node.** 


of 
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of  die  county- of  C  may  take  his  exainination  and  informations  ia 
the  county  of  C.  tho  the  felony  were  comiriitted  in  the  county  of  J?, 
yet  qu4tre^  whether  upon  his  arraignment  in  the  county  of  J8.  thofc 
examinations  can  be  given  in  evidence ;  I  have  not  allowd  them,  be- 
caufe  tho  he  may  commit  and  examine,  and  give  an  oath  to  the  in« 
formers,  yea  and  bind  them  over  to  give  evidence  or  commit  them» 
yet  thai  is  but  for  neceffity  of  prefervlng  the  peace,  for  he  hath  leally 
DO  jurifdi£Uon  in  the  cafe. 

And  note^  the  cuftom  of  London  enables  the  juftices  of  gaol-deli* 
very  to  fit  at  Uewgatt^  which  is  in  London^  both  for  Afiddlefcx  and 
London^  but  the  juftices  of  the  peace  for  Middle/ex  ^  only  in  J/irf- 
dleftx^  and  die  jnftices  of  the  peace  for  London  in  London, 

By  die  ftatute  of  1  £sf  2  PL  W  Mar.  cap.  1 3.  they  ought  . 
to  take  the  examinations  of  felons  (without  oath,}  and  rhe  I-  ^    ^ 
informations  of  accufers  or  witnefles  (upon  oath,)  and  return  them 
to  the  juftices  of  gaol-delivery. 

And  thefe  examinations  may  be  read  as  evidence  againft  the  pri- 
foner,  and  fo  may  the  informations  of  witnefles  taken  upon  oath,  if 
they  are  dead  or  not  able  to  travel,  for  they  are  judges  of  record,  and 
the  ftatute  enables  and  requires  them  to  take  thefe  examinations  s  but 
then  oath  is  to  be  made  in  court  by  the  juflice  or  his  clerk,  that  thefe 
examinations  and  informadons  were  truly  taken. 

If  A.  brings  B.  before  a  juftice  of  peace  for  fufpicion  of  felony,  if 
he  can  teftify  materially  agamft  him,  he  may  bind  him  over  to  pro« 
fecute  \  and,  if  he  refufes,  the  juftice  may  commit  him. 

The  juftices  of  the  peace  have  jurifdi£lion  of  felonies  arifing  with- 
in die  verge.    4  Co.  Rep.  46.  a.  fVigg^s  cafe. 

The  juftices  of  the  peace  in  their  fefiions  may  proceed  to  oudawry 
in  cafes  of  indi£tment  found  before  them,  and  that  by  the  common 
law ;  and  in  cafes  of  popular  a£Uons  may  proceed  to  outlawry  by  the 
ftatute  of  21  Jac.  cap.  4. 

But  they  cannot  iftue  a  capias  utlegatum^  but  muft  return  the  re- 
cord of  the  outlawry  into  the  king's  bench,  and  there  proceis  of  ca^ 
pias  utUgatum  fball  iflue.    Dalt.  p.  406.  (hj. 

Ste  Bora,  Tit*  Jafticet  of  Peace,    i  Blackf.  Com.  cb.  9.  p.  311,  &c«  and  Indtx  tm 

%  Utwk.  P.  C.  Tit.  Peace. 

(h)  ifm  Ut.  p.  67a. 

CHAP. 
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CHAP.    VIII. 

Cofuemittg  tie  coroner  and  his  court,  and  his  aiuhority  tnpUas  of  the 


crown. 


CORdNERS  afe  of  three  kinds,  viz.     1.  Virtute  ojicii.     2.  Fir^ 
tuti  eartit Jive  commijfionis.     3.  Virtute  ete^ioniSf  as  the  coro- 
ners of  counties. 

!•  The  coroner  viriute  officii  is  tfie  chief  juftice  of  the  king's  bench, 
who  by  virtue  bf  his  oflSce  is  the  chief  coroner  of  England,  4  Co.  Rep, 
57.  h.  in  cafe  de  comminaltie  de  Sadlers^  and  therefore  it  is  there  faid, 
•*  That  in  the  time  of  H.l.  it  was  rcfolvcd,  if  a  man  be  flain  in  opca 
**  rebellion,  the  chief  juftice  upon  the  view  of  his  body  may  make  a 
**  record  thereof  and  fend  it  into  the  king's  benbh>  and  thereupon  the 
"  party  flain  (hall  forfeit  his  landsf  and  goods,"  which  may  be  true  a$ 
to  goods,  but  not  as  to  lands,  becaufe  none  can  be  attainted  after  his 
death  but  by  zB.  of  parliament. 

But  of  this  hereafter.  ' 

II.  Coroners  by  charter  or  commiflioh  or  privilege :  And  thefe  or- 
^narily  were  made  by  grant  or  coihmi^on  withoiit  eledion;  fuch 
are  the  cotoners  of  pafricular  lords  of  libenies  and  franehifes,  who  by 
charter  have  power  to  create  their  own  coroners,  or  to  be  coroners 
dieitifelves :  Thus  the  mayor  of  London  is  by  charter  cordner  6f  Lon* 
donf  the  bifliop  of  Ely  hath  power  to  make;  coroners  in  the  iile  of  J?^ 
by  the  charter  of  H.  1,  ^ueen  Catharine  had  the  hundred  of  Colridge 
granted  to  her  by  the  king  35  tf.  S.  with  powet  to  nominate  coroners. 
9  Co,  Rep.  29.  t.  Jmeredith*s  cafe. 

*  And  therefore  by  the  flatute  of  28  £.  3.  cap.  6.  where  the  power  of 

•    eleAing  coroners  is  confirmed  to  the  counties,  yet  there  is  a  faring  to 

the  king  and  other  lords,  which  ought  to  make  fuch  coroners,  their 

|.        .|  feignories  and  franehifes,  fo  that  th6  king  may  grant  coroners 

I  5^  J  ^ithhi  certain  precinSs;  and  lords  of  franehifes,  that  have 

power  to  nominate  coroners  by  diatter,  fnay  ftOi  do  it  wi^ont 

dedion. 

There  have  been  two  great  precififis;  (bit  by  the  king's  grants  have 
power  of  granting  or  having  coroners,  namely,  the  jurifdi^on  of  the 
admiralty,  and  the  verge. 

As 
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As  toQchtrig  die  fonirer  I  havfe  not  ften  the  pvit,  inst  I  have  heari 
the  tond  admiral  is  dither  made  coroner,  or  hath  power  to  make  tfaeia 
withiti  his  jorifdidUon ;  and  of  die  death  of  a  man  or  other  articles 
bi^longing  to  die  coroner  arifiog  upon  the  high  fea,  inqoifitions  have 
been  ufually  taken  by  the  coroners  appointed  by  the  King  or  his  ad« 
miral>  add  here  the  eoroners  of  the  doamy  hkve  no  jurilHidion. 
'  But  of  deaths  of  men  happening  upon  arms  of  the  fea  below  the 
bridges  within  the  bodies  of  counties,  9k  iipoii  TTianui  or  Seifenty  &c* 
in  (hips  there  hovering,  tho  the  coroner  of  the  admiralty  hath  juri£* 
didtion,  yet  it  is  not  eieclofi ve  of  tbe  jurifdidHdn  of  the  coroner  of  the 
county,  who  may  inquire  in  any  great  river  upon  thcile  articles,  where 
a  nian  cftn  iee  frotn  one  fide  to  the  odier,  8  £.  2  Cvron.  399.  Only 
die  in^oifitions  taken  before  the  torbner  of  the  admhal  are  returned 
before  die  eommii&ofners  upon  the  fkatute  U  H.  a.  cap.  15.  The  in* 
quifition  before  the  coroner  of  die  county  is  to  be  fetumanl  before  tbe 
commiffioners  of  gaol-delivery  for  the  comity. 

The  other  great  jurifdtftion  is  die  coroner  of  the  king's  hbufe,  ufii* 
silly  calted  die  coroner  of  the  vefge,  who  it  feems  antiendy  was  ap< 
pointed  by  the  kidg's  letttrs  patent ;  bnt  by  theftatutcf  of  33  H.  8.  cap: 
12.  die  ^ntirig  thereof  Is  fettled  in  ^rpetuity  in  the  Uxd  fteWaHl;  dr 
told  gtcai  tatfter  of  the  king's  honft  for  the  time  beirig. 

Anfiendy  die  coroner  of  die  verge  Had  power  todo  ill  things  within 
die  verge  betohging  to  Ae  office  of  die  coroner,  exduflve  of  the  co^ 
roner  6f  the  county;  but  bee^iife  the  king's  court  warfmdvtfaWe  often* 
by  die  ftatuteof  Artlculi  fuper  cartas^  cap.  3.  (a);  it  is  ordained,  that 
of  the  dcith  of  a  mah  the  coroner  of  the  county  fliidl  join  in  inqui- 
fition  to  be  taken  thereof  with  the  coroneivof  the  king's  houfe;  r  ^  -^ 
and  if  it  happen  it  cannot  be  determined  before  the  fteWard,  ■-  ^  ^  J 
procefs  aiid  proceeding  (hall  be  diereupon  had  at  common  law. 

Bert  yet  in  that  cafe  of  death  within  the  verge,  the  coroner  of  tbe 
county  cannot  take  an  inquifition,  without  the  coroner  of  the  verge; 
and  if  he  dodi,  it  is  void ;  btitt  if  one  pMbn  be  coroner  of  the  county 
and  aUb  of  difc  verged  the  inqtifidon  btfoce  him  is  as  g6od  as  if  the 
offices  had  btib  ift  Ifeveral  p^fibns,  anid  taken  by  bodi^ 

Add  tho  die  conrt  teniovd,  yet  be  may  proceed  upon  that  inqui- 
4kion,  as  coroner  of  the  county.  4  Co.  Rep.  4f5  ist  46  fVigg's  cafe.  ^ 

But  if  d  murder  or  mtfnfiatighter  be  done  within  die  predndis  of  the 
king's  paJkce  limited  by  tbe  ftstute  of  3$  H.  S.  c^p.  12,  then  by  that 

fs)  i  Cti  In/it.  p*  $s^ 

ftamte 
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ftatutetfae  inquUItioa  (hall  be  taken  by  the  coroner  of  the  honiholdt 
without  the  adjoining  or  afiifting  of  any  coroner  of  any  county^  by 
twelve  or  more  of  the  yeomen  officers  of  the  king's  houflioU;  and 
this  is  ena£fced  to  be  as  fufficient,  as  if  taken  alfo  by  the  coroner  of  the 
county,  and  the  method  of  the  return  and  proceeding  upon  thofe  in- 
quiiitions  before  the  lord  fteward  is  therein  declared  and  enafied. 

III.  The  general  coroners  of  counties. 

Thefe  by  the  ftatnte  of  fVefi.  \.  cap.  10.  (h)^  and  28  £.  3.  cap.  6. 
are  eligible  by  the  county  \xi  the  county<<ourt  by  the  king's  writ  de 
eoronatore  eligendo^  and  fworn  by  the  (heriff  for  the  due  execution  of 
their  office.  F.  N.  S.  163. 

The  ftatute  of  ffeflm.  1.  dire^  they  (houU  be  knights,  but  that  is 
out  of  ufe  ;  but  by  the  ftatute  of  14  £.  3.  cap.  $•  they  ought  to  have 
fufficient  lands  In  the  county ;  and  by  the  ftatute  28  £.  3.  cap.  6  t)]cy 
ought  to  be  lawful  and  fit  men. 

In  as  much  as  their  office  is  by  ele6Uon»  their  offices  do  not  deler* 
mine  by  the  demife  of  the  king,  as  (heriffs  do.  Dj.  165.  a,  (*) 
■  And  in  as  much  as  they  areeleAed  by  the  freeholders  of  the  county, 
y,  ^  -I  if  they  be  infufficient  and  not  able  to  anfwer  their  fines,  and 
l>  ^  ^  perform  the  duties  of  their  place,  the  whole  county  ftiall  be 
anfwerable  for  them  and  their  milcarriages,  and  amercements  or  fines 
fliall  be  impofed  upon  them  for  the  fiune»  fvlz,  if  upon  procels  againft 
the  coroner  for  his  fine  or  amercement  the  (heriBF  return  ni/itl  habetj 
and  procefii  fliall  go  againft  the  whole  county,  becaufe  ele^ed  by  them. 
2  Co.  In/Hi.  p.  V\S. 

In  fome  counties  there  be  only  two  coroners,  in  fome  four,  in  foroe 
fix,  and  by  the  ftatute  of  34  tf  35  if.  8.  cap.  26.  in  each  county  in 
WaUi^  and  in  Chifttr  two. 

If  there  be  above  two  coroners  in  a  county,  and  a  writ  be  dircAed 
coronatoribuSf  tho  one  die,  yet  as  long  as  the  plural  number  remain, 
a  return  by  the  coroners  is  good;  but  if  there  be  but  only  one  furviyor, 
he  cannot  execute  die  writ  and  return  it  till  another  be  made.  14  tf.  4. 
35.  «•  31  j/ffix.  20.  But  if  there  be  two  coroners,  in  a  county  or 
more,  one  may  execute  the  writ,  as  in  cafe  of  an  exigtni^  but  the  re* 
turn  muft  be  in  the  name  of  the  connatorts*  14  J?.  4.  34.  b.ptr  Hank. 
39  H.  6.41. 

But  tho  there  be  many  coroners  in  the  county,  an  inquifition  /uper 
vifian  corporis  may  be  taken  by  any  one  of  them,  Stamf.  P.  C*p.S3n  a. 

(hj  2  Co..  /jjlft/. /.  i}4.  (*)  $ce4«  £•  f.  43* «.  ni  mult  odp.  lou 

As 
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As  coroners  may  be  elefled  by  writ  de  corona  tore  eli^endoy  fo  they 
may  be  amoved  for  reafonabic  caufc,  and  new  ones  chofen  in  their 
room  by  writ.  ' 

And  altho  that  caufc  be  not  traverfablc,  5  Co.  Rep.  58.  b.  yet  if  it 
be  falfe,  he  may  have  ^  fuperfedeai  to  that  new  writ.  F.  N.  B.p.  163« 

Thus  far  concerning  the  conflitution  of  thcfe  oflScers  and  their  dif- 
ferent kinds;  now  touching  their  jurifdidion  and  proceeding. 

Before  the  flatute  of  Magna  Carta^  cap.  17.  (cj  the  coroner  held 
pleas  of  the  crown,  by  that  ftatute  nullus  vice-comes^  conftahularius^ 
coronator  vet  alii  ballivi  noftri  teneant  placita  corontffy  fo  that  thereby 
their  power  in  proceeding  to  trial  or  judgment  in  pleas  of  the  crown  is 
taken  away. 

But  yet  they  rccaind  a  jurifdi<^ion  ftill  as  to  matters  of  in-  j.  ^ 
quiry,  taking  of  appeals,  tic,  all  which  is  fet  down  at  large  I-  j  '  -I 
in  the  ftatute  of  4  £.  1.  ftyled  De  officio  coronatorum^  viz.  1.  Of  the 
death  of  a  man,  whether  by  felony,  misfortune^  tic.  viz.  de  fubito 
mortuis.  2.  Of  trea/ure-tr&Ve,  3.  Of  appeals  of  rape.  4.  Appeals 
de  plagis  ti  mahemio*  5.  Of  deodands.  6.  Of  wreck  of  the  fea; 
and  1.  By  fome,  of  breach  of  prifon  (dj.  I  fliall  reduce  them  to  thefe 
ftmr,  viz. 

1.  His  power  to  take  inquifitions  yLr^^r  vifum  corporis,  2.  His 
power  to  take  appeals.  3.  His  power  to  take  the  accufation  of  an 
apixrover.     4.  His  power  to  take  abjuration. 

I.  For  inquifitions. 

Regularly  the  coroner  hath  no  power  to  take  inquifitions,  but 
touching  the  death  of  a  man  and  pcrfons  fubito  mortuisf  and  fome 
fpecial  incidents  thereunto. 

If  any  pcrfon  dies  fuddenly,  tho  it  be  of  a  fever,  and  the  townfhip 
bury  him  before  the  coroner  be  fent  for,  the  whole  townflbip  fliall  be 
ameiced.  Itin.  North,  Coron.  319.  Nota^  this  cafe  is  mifprinted,  I 
have  fcen  an  antient  tranfcript  at  large  of  the  Iter  of  North*  ton^  and  pe- 
rul'ed  this  very  cafe,  which  in  Jibro  ineo  f.  52.  b.  is  moruji  de  feyme^  viz. 
ftarved  by  hunger  ;  for  tho  a  man  dies  fuddenly  of  a  fever  or  apoplexy, 
or  other  vifitation  of  God,  the  townftiip  fliall  not  be  amerced,  foi 
then  the  coroner  fliould  be  fent  for  in  every  qafe;  but  if  it  be  an  un- 
natural  or  violent  death,  then  indeed  if  the  coroner  be  not  fent  for  to 
view  the  body,  the  town  (bail  be  amerced. 

fcj  z  C»,  Jnjtie,  p.  %%%  (d)  yiit  Cnon,  /.  435. 

Vol,  II.  E  Am' 
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And  fo  it  is  if  the  vill  leaves  a  body,  that  died  of  a  violcot  death, 
above  ground  unburied,  the  townlhip  fliall  be  amerced,  3  £,  3. 
Coron.  339.  and  the  amercements  in  thefe  cafes  may  >be  Tet  Jtpon 
the  |7refentment  of  the  grand  inquefi,  or  uf  oa  the  profeotment  <>f  the 
coroner. 

But  if  a  prifoner  in  ^aol  dies  a  natural  ^dcatb,  yet  i^guiarly  the 
gaoler  ought  to  fend  for  the  coroner  to  inqu^e,  becaufe  it  may  be 
poflibly  preAimed,  that  the  prifoner  died  by  the  ill  ufage  of  the 
gaoler. 

^        -      And  if  tills  death  happens  m  the  king^s  bench,  the  clerk 
^  ^    -'of  the  crown,  who  is  the  coronier  for  that  court,  is  to  view^ 
the  body.  3  E,  3»  Coron.  292.  8  £.  2.     Caron.  421. 

If  tlie  coroner  have  notice  and  comes  not  in  convenient  time  to 
view  the  body  and  take  his  inquifition  upon  the  death  of  him,  that 
thus  dies  fuddenly,  and  therefore  upon  a  prefentment  by  the  grand 
inqueft  of  a  death  by  raifadventure,  if  the  like  prefeotment  be  not 
found  in  the  coroner's  roll,  hQ  fliall  be  fined  and  imprifoned.  3  £.  ^. 
Ceron.  292. 

And  by  the  ftatute  of  1  H.  8.  cap.  7.  he  fhall  forfeit  forty  fhiUings 
for  every  fuch  default,  and  the  juftices  of  the  peace  and  juftkes  of 
afSfe  have  power  to  enquire  of  tbofe  defaults,  and  (his  without  any 
fce  to  be  taken  by  the  coroner.  But  by  the  ftatute  of  3  H.  7.  cap. 
1.  if  the  coroner  be  remifs,  and  makes  not  inquiHtions  upon  perfons 
flain,  or  doth  not  return  the  fame  to  the  next  gaol-delivery,  be  is  tQ 
forfeit  5l.  for  every  default. 

The  coroner  cannot  take  an  inquifition  but  upon  the  view,  of  the 
body,  and  if  he  doth,  fuch  inquifition  is  void ;  and  the  reafon  is, 
becaufe  oftentimes  much  of  the  evidence  arifeth  upon  the  view,  for  the 
inquifition  ought  to  contain  the  manner  of  his  death,  the  place,  length 
and  depth  of  the  wound,  {ffr. 

And  therefore  tbo  where  there  are  many  coroners,  one  may  take 
the  inquifition.  Stainf.  53.  a,  yet  it  cannot  be  done  by  deputy,  for 
by  the-ftatnte  of  Exon  14  £.  1.  the  coroner  is  to  view  the  body  and 
lake  the  inquifition  in  bis  own  perfon.    Crwipt.  Juftice^  f.  2a7#  a. 

And  therefore  if  the  body  be  buried  before  the  coroner  comes,  tbo 
the  coroner  ought  to  record  it,  and  the  town(hip  fliall  be  thereupon 
amerced,  as  before  is  faid,  yet  the  coroner  ought  to  take  up  the  hctif^ 
«nd  take  his  view  thereof,  if  there  be  any  poffibility  of  it,  and  there- 
fore the  body  hath  in  fuch  cafe  been  taken  up  fourteen  days  d&<t^ 

and 
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Slid  an  inquifidon  thereupon  taken.     2R.  3.  ?.  tf,  21  E.  4.  70»  71. 
WingfUliTs  cafe. 

And  therefore  if  the  coroner  take  an  inqiiifitlon  without  view  of 
the  body,  he  may  take  a  fccond  hiquifition  fuper  vifum  cor-  r  --i 
forisy  and  that  fecond  inquifidon  is  good  for  the  firft  was  ab-  ""  ^^  •" 
folufcly  void.  .  2  *.  3.  2.  21  E.  ♦.  70. 

Bat  if  a  coroner  takes  an  inquiiidon  fuper  vifum  corporisy  and  after 
iiiia  another  coroner  takes  an  inquifition  upon  the  fame  matter,  the 
fecond  inquifition  is  void,  becaufe  the  firft  was  well  taken.  M.  6  Rn  2* 
C$roH.  107.  Crmpt.  Ju/iic.  229.  b. 

If  a  coroner  takes  an  inquifition  yJr^^r  t;//J/ot  corporis  (as  upon  a 
feh  defejy  and  that  is  fent  into  the  king's  bench  and  qua(hed,  the 
coroner  may  take  a  new  inquifidon^^/r  vifum  corporis. 

But  npon  a  furmife,  diat  the  coroner  ought  to  have  found  hlna 
fih  deft  and  hath  not,  there  (hall  be  no  melius  inquirendum  diredled 
to  the  iberiff ;  I  have  known  it  often  denied,  and  it  was  held  it  was 
within  die  reftraint  of  the  ftatute  28  £.  3.  cap.  9. 

Butpoffibly  a  commiffion  or  writ  may  iflue  for  the  inquiry  of  die 
goods  of  a  felon  not  mendond  in  the  coroner's  inquifidon. 

If  the  coroner  do  not  inquire  of  a  felo  defe^  or  of  any  other 
fodden  death,  the  juftices  of  the  peace  or  oyer  and  terminer  may  en- 
quire thereof,  and  fo  may  the  juftices  of  the  king's  bench,  but  then 
that  prefentment  is  traverfable ;  but  it  is  held  that  the  prefentment  of 
die  coroner  of  a  fe/o  defe  is  not  traverfable,  de  quofupra^  Part  L  cap. 
31.  p.  414.  Co.  p.  C.  cap.  8.  p.  55. 

When  nodce  is  given  to  the  coroner  of  a  mifadventurc,  he  is  t^ 
iflue  a  precept  to  the  conftable  of  the  four  or  fix  next  townfhips  to 
return  a  competent  number  of  good  and  lawful  men  of  their  town- 
fhips, viz.  twelve  at  leaft  to  make  an  inquifidon  touching  that 
matter.     4  £.  1.  Offieium  coronaioris. 

If  they  make  not  a  return,  or  the  jurors  returned  appear  not,  their 
defaults  are  to  be  retume^by  the  coroner,  and  the  conftables  or  ju« 
rors  in  defanlt  fhall  be  amerced  before  the  juftices  Jn  eyre  ahdendy, 
but  now  before  the  juftices  of  gaol-delivery. 

But  if  the  jurors  appear,  by  Crompt.  Jufticty  f.  226.  fc  they  ar« 
not  challengeable  by  either  party. 

Yet  in  Mich.  4  Car.  B.  R.    Sir  rFiUiam  Withipole^  cafe  -  ^ 
by  the  greater  opipion  of  all  the  judges  of  England  the  ftatute  *•        J 
oiiiH.2*cap.  9.  extends  to  inquifitions  before  the  coroner,  and 

E2  diat 
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that  if  in  an  inqteft  before  the  coroner  one  of  the  jurors  ¥e  outl  awed 
tlio  but  of  trefpafsy  this  is  a  good  plea  to  a  coroner's  inqueft  of 
murder  Cro.  p.  134. 

ITie  jury  is  to  be  fwora  and  charged  to  Inquire  upon  the  view  of 
the  body  how  the  party  came  by  his  death,  whether  by  murder  by 
anv  perfon,  or  by  misfortune,  or  as  felo  de  fe. 

In  iiich  cafes,  where  the  coroner's  inqueft  is  conclufive,  (as  it  is 
commonly  held  in  the  cafe  of  felo  defe^)  the  coroner  muft  hear  evi-^ 
dence  as  well  againfl:  the  king's  intereft  as  for  it,  and  that  upon  oath, 
for  there  is  no  perfon  to  be  condemned  to  death,  but  only  the  fad 
to  be  inquired  into. 

And  fo  it  was  ruled  in  Barclaie\  cafe  who  drowned  himfelf,  and 
the  coroner  would  not  admit  witnefles  to  prove  him  to  be  non  cpm- 
fos  mentis  at  the  time,  but  (hut  them  out,  and  only  took  witnefies 
for  the  king  ;  and  for  this  caufe  the  coroner  was  reprehended  by 
the  court  of  king's  bench,  and  the  inquifition  fet  afide  and  not  fuf- 
fered  to  be  filed,  and  a  new  inquifition  taken,  whereby  it  was  found 
he  was  non  compos ^  for  in  this  cafe  there  was  no  perfon  put  to  anfwer; 
de  hoc  vide  fupra^  Part  I.  ^.  415. 

But  it  hath  .been  h^ld,  that  if  a  perfon  be  killed  by  another  perfon* 
and  it  be  certainly  known  that  he  killed  him«  the  jury  muft  hear 
evidence  only  for  the  king  ;  and  whether  the  killing  were  by  malice 
or  without  malice,  nay  tho  it  were  fnch  a  killing  as  is  judiiiable,  as 
an  officer  killing  one  that  aflaults  him  in  doing  his  office,  yet  the 
inqueft  muft  find  it  murder,  becaufe  the  parly  fhall  be  put  to  anfwer, 
and  upon  not  guilty  pleaded  the  whole  matter  will  come  to  be^ 
tried  by  the  petit  jury,  where  the  evidence  of  both  fides  may  be 
openly  heard  in  court,  and  fuch  direction  given  as  the  nature  of  the 
fail  requires,  vix.  to  be  murder,  manilaughter,  or  per  infortunium  i 
and  thus  it  hath  been  commonly  praAifed  of  later  years. 

But  it  feemeth  to  me,  that  this  is  neither  reafonable  nor  agreeable 

-  ^     .  to  law  or  antient  ufage,  but  is  a  novelty  as  to  the  cafe  of 

^        '•'  the  coroner's  inqueft,  tho  it  may  be  and  is  reafonable  and 

fit  in  cafe  of  an  indiftment  by  the  grand  inqueft  of  the  county,  for 

thefe  reafons:    1.  Becaufe  the  coroner's  inqueft,  is  to  inquire  truly 

(e)  quomodo  ad  mortem  dcvenit^  and  is  rather  for  information  of  tlic 

(ef  Why  fliould  not  this  argument  hoJd  their  oath  U  frefent  the  trtith,  the  mhal* 
ai  well  in  the  caie  of  an  indictment  by  the  truths  and  notJblr^  bmt  the  ttutb  f  ntide  infrs^ 
grand  inqueft,  lincc  ihcy  aie  liktvite  by     ^.  157. 

truth 
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truth  of  the  feft  as  near  as  the  jury  can  affert  it,  and  not  for  an  ac- 
cufation.  2.  Becaufe  tho  the  prifoner  may  he  arraigned  upon  the  co- 
roner's inqueft,  if  it  find  it  murder  or  manflaugbtcr,  yet  neither  the 
court  nor  the  profecutor  is  concluded  by  it,  but  a  bill  of  murder 
may  be  preferred  to  the  grand  inqueft;  and  upon  that  new  prefent- 
roent  the  party  may  be  arraigned  and  tried,  tho  the  coroner's  inqueft 
arif^s  only  to  manflaughter,  or  it  may  be  to  Je  defendcndo  or  chance- 
medley.  3.  And  accordingly  the  antient  praftice  hath  been,  for  the 
coroner's  inqueft  to  find  the  matter  as  they  judge  it  was :  vide  26 
£//2.  Crompt,  Jufticey  /.  28.  a,  Holmes^s  cafe,  Cokeys  Entries  353.  b* 
anci  very  often  in  the  antient  Iters  of  E.  2.  and  E.  3.  de  quofupra. 

And  therefore  the  difference  of  the  penning  of  the  aft  of  1  fe^  2 
P.  £^  M,  cap.  13.  touching  t^e  examinations  taken  by  the  juftices 
of  the  peace  and  the  coroner  is  obfervable  :  The  juftices  of  the  peace 
are  to  put  into  writing  the  informations  againft  the  felon  of  the  fadl 
and  circumftanceS  thereof,  or  fo  much  thereof  as  Jhall  be  material  /«, 
prove  thejelony  ;  but  the  coroner  is  to  put  into  writing  the  effc^  9f 
the  evidence  given  to  the  jury  before  him  being  material^  without  faying 
fo  much  as  is  material  to  prove  thefelonjy  but  the  whole  evidence  given 
whether  to  prove  or  difprove  the  felony  ;  and  all  this  evidence  is  to 
be  upon  oath  before  the  coroner's  inqueft,  whether  it  makes  for  or 
againft  the  prifoner :  but  indeed  when  the  prifoner  is  to  be  tried  upon 
that  indiflment,  or  the  indidlment  of  the  grand  inqueft,  thofc  wit* 
nedes,  that  acquit  the  prifoner,  are  not  to  be  beard  upon  oath  at 
his  trial,  unlefs  the  profecutor  dcfires  it  (f). 

So  tliat  I  do  conceive  the  coroner's  inqueft  ought  in   all  -  ^    - 
cafes  to  hear  the  evidence  upon  oath,  as  well  that  which  ^        ■* 
makedi  for,  as  that  which  maketh  againft   the   prifoner,    and  the 
whole  evidence  ought  to  be  returned  with  the  inquifition. 

Now  fudden  violent  deaths,  which  are  all  within  the  coroner's 
office  to  inquire,  are  of  thcfe  kinds.  1 .  Ex  vifitatlone  Dei.  3.  Per 
infortunium^  where  no  other  had  a  hand  in  it,  as  if  a  man  falls  from 
a  houfe  or  cart.  3.  By  his  own  hand,  nsfelo  defe.  4.  By  the  hand 
of  another  man,  where  the  offender  is  not  known.  5.  By  the  hand 
of  another,  where  he  is  known,  whether  by  murder,  manfldughter, 
fe  dtfendiHdo^  or  per' infortunium. 

Cf)  Thtf  was  indeed  the  pra£lice,  thr>  the  behalf  of  the  prifoner  in  all  triali  for 
onfupported  by  any  authority  in  law ;  but  tr^foa  or  felony  are  lo  give  evidence  u^n 
now  by  i  Am.  fp.  %.  the  witntiTcs  on     oath. 

E3  I.  If 
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1 .  If  the  inqueft  find  that  he  died  ex  vijitatiom  Dei^  there  is  no 
more  to  be  done»  only  the  inquiGtion,  together  with  the  cxaimi* 
nations,  are  to  be  returned  to  the  next  gaol-delivery,  by  the  ftatute 
of  3  H.l.  cap.  1. 

2.  If  the  inquefl  find  the  death  per  infortumum  fimply,  as  by  a 
fall  t^c.  then  the  coroner  is  to  take  the  examination,  and  return  the 
lame  with  the  inquifition  to  the  next  gaol-delivery,  and  to  inquire 
of  the  deodand,  and  the  value,  and  in  whofe  hands,  and  to  feize 
and  deliver  the  fanie  to  the  towniLip  to  b«  anfwerable  for  the  fame 
to  the  king,  by  the  ftatute  of  4  £.  I.  De  oj^clo  cotonatoris. 

But  if  the  perfon  were  drowned  in  a  pit,  the  coroner  ihall  command 
the  vill  to  flop  it,  and  if  it  be  not  done,  the  vill  fliall  be  amerced  in 
ryr^,  or  before  juftices  of  gaol-delivery.     8  £.  2.  Coron,  416. 

And  notey  that  in  no  cafe  the  coroner  frts  any  fine  or  amercement 
as  for  non-appearance  of  juries  orconftables,  efcapes  of  townfhips* 
fsfc.  but  only  prefents  it  to  the  next  juftices  in  eyre^  or  now  to  the 
fiext  gaol -delivery,  and  th^y  impofe  the  fine. 

3.  If  the  inqued  find  a  man  felo  de  fe^  they  ought  to  find  the  fpe- 
cial  matter,  and  alfo  what  goods  and  chattels  he  bad,  of  what  value^ 
and  ieize  and  deliver  the  fame  to  the  townihip  to  be  anfwerable  to 
die  king  or  his  almoner,  or  the  lord  of  the  franchife,  to  whom  they 
belong,  and  (ball  bind  over  the  firft  finder  of  the  body  to  the  next 
gaol-delivery. 

|-  ^    ^      4.  If  the  party  be  (lain  and  the  felon  is  not  known,  they  are 
"^    ^  -^  to  find  their  inquifition  accordingly,  and  (ball  bind  over  the 
firft  finder  of  the  body  to  the  next  gaol-delivery ,#and  retorn  his  ex- 
aminations, together  with  his  inqnifition,  by  the  ftatute  of  1  tf  2  P. 
ii  M.  cap.  1 3. 

And  mUy  that  the  antient  manner  of  inquiry  in  this  cafe,  whether 
by  the  coroner  or  juftices  in  tyrt^  was,  1.  Quis  primus  ifttfint&r  f 
S.  jtn  male  cre£tur  f  If  fo,  then  if  he  were  prefent,  he  might  b* 
arraigned;  if  abfent,  they  went  on  to  the  outlawry  againft  him ;  but 
if  they  anfwered,  nen  mali  creditur^  then  he  vtras  difcharged.  ^$H.6, 
-IS. «.  B.  Conjpiracy^ 
,  5.  But  if  the  perfon  was  fiain,  and  the  party  that  did  it  was  known, 
and  the  inquifition  found  him  guilty  of  the  deadly  or  that  he  died  by 
his  hand,  there  were  thefe  proceediiigs,  ns|mdy. 

The  inqueft  wefe  aUo  tP  kiquire  of  all  that  vcie  prefent,  aiding 
and  abetting. 

They 


HISTORIA  PLACITORUM  CORON-ffiL       if 

They  ftiall  alfo  inquire  of  all  acceflaries  iefti^  the  h&y  but  they 
cannot  iaquife  of  accefiaries  t^ttr  (♦  j,  ani  therefore  a  prcfentrociK 
©f  SL/ugam  ficii  upon  an  accefiary  after  is  void,  Stamf.  P.  C  183, 
184.    4  if.  7.  18.*. 

If  they  find  a  i^an  guilty  as  principal  or  as  accelTary  beforiy  tbey  are 
alfo  to  inquire  whether  he  fled  for  the  fame ;  for  if  the  party  l»e  ac- 
qvit  upcm  his  trial,  nay  tho  the  petit  jury  upon  his  trial  find  him  not 
^itty,  nor  that  he  fled,  y^t  this  inquifition  before  the  coroner  (hall 
caufe  a  forfeiture  of  his  goods,  for  it  is  not  traverfaUe.  Dy.  298.  *• 
Stamf.  P.  C.  p.  133.  *.  (t). 

If  a  party  be  found  guilty  by  the  coroner's  inqueft,  or  that  he  fiedy 
they  are  alfo  to  inquire  of  his  goods  and  chattels ;  and  by  the  antient 
law  the  coroner  was  prefently  thereupon  to  feize  and  inventory  bis 
goods,  and  delivery  them  to  the  viiiata  to  be  anfwerable  to  the  king 
tor  them,  as  a^qiears  by  the  ftaitute  of  4  £.  I  •  how  <ar  this  is  alterd 
by  the  ftatute  of  I  R.  3.  cvp.  3.  vide  ftut  Jupva^  Part  I.  cap.  27. 
p.  365. 

But  it  feems,  that  If  there  be  a  prefentment  before  the  coroner  of 
zfugamfecit^  the  ftatute  of  1  R.  3.  takes  no  place  as  to  that,  ^  ^     ^ 
becaufe,  whether  convidi  or  acquit,  ^tfugam  feck  (lands  as  ^    ^  ^ 
an  unavoidable  forfeiture,  and  therefore  the  coroner  may  without 
qneftion  feize  the  goods  fo  found  by  inquifition  upon  a  fugam  fecit ^ 
and  commit  them  to  the  townihip. 

If  the  perfons,  that  are  found  guilty  by  die  inqueft,  be  taken,  die 
coroner  may  and  miift  cotnmk  them  to  the  (lieriff,  and  he  is  to  food 
them  to  the  gaol  by  the  ftatute  of  4  £.  1.  But  if  any  were  prefeni 
and  found  not  guilty,  the  coroner  was  to  bind  them  over  to  the  next 
gaol-delivery  by  the  (ame  (hitute,  and  to  record  their  names  in  his 
roll :  This  was  to  the  intent,  that  if  farther  evidence  was  difoovered 
againft  them,  they  might  be  there  proceeded  againft,  if  not,  then  they 
might  be  ufed  as  witnelTes  \  but  the  ftatute  oi  i  ti  2  P.  i^  M.  cap.  1 3. 
baih  made  better  provifion ;  di  fuo  infra. 

If  the  parties  found  guilty  as  principals  or  accefiaries  iefon  by  the 
kroner's  inqueft  be  not  to  be  found,  the  coroner  might  proceed  to 
the  ottdavrry  againft  them  at  common  law,  fii^i/  viJ^  27  i^«  47. 
viz.  by  procefs  of  capias  to  ibc  (heriff';  and  if  they  were  retuniad  ncm 
iiweMtiy  then  Aey  were  demanded  at  five  counties  and  outlawed : 
Crompt.  Jufkctf  p.  226.  i. 

(•)  nU  Fart  I.  /.  416.  im  wtii.  *  (♦)  rUU  Tsrt  1.  /•  363  dT /.  417. 

£  4  But 
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But  now  that  courfe  is  alterd,  and  the  coroner  ought  not  to  pro- 
ceed to  the  outlawry,  but  is  to  return  his  inquifition  to  the  next  gaol- 
delivery  hy  tne  ftatute  of  3  H.  7.  cap.  1.  and  the  juftices  of  gaol- 
delivery  are  to  proceed  againft  the  offenders,  if  in  gaol ;  and  if  not 
in  gaol,  rhen  to  certify  the  inquiGiion  into  tlie  king's  bench,  and  there 
procefs  of  outlawry  to  go  againft  them  upon  that  inquifition. 

And  by  the  ilatute  of  1  i^  2  P.  l^  M,  cap.  13.  the  coroner  is  t« 
take  the  examinations  againft  tlie  piincipals  and  accefTaries  before^ 
and  put  them  in  writing,  and  bind  over  witncfTes  by  recognizance 
to  the  next  gaol-delivery,  and  then  to  return  their  examinations,  re- 
cognizances, and  inquifitions  upon  pain  of  4-05.  for  every  detauit. 

In  cafe  of  an  indi61ment  of  murder  or  manfliiughter  by  liie  grand 
inqueft,  if  the  prifoner  appears,  pleads,  and  be  acquitted  by  the  petit 
jury,  they  fay  (b  and  no  more,  only  they  inquire  of  the  flight. 
P  ^  .  But  if  a  perfon  be  found  guilty  by  the  coroner's  inqueil,  and 
^  ^  ^  plead  and  be  acquitted,  yet  in  as  much  as  the  coroner's  in- 
queft  have  found  that  he  was  kild,  the  coun  gives  credit  to  it,  and 
therefore  the  petit  jury  mud  alfo  give  in,  who  it  was  that  kild  him, 
which  ferves  as  an  indidbnent  againft  that  other  perfon.  13  £.  4.  3.  b. 
14  i7.  7.  2.  L  and  commonly  if  they  cannot  tell,  they  give  in  fome 
ii(flitious  name  as  Jo^n  a^Nokcy  which  ferves  the  turn. 

If  there  be  an  inquifition  of  manflaughter  or  murder,  and  alfo  an 
indiAment  by  the  grand  inqueft  of  the  fame  ofFcnfe,  and  he  is  ar* 
raigned  and  found  not  guilty  upon  the  indidment  by  the  grand  in- 
queft, yet  it  is  necefiary  to  quafli  the  other  inquiiition  or  arraign  the 
paity  upon  it,  and  he  is  to  plead  auterfoits  acquit^  or  not  guilty^  and 
fo  be  acquit  upon  that  alfo,  for  it  otherwife  ftands  as  a  record  againft 
him,  upon  which  he  may  poffibly  be  outlawed. 

But  if  both  indictments* be  of  the  fame  nature  and  for  the  fame 
ofienfe  and  be  good,  he  may  be  arraigned  and  tried  upon  both  at 
once. 

By  the  ftatute  of  fVeftm*  1.  aap.  10.  the  coroner  was  to  take  no- 
thing for  the  execution  of  his  office  touching  the  death  of  a  man. 

But  by  the  ftatute  of  3  H*  7*  cap.  1.  in  cafes  of  murder  or  man- 
flaughter he  M^as  to  have  the  fee  of  13i.  4i/.  out  of  the  goods  of  the 
felon,  or  out  of  the  amercement  fet  upon  the  townfhip  for  an  efcape. 

But  by  the  ftatute  of  1  H.  8.  cap,  7.  for  an  inquiiition  upon  dm 
death  of  a  man  by  fimple  misfortune  or  mifadventiupey  he  is  to  take 
nothing  upon  pain  of  forfeiting  forty  fhUlingSt 

1.  By 
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1.  By  what  hath  been  before  faid  it  appears,  that  the  coroner  hath 
power  to  take  an  inquiruioii  of  felony  of  the  death  of  a  man,  and 
likewife  of  certain  incidents  thereunto.  1.  Of  accelTaries  before  the 
fa^,  but  not  of  acceflaries  after.  2.  Of  the  cfcape  of  the  manflayer, 
that  tliereupon  the  townftiip^  may  be  aoierced,  which  is  farther  con- 
finned  by  the  ftatute  of  3  H,  1.  cap.  1.  3.  Of  his  flight.  4.  Of 
his  goods  and  chattels :  But  he  hath  no  power  to  take  an  inquifition 
of  any  other  felony,*  tho  in  fome  cafes  he  hath  power  to  take  |-  ^r^  ^ 
appeals  of  other  matters,  as  (hall  be  faid  hereafter.  2  Co*  ^  *' 
Injiit.  p.  32.  Only  by  cuftom  in  Northumberland  the  coroner  hath 
power  to  inquire  of  other  felonies.    35  H.  6,  21.  i. 

But  it  is  faid  that  he  may  take  the  confefllon  of  him,  that  breaks 
prifon,  and  upon  his  record  thereof  the  party  (hall  be  hanged.  8  £.  2. 
Coron.  435. 

2.  But  altho  he  hath  power  to  takt-an  inquifition  touching 
the  death  of  a  man,  it  muft  be  fupcr  vlfum  corporis^  and  not  otber« 
wife. 

And  therefore  in  antient  times  if  a  man  were  hurt  in  the  county  of 
A.  and  died  in  the  coimty  of  B.  the  coroner  of  the  county  of  B. 
could  not  take  an  inquifition  of  his  death,  becaufe  the  ftroke  was  not 
given  in  that  county,  nor  could  the  coroner  of  the  county  of  J.  take 
an  inquifition,  becaufe  the  body  was  in  the  county  of  B.  but  they 
ufed  to  remove  the  body  into  the  county  of  jI.  and  theie  the  coroner 
of  that  county  to  take  the  inquifition.    6  H.  7.  10.  a. 

But  this  would  not  avail,  till  the  flatute  of  2  {f^  3  £.  6.  cap.  24. 
gave  a  remedy  in  this  cafe  by  inditing  and  trying  him  in  the  county 
where  be  died. 

But  if  he  were  flricken  and  had  alfo  died  in  the  county  of  J.  and 
the  body  had  by  fome  means  beep  after  removed  into  anotlier 
county,  he  ought  to  be  removed  into  the  county  of  A.  where  he  was 
fii'icken  and  died. 

3.  I'hat  altho  he  might  take  an  indi£tment  of  death,  and  at  com- 
mon bw  proceed  to  outlawry,  yet  by  the  ftatute  of  Magna  Carta f 
cap.  17.  he  was  difabled  to  hear  or  determine  that  felony,  or  to  make 
execution  upon  the  outlawry. 

4.  But  tho  the  coroner  could  not  take  any  inquifition  but  fuper 
vijum  corporis^  yet  in  fome  cafes,  that  were  not  felony,  he  might  take 
an  inquifition;  as  1;  De  Thtfdttro  invento.  2.  Of  wreck  and  royal 
fifh*    3>  And  it  feems  he  had  a  power  to  attach  a  perfon,  that  liad 

dan« 
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cfangeronflf  wounded  another,  and  that  not  only  upon  an  appeal  of 
mayhem,  but  alfo  ex  officio,  as  a  thing  lending  to  danger  of  death  ; 
qwd  vide  4  £.  1.  De  officio  coronatoris, 

r  67  1      ^"^  *"^  ^^^  touching  inquiiGtions  before  xht  corooer. 

II.  The  fec(;nd  thing,  wherein  the  coponer's  power  lies, 
is  taking  of  appeals,  namely  appeals  of  murdci^,  appeals  of  robbery, 
appeals  o^  rape,  appeals  dc  piaps  £rf  mahtmio  \  and  this  appears  by 
the  (latute  of  4'E,  1.  De  coronatorihus. 

Thefe  appeals  can  be  taken  only  of  jfaas  done  within  the  county, 
whereof  he  is  coroner.    Stamf,  P.  C,  /.  63.  a.  (g), 

Tnis  appeal  is  to  be  by  bill  in  proper  perfon,  and  before  the  coroner 
mud  Iheriff :  videJiat.Z^  if.  7.  cap.  I. 

But  yet  the  coroner  is  die  principal  judge,  and  therefore  a  cenhrari 
to  remove  fuch  a  bill  may  be  to  tlie  coroner  alone.  4  H.  6.  16.  a. 
Dy.  222.  b.  or  to  the  coPfmer  and  fheriff',  becaufe  by  the  ftatiite  of 
Wejlm.  1.  cap.  la  the  iheriff  hath  a  counter-roll.  38  £.3.  14.  b. 
Regifter  284.  a.  Dy.  223.  a.  But  not  to  the  fheriff  alone  neidier  for 
appeals  nor  outlawries,  unleft  in  London.     Dy,  317.  £i. 

Altho  by  the  flalute  of  Magna  Charta^  cap.  17.  the  coroner  cannot 
determine  the  appeal,  yet  he  may  do  thefe  things.  1 .  He  may  record 
the  nonfuit  of  the  pkmtiflF  in  an  appeal  by  bill  before  him,  22  Affiz. 
93.  2.  He  may  award  a  capias  and  alias  to  the  fheriff,  and  may 
thereupon  demand  the  defendant  at  five  counties,  and  outlaw  the  de« 
fendant,  22  Affix.^  97.  tho  $tamf§rd  makes  a  doubt  of  it,  lAb.  II. 
cap.  14.  /.  64.  a.  aiid^TliTnks  that  the  a[^)eal  muft  be  removed  by 
iertiorari  into  the  king^s  bench,  and  there  only  prooefs  of  fMitlawry 
can  iflue  ;  but  when  the  appeal  is  fued  before  the  coroner  and  (heriff, 
to  have  the  appeal  determind  it  muft  be  removed  into  the  king's  bench 
by  certiorari. 

IIL  The  third  power  of  the  coroner  is  to  take  the  accufation  of 
an  approver,  namely  when  a  perfon  is  indidled  before  juftices  of  gaol- 
delivery  or  in  the  king's  bench  for  any  felony,  he  may  confcfs-  the 
.  offenfe,  and  impeach  or  accufe  or  appeal  others  of  felony,  and  there- 
upon the  court  affigns  him  a  coroner  to  take  his  confelBon, 

The  coroner  upon  an  appeal  by  an  approver  may  take  an  appeal  of 
r  68  1  *^  "PP^^^^  againft  any  perfon  for  any  felony  or  treafon 
L        ■*  committed  in  the  lame  county,  or  in  any  otbtf  county.    19 
£.  '6.  42.  Coron.  462. 

If 
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If  the  ^ippcal  be  in  the  fiuiic  county,  kfoemsdiecoroiier  may  make 
a  precept  to  the  (hcriff  to  take  the  perfon  iqppcald;  bnt  if  he  be  ooly 
%  coroner  of  a  ftanchife^  it  fecms  he  may  make  a  precept  to  the  (ho- 
riff  to  attach  him,  fuare ;  but  howfocver  he  cannot  make  a  precept  ta 
die  huiiS  of  die  franchife,  becauie  the  bailiff  of  a  fianchiie  camioc 
execute  a  procefs  within  his  fraaqhifc,  but  by  the  precept  of  the  (he* 
riff.     29  E.  3.  «.    Caron.  462. 

And  therefore  it  feems  in  diat  cafe  he  muft  return  the  appeal  before 
the  judge  of  gaol-delivery  widun  die  fxanchife,  and  he  may  make 
procefe  within  the  fiaiichife  to  the  (heriff ;  vide  die  cafe  of  £//« 
89  £.  3.  41.  *.  quare^  how  die  ufage  is  there,  viz.  whcdicr  die  judge 
makes  proce&  out  of  die  liberty,  and  to  whom. 

But  if  die  appeal  be  of  a  felony  or  treaibn  out  of  the  oounty,  the 
fame  muft  be  removed  or  certified  to  die  juftices  of  gaol-delivery,  and 
diey  may  make  proceft  into  any  county  of  England  to  take  die  periba 
appeaU ;  and  fo  die  cafe  of  an  ai^«al  by  an  improver  differs  from  the 
appeal  by  a  perfoa  grieved.  5  HL  5.  Corm.  437.  29  E.  3.  42.  Cw9U 
462.    Stamf.  P.  C  Lib.  1.  cap.  52.  /.  53. 

lY.  The  fourth  power  of  die  coroner  is  to  take  die  confeffion  of  a 
fdony  by  a  felon,  iho  die  felony  were  committed  ia  any  forei^  coun- 
ty, and  to  take  his  abjuration.    Stamf.  /,  53. 

But  by  die  flatute  of  I  Jaf.  cap^  25.  continued  by  21  Jac.  cap.  28. 
d0  whole  bdmeis  of  fim£tuary,  and  die  abjuiadon  before  die  coroner 
rebtiTe  to  fanduary,  is  taken  away ;  and  therefore  it  is  needleis  to 
repeat  die  ofiee  or  power  of  die  coroner  ia  xdation  to  faaauaiy 
Cp.P.C.  £ap.$l. 

Set  X  BUckf.  Com.  ch.  g.  pa.  346.    4  Blackf.Com.  ch.  19.  pa.  S74*  ch.  ai.  p.  %$U 
ladcx  to  %  Hawk.  p.  C.  Tit.  Covantr  md,  Jam.  Til.  Coroner. 


CHAP.     IX.  iSsil 

Concerning  the  (heriflF,  Us  power  in  pleas  9/  the  crown^  as  welt  hy  em* 

mijtinit  as  in  his  Toms. 

TI^|K)war  of  die  iliesiffto  hold  pleas  of  die  crewn,  as  well  as 
the  coroners  and  odier  die  king's  bailids,  is  reftmned  and  taken 
away  by  Magna  Charta,  cap.  17.  tecited  b  die  former  chapter. 

Yet 
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Yet  after  that  ftatute  he  had  power  to  rec.ei  ve  indidments  and  pre- 
faitments  of  felony,  the  he  had  not  power  to  determine  them. 

And  this  power  was  of  two  kinds^  i»iz.  fpecial  by  virtue  of  a  fpecial 
ifmt  or  commiiii#n,  and  general  or  virtute  officii  in  his  Turn, 

The  former  of  thefe  poweis,  virtute  brevis  or  commijjionisj  continued 
in  ufe  till  the  ftatute  of  28  E.  3.  cap.  9.  and  by  that  ftatute  air  former 
comoiiffions  and  wiits  of  that  nature  are  repeald;  and  enadled,  diat 
ibr  the  future  no  fuch  commiffion  or  commiflions  (hall  be  granted. 

And  dieiefore  H.  37  Eiiz.  B.  R.  where  the  coroner  found  a  death 
f€r  infortunium^  and  it  was  furtpiied  for  the  king,  that  he  wz:sfelo  de 
fty  and  a  melim  inquirendum  prayed  to  the  flieriff;  ruled  that  none 
ihould  iffue,  becaufe  contrary  to  the  ftatute. 

The  latter  power  of  the  (heriff  is  virtute  officii^  and  this  ftill  con- 
tinues in  the  ftierifF,  namely,  that  he  hath  power  in  his  Turn  to  take 
inquifitions  of  felonies,  that  were  felonies  at  common  law ;  but  the 
flieriff  cannot  take  any  inquifition  of  any  felony  created  by  iJSi  of 
parliament,  unlefs  the  fame  a6l  likewife  gives  him  jui  ifdidiion ;  and 
therefore  the  (heriff  in  his  Turn  cannot  take  an  inquifition  of  rape.    . 

[T      This  court  is  a  court  of  record,  and  the  (heriflF  or  his  fl«w- 
'     -*  ard  or  clerk  is  judge  in  it,  the  ftyle  Placita  coram  vicecomite 
conC  S.  in  Turno. 

The  indidlments  taken  here  have  thefe  requifites. 

1.  That  the  courts  be  held  infra  men/em  Pafeha^  li  mcnfem  Mi^ 
thaelis  by  the  ftatute  of  31  £.  3.  cap,  15.  or  elfe  they  lofe  their  turn 
for  that  time,  which  hath  been  expounded  Aeir  court  fo  held  for 
that  turn  only  ftiall  be  void.  Stamf.  P.  C,  f.  84.  *.  6  //-  7.  2.  a.  38 
Xi.  6*  7*  a* 

2.  The  indifhnent  muft  be  under  the  feals  of  the  indi£tors,  and  by 
twelve  jurors  at  leaft  by  the  ftatute  of  Weftm.  2.  cap,  13.  (a).  And 
by  the  ftatute  of  1  £.  3.  cap.  17*  it  muft  be  by  rolls  indented  between 
the  fliei  iff  and  the  indiftors,  (which  laft  ftatpte  extends  alfo  to  leets 
and  franchifcs,)  otherwife  the  indi£iments  are  void;  and  one  of  the 
indiAors  muft  ftiew  one  part  of  the  indenture  to  the  juftlces,  when 
they  come  to  make  deliverance.  ^ 

3.  By  the  ftatute  of  1  R>  3.  cap.  4.  the  indiftors  in  the  flieriff 's 
Turn  muft  have  20  j.  freehold,  or  26  j.  8^.  copyhold^  and  be  of  good 
name,  otherwife  the  ftieriff  or  bailiflF  fliall  forfeit  40j.  and  the  in- 
di&nent  is  void. 

And 
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And  therefore,  if  any  be  arraigned  of  felony  npon  fuch  an  indift- 
ment,  he  may  plead  that  one  of  the  indi(9ors  had  not  20i,  freehold, 
nor  26  s.  Sd.  copyhold  j  fo  that  when  it  is  faid  itjkall  be  void^  it  moft 
be  intended  void  by  plea ;  for  if  the  prifoner  excepts  not  to  it  upon 
his  arraignment,  he  is  concluded  by  that  omiffion. 

Upon  thefe  indi£lments  of  felonies  in  the  flieriif's  7«r»,  tho  they 
could  not  proceed  to  hear  and  determine  them  by  reafon  of  the  (latutc 
oi  Magna  ChartOy  cap.  17.  yet  the  IherifF  did  commonly  make  out 
procefs  or  precepts  in  nature  of  capias  to  arreft  the  parties,  as  appears 
by  the  ftatute  of  Wcjim,  2.  cap.  13. 

But  now  by  the  ftatute  of  1  E.  4.  cap.  2.  their  power  of  making 
out  procefs  upon  thefe  indiftments  is  taken  away,  as  well  in  cafe  of 
indidments  of  felony,  as  other  roifdemeanors  within  their  cognizance; 
but  they  are  to  deliver  all  fuch  prefcntments  and  indictments  .        ^ 
to  the  juftices  of  the  peace  at  their  next  feilions,  who  are  ■-  '     '* 
to  make  out  procels  thereupon,  and  hear  and  determine  them ;  but  if 
the  original  prefentment  were  not  within  the  jurifdiSion  of  the  Turn^ 
the  juftices  of  peace  ought  not  to  proceed  upon  fuch  indidments,  tho 
removed  before  them.    4  £.  4.  31.  j.  8  £•  4.  5.  t. 

And  what  hath  been  faid  touching  the  Turns  of  ftierifFs  is  in  a 
great  meafure  applicable  to  leets,  namely  they  have  power  to  receive 
indidments  of  felonies  at  common  law,  but  not  of  felonies  by  a£t  of 
parliament,  unlefs  fpecially  limited  to  them. 

The  ftatutes  of  Magna  Charta^  cap.  17.  1  E.  3.  cap.  17.  extend  to 
them  as  well  as  to  Turniy  but  not  the  ftatute  of  1  E.  4.  and  therefore 
they  cannot  hear  and  determine  felonies  prefented  in  them,  but  muft 
fend  their  Ind!£tments  of  felonies  to  the  juftices  of  gaol-delivery  there 
to  be  heard  and  determined,  if  the  oiFcnders  are  in  cuftody,  8  H.  4. 
IS.  a.  Franchife  2.  or  remove  by  certiorari  into  the  king's  bench, 
that  procefs  may  be  made  upon  them  to  an  outlawry. 

And  thus  far  concerning  the  ordinary  jurifdi£lion,  wherein  fe- 
lonies are  inquired  of,  heard  or  determined ;  I  have  wholly  omitted 
the  courts  in  eyre^  the  courts  of  the  ftaple^  and  the  franchife  of  in- 
fangthief  and  unfangthief^  becaufe  they  are  wholly  difufed,  and  the 
learnmg  concerning  them  tather  for  curiofity  and  antiquity,  than  for 
ufe  in  this  bufinefs  of  pleas  of  the  crown.  The  jurifdidWon  alfo  of 
the  royal  franchifes  of  £/y,  Hexham  and  Hexhamfiire^  and  other  par- 
ticular franchifes  remaining  excepted  '  by  the  ftatute  of  27  if.  8. 

cap. 
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€gp*  5k  are  but  partietilar  jurifdtdtoiw,  and  not  fe  oCeful  for  die 
(kas  of  the  oovni,  as  fi>r  a  tra&  conceraicig  the  jurifdidion  of 
comiB* 
And  thus  far  touching  the  oixlkiary  jurifdidioiis  in  cafes  capital. 

See  I  Blackf.  Com.  ch.  lotrod.  p.  xi6.  ch.  9.  339.  4  Blackf.  Com.  ch.  %i.  ji^%^%» 
ch.  33.  p.  4M.4ftS.  cb.  10.  p.  %i%>  aod  B«im.  Tit*  Sheriff,  per  toc  end  Index  t> 
a  Uftwiu  ^  C.  Tit.  Stoitt.  Tit.  Tum. 


<»    ni»    ^i^i^^WWI 


[72]  CHAP.    X. 

Cmceming  tht  apprehending  or  arrcfting  of  felons  and  traitors  by  private 

perfons,  an^efcapes. 

HAVING  io  the  foregoiog  chapters  confidered  the  federal  courts 
of  ordinary  jurifdidio«»  where  traitors  and  felons  are  to  be 
proceeded  againft,  I  fliall  sow  defcend  to  the  confideration  of  the 
means  and  method  of  biingjiig  ibcb  offeodcis  to  trial,  judgmeat*  and 
execution. 

And  herein  I  (ball  oblerve  this  order,  firft  tocoofider  (hofe  conrfes, 
thataie  preliounarjr  to*  their  arraigmnefit«  and  afterwards  toconfider 
of  their  arraignment^  and  thofe  proceodtags*  that  are  fuhiequent  4iare* 
ontOy  their  trials  judgment,  and  execution. 

Concerning  the  fonser,  namely  the  courfes  pidiminary  to  Aeir 
anaignment»  they  are  principally  diefe,  viz*  !•  The  arrcft  or  appre. 
hending  of  them.  2.  Their  imprifonmeot  or  commitment,  and 
therein  of  bailing  or  difcharging  them  before  indiAment.  3.  Their 
iodiftment. 

Touching  the  firft  of  thele,  namely  their  arrefis  or  apprehending 
&em» 

This  is  the  £rft  inflance  of  their  profecution,  and  this  is  done 
dther,  1.  By  private  perfons  by  virtue  of  the  law,  or  2.  By  officers 
or  virtHte  officih  ^r  3*  Upon  hue  and  cry  levied,  or  4.  By  warrant 
or  piecept  vlrtute  praaptu 

But  before  I  come  to  thefe  I  will  confider  foaoieditng  concerning 
efcapes  of  felons,  and  what  puniibment  lies  upon  thim  that  permit  it, 
which  will  open  the  confideration  of  what  is  every  perfon's  duty  in 
this  cafe ;  and  by  this  edcape  I  do  not  mean  efcapes  fuffered  by  (he- 

rifis 


HISTORIA  PLACITORUM  CORONA.      7  a 

ziffs  sx  gaolers,  but  dcapes  &£^ed  by  vills,  townlhips,  or  private 
peiibns. 

if  diere  be  a  mnrder  or  manflaughter  committed  either  in  ^  ^ 
the  clay  or  night  in  an  inclcfed  tDwo»  if  the  murderer  be  not  ^  ^^  -I 
taken,  the  town  or  ^ity  (hall  be  amerced  upon  a  prefentment  thereof, 
either  by  the  coroners  or  grand  inqneft  before  the  juilices  of  gaol- 
dcUtrery.  3  E.  3«  Coren.  299.  But  if  it  were  a  vill  not  indofed ; 
there  if  a  murder  were  committed  within  the  precinA  of  the  vill,  tho 
in  the  field,  and  the  murderer  not  taken,  if  it  were  done  in  the  night, 
the  vill  (hould  not  be  amerced^  but  if  it  were  in  day>lig]it,  tho  in 
the  CFemng,  the  town  £bould  be  amerced.  3  JI.  7.  atp*  1.  3  £.  3. 
Corofi.  293. 

And  the  fame  law  is  if  the  kilMog  were  by  a  man  by  miiadveotui^ 
If  be  eicapes  and  be  not  taken.  3  £.  3.  Coron.  302.  for  tho  by  the 
ftatiite  ok  Marlebr.  cap,  26.  that  common  fine  or  amercement  called 
murdrum  (^)  was  aet  to  be  impofed  m  cafes  of  death  ftr  infortunium^ 
yet  the  amercement  called  efcap'mm  took  place  even  in  that  caie« 
VitU  BraGon^  Lib.  III.  cap.  IS. 

If  the  male&dor  were  taken  by  the  townfliip,  and  delivered  %&  the 
Hieriff  or  his  bailiff,  or  to  the  gaoler  of  the  x:ounty,  and  then  an  efcape 
happen,  the  townihip  is  not  chargeable,  but  the  &eriff  or  bailiffl 
3  £.  %•  Car  on.  337. 

But  if  be  be  in  guaid  of  the  coaflable,  and  the  conftable  is  bring** 
ing  him  to  the  gaol,  yea  tho  the  gaoler  refufed  to  take  him,  if  he 
eicapes,  it  is  a  charge  upon  the  viH.  3  E.  3.  GoroHM  346.  10  H.  4. 
7.  a.  Efcape  8.  per  Gafeoigm ;  nay,  tho  in  the  flight  he  be  (lain  for 
neceifity  of  retaking  him  bocaufe  he  refifts,  yet  it  is  an  efcape  upon 
the  vill.    3  £.  S.  Corptu  32a. 

-And  in  cafe  the  vill  be  not  fufiScient  to  anfwer  the  amercement,  the 
hundred  (ball  be  charged  therewith,  and  in  de&ult  of  the  hundred, 
the  county^  and  if  the  killing  be -out  of  any  vill,  the  hundred  is  a- 
merceable  for  the  efcape.  8  E.  2.  Coron.  425.  Stamf.  P.  C.  Lib.  I. 
cap.^l.  f.ZA.b* 

But  this  is  only  in  cafe  of  felony  touching  the  death  of  a  man,  for 
there  the  bA  is  apparent,  that  the  man  is  ilain ;  but  in  cafe  of  other 
felony,  as  theft,  diere  tho  the  thief  be  not  taken,  no  amerce-  r  ^    n 
ttiercenient  lies  upon  die  town,  nor  other  penalty  at  common  ^  '^  ^ 
hw,  but  by  the  ftamte  of  PFinton^  dc  quo  infra. 

(•)  VUU  ?srt  I.  /•  39. 4*5.  447. 

But 
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But  if  they  had  a  felon  iii  their  cuftody»  or  in  the  cuftody  of  the 
conftabie,  and  he  efcape,  the  villthad  been  amerceable,  and  fo  is  the 
hundred,  if  they  have  him  in  their  cuftody,  or  in  the  cuftody  of  the 
conftabie  of  the  hundred,  and  fufler  him  to  efcape.  3  £.  3. 
Coron.  316. 

The  law  ufed  in  the  time  of  H.  3.  when  BraHon  wrote,  appears 
Lib,  III.  cap,  10.  to  be  thus:  if  a  man  had  committed  manflaughter 
either  by  niisfortune  or  otherwife,  if  he  fled,  and  the  jury  were  in- 
quired of  by  the  judge  if  he  were  in  decenni^  then  the  decenna  was  to 
be  amerced  by  the  court,  becaufe  they  had  him  not  there;  if  he  were 
not  in  fLTiy.decenna^  then  the  vill  was  to  be  amerced ;  becaufe  they  re- 
ceived him  an  inhabitant,  and  had  him  not  in  franco  piegio ;  for  every 
one  above  twelve  years  old  ought  to  be  in  frank-pledge,  except  clergy- 
men, noblemen,  and  knights  and  their  families  (*)  :  and  therefore  in 
the  cafe  of  clergymen,  noblemen  and  knights,  if  any  of  their  family 
Je  manupajiu  committed  a.iiiurder  or  manflaughter,  the  clergyman, 
nobleman  or  knight  was  amerced  if  the  maIefa£tor  fled,  unlefs  fome 
fpecial  cuftom  had  abrogated  it,  as  in  Htrtfordjkire :  and  thus  did  the 
pradice  long  aficr  continue:  vide  8  E.  2.  Coron,  428.  Sifetviins  aii- 
cujus  domini  in  ferviiio  Juo  exijiem  facit  feloniam  H  convincatur^  quam," 
vis  poft  feloniam  ipfius  non  receptavit^  amerciandus  eft\  and  3  E,  3. 
Itin.  NorthUony  Coron.  203.  It  was  prefented,  that  j1,  had  killed  B. 
and  it  was  demanded  of  the  prefenters,  whether  he  were  in  decenna  ? 
They  anfwei'ed.  He  tuas  not?  Then  it  was  demanded  where  he 
abode?  They  fay  with  the  parfon  of  the  town;  and  thereupon  the 
parfon  was  amerced  for  his  manupajl.  Then  it  was  demanded  who 
was  prefent  when  he  flew  him  ?  They  fay  C,  It  was  then  demanded 
of  them,  whether  C.  received  him  [took  him]?  They  fay  Noti. 
wherefore  C,  was  amerced.  Then  it  was  demanded  where  the  felon 
was  ?  They  fay  he  is  ef coped \  then  it  was  demanded  whether  it  were 
done  in  thie  day  or  the  night  ?  Hiey  anfwer  in  the  evening ;  therefore 
the  whole  vill  was  amerced. 

^  Several  things  are  obfervable  in  this  cafe«  I.  That  if  he 
L  '  ^  -^  had  been  in  decenn&y  the  decenna  had  been  amercdd,  becaufe 
they  had  not  him  prefent  adjiandum  reHo  in  curia.  2.  That  becaufe 
the  parfon  nor  his  family  were  not  by  law  to  come  to  the  view  of 
frank-pledge,  he  was  amerced  for  one  that  was  of  his  family,  one  de 
manupajlu*     3.  That  he  that  was  prefent  and  took  not  the  offender, 

(•)  yidt  Part  I,  p.  65.  i«  wfif. 

was 
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was  alfo  amerced.  4.  That  bccaufe  the  felony  was  committed  In  the 
day  time,  and  the  felon  efcaped,  the  whole  vill  was  amerced,  22  E. 
3.  Coron,  2')3.  fo  in  eflEe^  three  amercements  for  one  efcape. 

And  note^t  that  according  to  Bradlon^  uhi  jupra^  he  is  de  manupajiu^ 
qui  eji  ad  vlihtm  i^  veftitum^  or  ad  vi^um  cum  mercede^  as  a  houfliold 
fervaht ;  and  according  to  the  antient  law,  he  that  entertained  a  man 
three  nights,  made  him  to  be  de  manupaftu. 

This  law  of  amercing  the  deeennay  or  him  of  whofe  &mily  an  of- 
fender is,  is  not  abrogated,  but  yet  it  is  not  now  ufed ;  but  it  was  cer- 
tainly a  moft  excellent  conftitution,  whereby  every  man  was  under  the 
pledge  of  his  mafter  or  father,  with  whom  he  lived,  or  muft  be  within 
fome  decenna  that  may  fee  him  forthcoming  :  vide  Spdman  in  GloJJor. 
TituL  Friburg  \S  Leges  Edvardi^  cap.  1 9.  20.  fa). 

As  dius  the  vill  is  anfwerable  for  an  efcape,  fo  is  he  that  is  prefent. 
when  a  manflanghter  or  murderis  committed,  and  doth  not  do  his  beft 
endeavour  to  apprehend  the  malefe(flor,  though  he  were  not  party  or 
accellary  to  the  crime;  with  this  agrees  8  E,  2.  Cor  on,  428.  before- 
mentioned,  where  it  is  called  only  an  amercement;  but  8  £  2.  Coron. 
395.  he  that  was  of  full  age,  that  was  prefent  when  a  manflaughter 
was  committed,  et  ne  leva  le  maine  d*  attach  le  felon^  was  committed 
to  prifon,  till  he  made  fine  to  the  king,  but  he  that  was  within  age 
was  difcharged  (b). 

And  tho  in  the  book  of  14  /f.  7.  3 1.  J.  a'  perfon  indtdled  for  being 
prefent  at  a  felony,  without  faying  he  was  aiding  and  abetting,  was 
difcharged,  it  was  becaufe  the  indi&ment  there  was  with  intent  to 
make  him  a  felon,  and  not  to  charge  him  with  a  mifdemeanor  for 
not  purfuing  the  felon:  vide  Co.  P.  C.  p.  11 7-  It  is  a  mifde-  m  ^  ^ 
meanor,  for  which  the  party  fliall  be  fined  and  imprifoned.    ^  '     -* 

By  that  which  hath  been  faid,  it  appears,  that  the  apprehending  of 
a  felon  is  in  many  cafes  a  duty,  and  not  arbitrary,  even  in  cafes  of  a 
private  perfon,  without  any  other  warrant  dian  what  the  law  gives, 
and  that  the  omiffion  thereof  is  a  mifdemeanor,  and  puniihable  by 
fine  or  amercement. 

And  now  therefore  I  come  to  confider  touching  the  arrefts  by  a 
private  perfon  in  cafe  of  felony. 

And  diis  is  of  thefe  kinds.  1.  Where  the  party  arrefted  hath  realty 
committed  a  felony,  and  this  is  known  to  the  party  arreting.  2* 
Where  the  party  arrefted  hath  really  committed  a  felony,  but  it  is  oi^y 

Ctt)  Wiik,  Leg.  Att^i^-SMtf,  f,  aor.  fkj  mJU  Pmrt  I.>.  ix. 

Vol    IL  F  fufpcaed. 
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fufpe&edy  and  not  certainly  known  to  the  party  arrefting.  3.  Where 
there  bath  been  a  felony  committed,  and  the  party  arrefting  doth; 
u[)on  probable  grounds,  fufpect  the  perfoii  arrcfted  to  have  commitced 
itt  tho  in  tmth  he  did  it  not. 

L  As  to  the  Erd  of  tkcfc,  where  a  perfon  hath  committed  felony, 
and  if.  knows  it. 

It  is  true  in  this  cafe>  If  the  time  and  nature  of  the  fa(9:,  and  the 
condition  of  things  wiU  bear  it,  it  is  befl  to  complain  to  a  juftice  of 
'  peace,  and  have  his  warrant  for  the  apprehending  of  him ;  or  if  that 
cannot  be  had  in  convenient  time,  then  to  call  to  his  affiftance  the 
conftable ;  but  fuch  the  cafe  may  be,  that  the  delay  that  mull  arife 
oeceOTarily  by  tkefe  folemnities,  may  give  the  felon  opportunity  to 
efcape;  and  therefore  in  this  cafe  >/.  without  any  other  authority  than 
what  the  law  gives  him,  may  arreft  or  apprehend  the  felon;  and  if  he 
cannot  do  it  by  his  own  fti'ength,  he  may  call  others  to  his  affiftance, 
or  raife  hue  and  cry  for  his  apprehenfion  ;  and  if  he  doth  not  thus,  he 
is  punilhable,  as  is  above  declared,  if  it  can  appear  that  he  knew  it. 

And  it  will  be  all  one,  whether  the  felony  were  committed  in  the 
fame  county,  or  in  any  other  county;  for  the  law  in  this  cafe  makes 
jf,  an  officer ;  and  this  was  antiently  the  law,  and  ftill  is.  Bra^on 
Lib.  ulu  in  fine ^  in  criminalibus  caufis^  ubifequi  debet  eapitale  fupplici^ 
-  -  tfw,  vita  videlicet  vel  mutilatio  membroruniy  non  fequitur  atta^ 
^  '  '  J  chiamentum  aliquody  fed  corpus  talis^  quicunque  ilk  fuerit^  ab 
omnibus  arrefieiur^  qui  funt  adfidem  domini  regis^  Jive  inde  pracegtAm 
habuerit^  five  non  kabuerit ;  and  accordingly  it  is  ruled,  \0  E.  4.  17.  b. 
that  it  is  a  good  juftification  for  a  man  in  an  adlion  of  falfe  imprifon- 
roent  to  fay,  that  the  pbintiff committed  a  felony,  and  fhew  what, 
and  the  defendant  arrefted  him,  and  de1iv«red  him  to  the  conilable,  or 
he  might  have  brought  him  to  gaol  by  liimfelf  or  his  fervant,  as  is 
there  agreed. 

But  the  fafcr  way  is,  to  bring  him  before  a  juftice  of  peace,  who 
may  examine  and  commit  him. 

And  as  a  private  man  may  do  thus  upon  a  felony  committed,  fo  if 
he  fee  danger  of  murder  by  a  dangerous  wound  given,  he  may  pur- 
fuc  the  offender.  1  E.  3.  16.  Barre  29\. 

And  in  both  thefe  cafes,  he  may  break  open  doors,  if  he  be  denied 
entrance,  and  if  defailo  the  felon  or  malefadlor  be  there,  for  the  law 
makes  him  an  officer  in  this  cafe,  as  well  as  if  he  were  a  juftice  of 
peace  or  conftable.  7  £.  3.  16.  ^. 

Nay 
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Nay  yet  farther,  if  the  felon  rcfifts  or  flies,  fo  that  he  cannot  be 
taken  without  killing  him,  this  is  juftifiable,  and  no  felony;  but  ftill 
it  muft  be  where  he  cannot  be  oihcrwife  taken,  for  it  is  for  advance- 
ment of  juftice,  and  fuppreiSon  of  felons,  and  therefore  if  they  cannot 
be  otherwife  apprehended,  it  is  lawful^  as  well  as  if  A,  were  a  con- 
flabie,  or  had  a  warrant ;  and  if  the  books  that  fpcak  of  this  matter, 
be  but  carefully  examined,  it  will  appear  that  the  law  was  fo  generally 
taken,  tho  he  were  purfued  or  taken  without  any  formal  procefs  to 
the  (herifF,  and  that  as  well  before  an  arreft  made,  as  after;  and  this 
appears /» /^-w/wj,  22  AJfix.  S5.  3  £.  3.  Coron.  346,  ki  328,  li  290. 
but  indeed  the  books  of  3  E,  3.  Coron.  2S3,  2S9.  are  of  a  conftable 
and  watchman :  but  in  3  £.  3.  Coron.  349.  the  townfmen  that  did  it 
were  fined  40i.  but  it  feems  it  was  more  for  the  efcape  than  the  killing: 
vide  Stamf.  P»  C,  Lib,  I.  cap,  Q,f,  13.  a.  b,  accordant. 

As  to  the  ftatutes  of  Magna  Chartay  cap,  29.  25  E,  3.  cap,  4.  28 
£".  3.  cop,  3.  42  £.  3.  cap,  3.  they  do  not  at  all  concern  this  prepara- 
tory imprifonmcnt  of  a  felon,  as  (hall  be  (hewn  in  due  time  ;  -     ^  -. 
and  therefore  whatfoever  hath  been  before  faid  holds  true  in  ^ 
the  firft   inftance  of  his  imprifonmcnt,   tho  the  party  be  not  yet 
indided. 

II.  As  to  the  fecond  cafe,  viz,  where  a  felony  is  committed  by  B, 
but  A,  that  atrefts  him,  doth  not  certainly  know  it,  as  not  being  prc- 
fiRit  at  the  committing  of  it. 

I  take  the  law  to  be  all  one  with  the  former  cafe,  only  what  he 
dodi  herein,  he  doth  at  his  peril ;  for  if  in  tiuth  S.  be  a  felon,  then 
A,  may  arreft  him,  and  may  break  a  houfe  to  arreft  him,  if  he  be 
within  the  houfe,  and  refufes  to  render  himfelf ;  yea,  and  if  he  will 
not  fufier  himfelf  to  be  taken,  he  may  in  cafe  of  neceflity  be  killed ; 
but  this  ftill  is  at  the  peril  of  A,  for  if  he  be  no  felon,  it  may  be  niai>- 
ilaughter  at  leaft  in  A,  if  he  doth  it. 

But  how  far  forth  this  will  be  juftifiable  in  cafe  that  A,  hath  a  good 
caufe  of  fufpicion,  will  be  confiderable  in  the  next  enquiries. 

III.  The  third  cafe  is,  there  is  a  felony  committed,  but  whether 
com  mitred  by  B,  or  not,  non  conjiaty  and  therefore  we  will  fuppofe, 
diat  in  truth  it  were  not  committed  by  B.  but  by  fome  perfon  elfe,  yet 
A,  h^ith  probable  caufes  to  fufpedl  B,  to  be  the  felon,  and  accordingly 
doth  arreft  him ;  this  arreft  is  lawful  and  juftifiable,  and  the  reafon  is, 
becaufe  if  a  perfon  ftiould  be  puniftied  by  an  aAion  of  trefpafs,  or 
ialfe  imprifooment  for  an  arreft  of  a  man  for  felony  under  thefe  elf* 

F2  cumftaoces. 
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cumftancesi  malefactors  would  efcape  to  the  common  detriment  of  tlie 
people. 

But  to  make  good  fuch  a  juftitication  of  imprifonment,  1 .  There 
muft  be  in  hGt  a  fcUny  committed  by  fome  perfon  ;  for  were  there 
no  felony,  there  can  be  ground  of  fufpicion*  Again,  2.  The  paity» 
(if  a  private  perfon),  that  arrefts,  muft  fufpedt  B.  to  be  the  felon.  3* 
He  muft  have  reafonable  caufcs  of  fuch  fufpicion,  and  thefe  muft  be 
alledged  and  proved. 

1.  There  muft  be  a  felony  done;  and  therefore  if  a  man  be  taken 
for  fufpicion  of  felony,  and  delivered  to  the  conftaUe,  or  remains  in 
the  cuftody  of  l^im  that  took  him,  yet  if  in  truth  no  felony  were  com- 
mitted, he  may  be  let  go  at  large,  ind  no  punifliment  (hall  enfue  for 

C.  the  efcape.  Kelw.  34.  a.  b.  But  if  a  felonv  were  commitCedy 
'  ^  -■  though  he  that  is  taken  for  the  fufpicion  thereof  be  in  truth 
innocent,  and  it  fo  appear  to  the  conftable,  or  him  that  arrefts  him ; 
yet  if  he  let  him  go  before  he  be  indi£led,  and  acquitted  or  delivered 
by  proclamation  before  the  juftices  of  gaol-delivery,  the  party  letting 
him  go  fhail  be  punifhed  for  an  efcape.  44  AJJiz,  12.  Poulton  dePace^ 
f.  146.  h.  5  H*  1.  4. 1  H.  4.  35.  a. 

2.  The  party  that  arrefts  him,  muft  be  he  that  fufpedb  him,  and 
regularly  it  cannot  be  done  by  anodier;  and  therefore  if  a  man  jufti- 
lies  in  falfe  imprifonment  for  fufpicion,  he  muft  juftify  it  as  his  own 
ad,  and  not  by  the  command  of  the  ftieriff  or  other  o£Bcer,  nor  c|B 
another  juflify  by  the  command  of  him  that  fo  fufpedls.  11  £.4.  4.  b* 

But  tliis  doth  not  always  hold  true  ;  for  an  officer  of  juflice,  may, 
in  afliftance  of  him  that  fufpefls,  juftify  the  imprifonment ;  as  a  con- 
ftable, upon  a  complaint  made  to  him  by  him  that  fufpcAs,  may  juf« 
tify ;  but  he  muft  allege  his  juftification  in  the  fame  manner  as  he  that 
fufpefied  ought,  viz.  a  felony  done  and  caufe  of  fufpicion  ;  and  there- 
fore the  party  fufpedling  and  defiring  the  conftable's  ailiftance  muft 
acquaint  him  with  the  whole  matter,  and  the  caufes  of  his  fufpiciod, 
ocherwife  he  is  not  bound  to  aflift  him.  2  i7.  7.  1 5.  b.  And  in  like 
manner  a  juftice  of  peace  being  applied  to  by  him  that  fufpe(^  and 
acquainted  with  the  whole  circumftances  of  the  cafe  (*). 

And  this  appears  beyond  difpute  even  by  the  ftsKute  of  34  £.  S.  ofp. 
1 .  whereby  power  is  given  to  the  juftices  of  peace  to  arreft  all  cfaofi: 
'whom  they  find  by  indiftment  or  by  fufpicion;  and  Co  put  them  isi 
prifon.  • 

(•)  FiJiPtu-tUf.  s8o. 

And 
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And  the  reaibn  is  apparent,  namely,  the  juftices  of  peace  are  made 
judges  of  the  reafonablcnefs  of  the  fufpicion,  and  when  they  have  ex- 
amined die  party  accufing  touching  the  reafons  of  their  fufpicioD,  if 
they  find  the  caufes  of  fufpicion  to  be  reafonable,  it  is  no\^  become 
the  juftice's  fufpicion  as  well  as  theirs,  and  accordingly  adjudged,  P. 
43  Eliz.  C.  B.  Crekiy  w.  35.  Tatam^s  cafe  fcj^  and  therefore  the  fay- 
ing of  my  lord  Coke,  4  In/lie.  p.  1 77.  **  That  notwithftanJing  fuch 
^*  wammt,  or  the  aid  of  the  conftaUe  upon  fuch  complaint,  -  ^  -■ 
"  it  is  ftiil  the  party's  arreft,  and  not  the  conftablc's  or  juf-  ^        "* 

tice's,  and  that  he  muft  be  prefent,  and  that  he  cannot  break  open  a 

door  by  virtue  of  foch  warrant,"  is  neither  wanranted  by  the  law 
nor  the  common  practice  (*) ;  and  in  the  book  of  2  H.  7*  1 5.  ^^ 
whore  one  juftified  in  aid  of  the  conftable  upon  a  felony  done,  and  a 
fufpicion  and  caufe  thereof,  ut  infra^  it  was  ruled  a  good  juftificatiom 
againil  the  opinion  of  Bryan ;  and  it  is  apparent  by  the  ftatute  of  5  £• 
3.  cap,  14.  *•  If  any  perfon  hath  any  evil  fufpicion  of  pcrfons  to  be 
^^  robberds-men,  waftcrs  or  draw-latches,  they  (hail  be  iocontiocnily 
**  arretted  by  the  conftables  of  die  town,  be  it  by  day  or  night ;  and  if 
•*  they  be  arretted  within  franchifes,  they  fliall  be  delivered  to  the 

bailiff  of  the  franchife ;  if  in  the  gikiabie,  to  the  ih^riff,  and  kept  in 

prifon  till  the  coming  of  the  juttices." 

The  fufpicion  may  be  by  any  perfon,  yet  the  imprifonm^nt  muft  be 
4>y  the  conftabk  ;  and  the  reafon  is  that  which  is  given  before,  becaiife 
the  conftable  is  a  proper  officer,  to  whom  complaints  of  diis  natuce 
may  be  made. 

And  therefore  if  a  felony  be  committed  upon  the  goods  of  i^.  and  the 
goods  be  found  in  the  cuttody  of  B.  and  A,  comes  to  a  conftable  and 
fhews  him  the  cafe,  and  requires  him  to  bring  him  before  a  juftice ; 
this  is  a  good  juftification  by  A.  in  falfe  imprifonment  brought  againft 
him  without  fo  much  as  an  averment,  that  he  fufped^ed  him.  H,  4. 
Car.  Rot.  513.  Marbcty  and  Porter^  B.  R.  vide  2  E.  4.  8.  b. 

But  it  is  true,  that  he  that  is  not  an  officer  cannot  juftify  by  the  com- 
mand of  him  that  fulpe<fts,  if  he  alfo  be  no  o$cer ;  and  fo  are  the 
l»ooks  of  5  i7.  7.  5.  n.  per  Cur*.  12  Co.  Rep.  92.  Sir  Aitfotiy  Ajiiefs 
cafe,  1 1  £.  4.  4.  h. 

But  then  the  cafe  is  teCly  folved,  for  if  a  felony  be  cofnmi^te^I,  and 
A.  faadi  probaUe  caufe  to  MpoSt  B.  and  accordingly  futpe£b  B.  and 
acquaints  C.  witb  the  "whole  matter,   C.  upon  this  having  prcbaJble 


CO  Crt.  Efyk  p.  Sag.  (•)  yide  Psn.  1.  f.  579. 

F  3  caufe 
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caufc  to  fufpcit  J5.  tho  he  cannot  juftify  the  imprifonment  of  B.  as  by 
the  command  of  A.  that  firft  fufpefled  him,  he  may  juftify  by  his  own 
fufpicion  \  and  the  like  of  him  that  comes  in  aid  of  A.  to  aireft  JS. 
5  H.'l.^ti  S, 

|-  g  ^      3.  The  third  thing  to  be  obfervcd  in  this  arreft  by  a  private 
-*  perfon  upon  fufpicion  is,  that  he  hath  a  probable  caufc  of 
fufpicion. 

And  thefe  probable  caufes  are  very  many,  as  for  inftance  common 
fame,  5  H,  7.  4.  b.  2  H.  1.  IS.  b.  U  £.  4.  4.  b.  ^c.  hue  and  cry 
levied,  21  H.  7.  23.  hath  part  of  the  goods  found  upon  him,  or  be 
indifled  of  the  like,  12  Co.  Rep.  92.  Ajhley\  cafe,  party  with  him 
that  committed  the  robbery.  7  E.  4.  20.  a. 

And  note^  that  the  law  hath  that  care,  that  malefad^oi^,  tho  but 
fufpeded,  fhould  be  apprehended,  that  a  man  may  alledge  twenty 
caufes  of  fufpicion,  and  it  fhall  not  make  his  plea  double,  for  one 
anfwer  makes  an  ifliie  upon  the  whole,  v'i%.  de  injuria  fua  propriA 
abfque  tali  caufa^  and  no  ifiue  fliall  be  fmgly  taken  upon  one  caufe  of 
fufpicion,  where  many  caufes  are  thus  alledged.  2  £.  4.  8  t^  9.  7  E. 
4*  20.  a. 

.  Now  what  is  to  be  done  by  a  private  perfon,  that  thus  arrefts  a 
party  upon  fufpicion  of  felony ;  if  after  fuch  an  arreft  the  party  arreft. 
ing  difcharge  him  without  bringing  him  to  a  juftice'or  conftable,  he 
fhall  be  punifhed  for  the  efcape  at  the  king's  fuit,  but  it  makes  noi  the 
imprifonment  unlawful  as  to  the  party.  10  E.  4.  17.  b. 

Or  he  may  carry  him  to  the  gaol,  and  if  the  gaoler  receive  him,,  he 
that  made  die  arreft  is  difcharged,  10  £.  4.  IS.  a.  but  he  muft  not 
cany  him  to  a  gaol  of  any  other  county  than  where  he  is  taken,  un- 
lefs  eidier  there  be  no  gaol  in  the  county,  or  that  he  cannot  for  the 
danger  of  rebels  bring  him  to  that  gaol.  1 1  £.  4.  4. 

Or  he  may  delivefr  him  to  the  conftable  of  the  vill,  and  that  is  a  fu& 
ficicnt  difcharge,  10  £.  4.  17,  b. 

But  the  proper  way  is  to  bring  him  to  a  juftice  of  peace,  who  may 
commit,  or  difcharge,  or  bail  him,  as  the  cafe  requires. 

Yet  if  the  party  fo  arrefted  be  fick  and  cannot  be  removed  without 

danger  of  death,  he  may  detain  him  in  his  own  houfe,  till  he  can 

reafonably  bring  him  to  a  juftice  or  officer,  2  E.  4.  S.  b. 

-  P    -^      The  arreft  of  a  man  upon  fufpicion  of  felony  by  a  private 

^        -^  perfon  is,  as  before  is  iaid,  a  thing  permitted  by  law  and 

dierefore  juftifiable;  but  it  is  not  a  thing  commauded  by  Isiw,  neither 

is 
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IS  the  party  paniftiable,  if  he  omit  it,  as  in  cafe  whei-e  it  is  a  knowa 
felony,  or  where  done  upon  hue  and  cry  levied,  or  by  an  officert 
or  by  a  precept ;  for  no  inan  is  judge  of  a  man's  fufpicion  but  him- 
felf  (*). 

And  therefore  there  is  not  the  fame  privilege  in  all  points  allowed  to 
him  that  arrefts  upon  fufpicion,  as  to  him  that  anefts  upon  hue  and 
cry,  or  by  warrant,  or  where  he  is  prefent  at  the  felony  committed, 
and  fu  knows  it. 

1.  It  feems  he  that  arrefts  as  a  private  man  barely  upon  fufpicion 
of  felony,  cannot  juftify  the  breaking  open  of  doors  to  arreft  the 
party  fufpe^led,  but  he  doth  it  at  his  peril,  viz,  if  in  truth  he  be  a 
felon,  then  it  is  juftifiable,  but  if  he  be  innocent,  but  upon  a  reafoni- 
able  caufe  fufpedted,  it  is  not  juflifiable,  ^Co.InJiit.p.  177,  178. 
(but  yet  to  prevent  a  murder  or  manfiaughter  a  private  perfon  may 
break  open  a  door,  12  //.  8.  2.  ^..^but  he  may  enter  by  the  doora 
open,  and  make  the  arreft  in  the  houfe. 

But  note,  that  in  all  arrefts  he  muft  acquaint  the  party  with  the 
caufe  of  his^  arred. 

But  in  cafe  of  a  known  felony  done  by  the  party,  or  where  a  ie- 
lony  is  done,  and  a  conftable  comes  and  demands  entrance  upon  a 
complaint  to  him,  or  by  a  juftice  of  peace's  warrant,  or  upon  hue  and 
cry ;  there  the  doors  may  be  broken  open  upon  notice  and  demand  of 
entrance  and  refufal. 

2.  Again,  if  there  be  a  felony  committed  by  B.  and  A,  is  prefent 
and  fees  it,  and  purfues  the  felon,  and  he  cannot  be  orherwife  takent 
and  A.  kills  him  in  the  purfuit,  tho  he  have  not  arrefted  him,  the  law 
jjdifies  him;  and  poflibly  the  fame  law  may  be  in  cafe  of  ^n  officer, 
a  warrant,  or  hue  and  cry,  tho  the  perfon  be  not  guilty  of  the  faft, 
if  he  refules  to  fubmit  lo  the  arreft  ;  but  de  hoc  infra, 

B;it  if  a  felony  be  committed,  and  A,  upon  probable  caufe  fufpeAs 
B.  to  have  been  the  felon,  tho  the  law  permits  him  to  arreft  5,  tho  in 
ti'utb  innocent,  yet  he  cannot  juftify  the  killiilg  of  him  upon  ^  ^ 
bis  flight  and  refufmg  to  fubmit,  jujiiciarife  pennittere  nolins;  •-*'-■ 
but  if  he  kills  him,  it  is  at  his  peril  \  for  if  B,  be  innocent,  it  is  at 
Icaft  manfiaughter,  Co,  P  C.  p.  56.  221.  22  AJiz,  55,  and  the  reafon 
is,  becaufe  B.  is  not  bound  to  take  notice  of  if.  as  authorized  to  arreft 
bim,  as  being  no  officer,  nor  having  any  warrant;  it^is  true*  a  con- 
AaJ)le  arrcfting  in  the  king's  name,  or  offering  fo  to  do,  the  party  is 

{•)  nJe  Part  1. 1>.  490, 

F  3  bound 
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iKmnd  to  take  notice  and  fubmit,  as  Mth  been  faid,  Part  I.  cap.  37. 
bat  a  fhetie  (hunger  oflFering  to  do  it,  a  man  is  not  bonnd  to  take 
notice  of  his  authority,  and  diercfore  may  fiy  from  him  if  innocent, 
for  poilibly  he  may  think  he  came  to  rob  him. 

3.  Yet  &rther,  if  an  innocent  perfon  be  a£bially  airci^ed  upon  fuf- 
^icion  by  a  private  perfon,  all  circumftances  being  duly  obferved,  and 
he  breaks  away  from  the  arreft,  yet  I  do  not  think  the  perfon  aircfting 
can  kill  him,  tho  he  cannot  be  otherwife  taken,  for  the  perfon  ^rrefted 
h  not  bound  to  take  notice  of  that  authority  that  the  law  gives  vo  a 
private  perfon  in  this  cafe.   • 

But  then  can  he  juftify  the  beating  or  ftriking  of  him  in  cafe  ho 
ciannot  otherwife  take  him  that  thus  makes  theaflault?  As  where  a 
bailiflF  of  the  fheriff  by  vtrarrant  arreAeth  a  perfon,  tho  he  cannot 
ftrike  or  beat  him  before  the  arreft  to  take  him ;  yet  after  the  arreft 
and  efcape  fuch  bailiff  may  juflify  his  beating,  if  he  cannot  otherwife 
retake  him  according  to  the  opinion  of  the  book,  2  £.  4.  6.  h. 

And  it  feems  he  cannot,  but  only  lay  his  hands  gently  upon  him  to 
lay  hold  of  him  for  the  rcafon  before  given. 

4.  Bur  then  fuppofe  that  either  before  the  arreft  or  after  the  arreft, 
B.  draws  his  fword  and  aflaults  jf.  and  j1.  prefleth  upon  him  either 
to  take  or  detain  him,  and  in  the  conflidl  B.  kills  jf.  is  it  murder  in 
B.  or  if  jt,  kills  B.  is  it  juftifiable  and  no  felony  in  /tP 

If  the  bailiff  of  a  ftieriff  is.  about  to  take  a  prifoner,  and  before  he 
takes  him  the  party  draws  bis  fword  and  kills  him,  this  is  murder,  as 
is  before  faid,  Parth  cap.  37.  And  on  the  other  fide,  jf  either  after 
Or  before  the  arreft  the  bailiff  upon  aftault  macfe  upon  him  kills  the 

Y  o     1  P^^f  <bis  is  no  felony,  neither  is  be  bound  to  give  back  to 

■•  /*  "^  the  wall.    Ca  P.  C.  p.  56  (^  221. 

It  feems,  that  if  the  party  arrefted  kilW  him  that  thus  arrefts  upon 
fufpicion,  always  fuppofed  the  party  killing  is  innocent,)  this  is  but 
inanflaughter  and  not  murder;  and  on  the  other  fide,  if  the  parcy  ar- 
refting  kills  the  party  arrefted  or  intended  to  be  arrefted  by  him  upod 
fufpicion,  that  this  is  roanflaughter;  and  tho  the  arreft  In  this  cafe 
had  been  lawful,  yet  the  jrarty  arrefting  hath  not  the  fame  privilege,  as 
in  cafe  of  killing  a  man  up6n  hue  and  cry,  tho  the  party  arreft:ed  after 
the  arreft,  or  upon  the  attempt  of  the  aneft,  aflaulted  him  that  i^* 
refted  him  or  attempted  to  arreft  faim.  I.  Becaufe  in  diis  cafe,  tho 
the  law  impowers  the  party  to  arreft  him,  yet  it  is  but  a  power  of  per- 
miftio%  not  an  injundtion  by  the  law,  neither  is  he  puniihabie  if  he 

had 
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had  Obt  nii^  fodi  M  aVteft;  andtbtdtliic^  ttectifeof  anaheft  l^ 
an  oftce):,  vi^ista^iit  of  a  jvAiodf  bne  knA  erf  v  whbrb  it  ia  a  dtttf  to 
arrefty  and  the  party,  that  omits  his  duty  in  this  cafe»  is  ptfiifhable  b|r 
fine  and  imprifonntent  for  hi^  omiffiob.  2.  feeeaijft  ht  miight  tiaye 
had  a  fegaf  wartant  flVim  a  jofti<^  tf  {)eace^  dr  called  an  oAcerto  hia 
affiftance,  and  then  he  had  been  und^r  a  ihore  effe£hial  proteAion  of 
the  law  in  iivhat  he  did  in  p^rfuance  of  his  duty.  3.  It  would  giv^ 
too  great  a  latitude  for  perfons  to  bb  their  own  judges  in  this  cafe,  and 
to  take  away  a  tnan'^  life  ^ho  is  innocent,  and  poffiUy  might  nok 
have  fofficicnt  aflurahce,  that  eidier  a  felony  had  been  comttitted»  or 
that  he  that  aitefls  had  a  juft  or  lawful  caufe  of  fufpicion. 

And  It  feAns  the  laW  h  the  fame,  Whatfoever  the  canfe  of  fofpii^ 
ciott  were,  yea  altho  the  peribn  were  indicted  for  Ae  o#ence,  becanfe 
iL  perfon  innocent  may  be  indi  Aed,  and  becanfe  there  is  another  way 
to  bring  him  into  an  anfWer,  namely  proce&  of  capias  to  die  (heriffy 
iivho  is  a  known  refpohfible  officer.    3  £..  3.    CoroH,  34V. 

Ai^  thus  far  concerning  arrefting  by  a  private  perfoh  up6ii  fnfi- 
picion. 

See  Bunu  Tit.  Arreft  per  tot.  Sc  Index  to  •  Hawk,  ?•  C.  tit.  Aneft.  Foftef,  136.  319, 
310.  and  4  Blacks*  Com.  ch.  ai.  of  Antfti.  pa.  %9^,  Set. 


CHAP.     XL  [  8$  ] 

Conartiing  arreils  9r  af^rdienfion  of  felons,  w  fujim  fu^peded  of 

felony  by  an  officer. 

THERE  are  certain  officers  and  mjnifters  of  public  juftice,  tlia^ 
vhrtute  officii  are  empowered  by  ^w  to  arreft  felons,  or  thofe 
that  are  fufpe£led  of  felony,  and  that  before  convidion,  and  aUb  be* 
fore  indiiftment. 

And  thefe  are  under .  a  greater  protedion  of  the  law  in  execution 
of  diispart  of  their  office  upon  thefe  two  accounts.  1.  Becaufethey 
are  perfons  more  eminently  trufted  by  the  law,  as  in  many  other  a£b 
incident  to  their  office,  fo  in  this.  2.  Becaufe  they  are  by  law  puni^- 
aUe,  if  they  negledi  their  duty  in  it. 

And  therefore  it  is  all  the  refafon  that  can  be,  that  they  fliould  have 
the  grdateft  proteAIon  and  encouragement  in  the  due  execution  of 

their 
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their  office,  finoe  their  agings  herein  are  not  aihitrary  but  neceflarf 
duties,  (not  permiffions,)  and  under  fevere  punishments  in'  their  ne- 
gleS  thereof.  * 

And  hence  it  is,  ^at  thefe  officers,  that  are  thus  intruded,  may 
vii^oMt  any  other  warrant  but  from  themfelves  arreft  felons,  and  thofe 
that  are  probably  fufpe&ed  of  felonies ;  an  J  if  they  be  aflaulted  and 
killed- in  the  execution  of  their  office,  it  is  murder  ;  and,  on  the  other 
fide,  if  perfons  that  are  purfued  by  thefe  officers  for  felony  or  the  juil 
fufpicion  thereof,  nay  for  breach  of  the  peace  or  juft  fufpicion  thereof, 
as  night-walkers,  perfons  unduly  armed,  ihall  not  yield  themfelves  to 
thefe  officers,  but  (hall  either  refift  or  fly  before  they  are  apprehended» 
or  being  apprehended  (hall  refcue  themfelves  and  refift  or  fly  fo  that 
Aey  cannot  be  otherwife  apprehended,  and  are  upon  neceffity  flain 
therein,  becaufe  they  cannot  be  otherwife  taken,  it  is  no  felony 
r  QA  1  '^^  ^^^^  officers  or  their  affiftants,  that  upon  inevitable  ne- 
L        ^  ceffity  kill  them,  tho  poffibly  the  parties  killed  are  innocent> 
for  by  their  reGftance  againft  the  authority  of  the  king  in  his  officers^ 
they  draw  their  own  blood  upon  themfelves. 

The  officers  that  I  herein  principally  intend  are,  ]•  Juftices  of  the 
peace.  2.  Sherifis.  3.  Coroners.  4.  Conftables.  5.  Watchmen. 
And  when  I  mention  thefe  I  alfo  include  all,  that  come  in  their  aid  and 
affifiance ;  for  every  man  in  fuch  cafes  is  bound  to  be  aiding  and  affift- 
ing  to  thefe  officers  upon  their  charge  and  fummons,  in  preferving  the 
peace  and  apprehending  of  malefai^ors,  efpecially  felons. 

Aiid  if  any  being  thereunto  called  (hall  not  give  their  affiftance,  they 
are  to  be  punifhed  by  fine  and  imprifonment,  and  confequently  are 
under  the  common  protc6lion  of  the  law  equally  with  the  officer! 
themfelves. 

And  that  was  the  reafon  of  the  flatutes  of  7  Jac,  cap.  5  an  J  21  jfac, 
cop*  12.  that  gave  power  as  well  to  affiflants  of  the  mod  ufual  peace- 
officers,  as  to  the  officers  themfelves,  to  plead  the^  general  iflue,  and 
give  the  fpecial  matter  of  their  juftiiication  in  evidence,  and  allow 
double  coils  to  the  defendant, 

Wherefoever  a  private  perfon  may  arreft  a  felon  or  perfon  fufpeflcd, 
there  any  of  thefe  officers  may  do  it ;  but  of  this  fufficient  hath  been 
faid  before :    I  therefore  come  to  that  powxr,   that  concerns  Aem  ' 
fpecially  as  officers  in  this  cafe* 
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I.  Juftices  of  peace  have  a  double  powtr  as  in  relation  to  artefi  of 
Scions ;  one  upon  complaint  of  another  perfon^  whereof  hereafter^ 
<cp.  13.  Another  primitive  and  original  in  thcmfeiveSy  whereof  at 
prefeiit,  . 

If  a  juftice  of  peace  fee  a  felony,  or  other  breach  of  the  peace, 
committed  in  bis  prefence,  he  may  in  his  own  peifon  apprehend 
the  felon. 

And  fo  h^  may  by  word  command  any  perfon  to  apprehend  him, 
and  fuch  command  is  a  good  warrant  without  writing ;  but  if  the 
felony  or  odier  breach  of  the  peace  be  done  in  his  abfence,  then  he 
muft  iflfue  his  warrant  in  writing  under  his  feal  to  apprehend  the 
malcfdAor,  14  iiT.  7.  9.  b.  adjudged  ;  and  by  Fineuxy  if  there  be  any 
riot  or  breach  of  the  peace  like  to  happen  by  a  tumultuous  r  g  -• 
meetings  ^c.  he  may  command  his  fervants  or  others  to  pre-  •-  /  J 
vent  it  by  arrefting  the  parties. 

•  And  notey  that  if  the  juftice  of  peace  hath  either  from  hirafelf  or 
by  a  credible  information  from  others  knowledge  of  a  felony  done^ 
and  juft  caufe  of  fufpicion  of  any  perfon,  he  may  himfcif  arreft  and 
commit  that  perfon,  14  i7.  7.  8.  per  Keble\  and  according  to  it 
are  the  expreis  words  of  the  flatute  of  34  £.  3.  cap,  I.  before- 
mentiond. 

II.  Secondly,  As  to  the  Jhenff^  it  is  ordaind  by  the  flatute  of 
JVeJiminJi.  1.  cap^  9.  (a)^  **  That  all  generally  be  ready  and  ap- 
pointed at  the  commandment  and  fummons  of  the  fheriff,  and  at  the 
ciy  of  the  country  to  fue  and  arrcft  felons,  when  any  need  fhall 
be,  as  well  within  franchifes  as  without,  and  they  that  will  not  fo 

*'  do,  nnd  thereof  be  attaint,  (hall  make  grievous  fine  to  the  king, 
*^  and  if  default  be  found  in  the  lord  of  the  franchife,  the  king  fhall 
•*  take  the  franchife  to  himfelf,  tsfr.  And  if  the  flieriff,  coroner,  or 
*'  bailiff,  will  not  attach  or  aiTeft  fuch  felons  there,  as  they  may,  or 
*^  will  not  do  their  office  for  favour  borne,  to  fuch  mifdoers,  and  be 
**  attaint,  they  (hall  have  a  year's  imprifonment  and  after  maka 
•'  grievous  fine,  if  they  have  wherewith,  and  if  not  three  years  ira- 
••  prifonment. 

By  thi$  ftatute  the  fheriff  is  not  only  enabled  but  injoind  to  arreft 
felons,  and  all  perfons  are  required  to  be  affifting  to  him  therein  upon 
his  fummons ;  and  they  are  puniihable  by  fine  and  imprifooment  in 
default  diereof. 

(0)  t  C«.  JnfiiU  /.  I7l»  ' 

And 
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And  «Hi0  die  Aeriff  in  hit  Tkm  had  pcywer  to  take  prfentm^ts 
of  felonies  at  cotttmon  law,  yet  this  was  not  intended  barely  0f  if* 
filing  precepts  upon  fuch  inquifitkms,  but  to  a  miniflerial  takihg  of 
felons  as  he  was  confervator  of  the  peace,  for  his  Turn  was  kept 
but  twice  in  the  year,  but  the  occafions  of  taking  felons'  were  fre* 
onent* 

And  accordingly  it  was  pra^tifed,  vide  S  H.  1,  5.  a.  in  Jlntf  die 
iheri^  arrcfted  one  fufpe£ted  of  felony,  and  no  queftion  of  the  law- 
lulnefs  thereof 
-  «  III.  Coroners :  Tho  coroners  had  no  power  of  taking  in* 
L  J  quilitions  of  any  felony  hot  the  death  of  a  man,  as  hath 
been  ihewn ;  aiid  dierefbre  by  the  exprefs  provifion  of  the  ftattite  of 
4  £.  1»  De  officio  coronatoris  he  may  not  only  make  procefs  but  make 
hue  and  cry  after  them,  yet  by  the  fiatute  of  JVeJIminft.  1.  cop.  9. 
above-mentiond  he  Is  a  confervator  of  the  peace  in  relation  to  all  fe- 
lonies, and  can  command  them  to  be  apprehended,  tho  he  can  take 
no  inqaifition  concerning  any  but  the  death  of  a  man. 

IV.  For  the  office  of  conjiabk  it  b  of  twofold  extent.  !•  Mini- 
fterial  and  relative  t6  the  juftices  of  peace,  coroners,  (faerifis,  GsTr. 
whofe  precq»ts  he  ought  to  execute,  or  in  default  thereof  he  may  be 
indited  and  fined.  2.  Original  or  primitive,  as  he  is  a  confervator 
of  the  peace  at  common  law. 

By  the  original  and  inherent  power  in  the  conftable  he  may  for 
bleach  of  the  peace  and  fome  mifdemeanors,  lefs  than  felony,  im- 
prifon  a  peifon. 

If  a  man  leaves  an  infant  in  the  coM  to  the  intent  to  deftroy  it, 
or  di^ge  the  parifli,  die  conflable  may  take  him  and  put  him  In 
die  ftocks.  M.  34  &  35  Elix.  B.  R.  Croke^  n.  1.  Beal  and  Char^ 
iCTf  p.  287. 

So  if  a  conftable  be  aflauhed  by  J.  tho  it  be  in  his  own  c&fe,  he 
may  iraprifon  die  party  and  can7  him  to  gaol ;  but  for  opprobrious 
words,  or  a  general  hindrance  of  him  to  Common  the  trained  bands 
to  attend  the  lord  mayor  of  London  upon  his  precept,  he  cannot  jot- 
tify  die  imprifoniag  of  a  perfon  in  die  Compter^  71  51  Eliz.  Rot 
1521 .  Fulwood  and  Gafcoign  (o) ;  but  he  muft  bring  hirtl  to  a  jutHce 
of  peace :  nota^  in  the  julHfication  it  was  alfo  adjuged,  that  he  aT- 
faulted  him :  idto  quare  of  that  judgment. 

(t)  SsvU,  /•  97,  ' 

And 
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And  what  may  ht  done  by  a  conftabk  may  be  done  by  hit  deputy, 
for  by  the  law  a  conftable  may  make  a  deputy,  and  he  is  within  tfa^ 
fiatute  of  1  Jac.  cap.  5.  to  plead  the  general  iflue.  ^.13  Jac.  fi.  R. 
P/teips  and  fVlnchcomki  fd). 

If  A.  mea^c^  B.  to  kill  him,  upon  complaint  thereof  to  fhe  con- 
ftable  he  may  arrcft  hin^  and  put  him  into  the  ftocks,  till  .  ^  - 
he  find  furcty  of  the  peace,  44  E.  3-  Barre>  2M.  hut  that  ia  *•  °  -^ 
intended,  that  he  may  detain  him  till  he  can  conveniendy  bring  him 
to  a  judice  of  peace  and  to  ^void  th^  prefent  danger,  for  tho  fome 
pf  the  old  books  feem  to  hoidi  that  the  conftable  may  take  fureties 
of  the  peace  suid  d^n  a  perfoo  till  he  gives  him.fureties,  yet  it  caur 
fiot  be  by  recognizance  but  by  bond,  and  that  for  an  afiray  or  menace 
of  breach  of  the  peace  done  in  his  view.  /f.  37  £//z.  B.  R.  Crfke^ 
«.  25.  Sharrock  and  Hanmer  (ej. 

If  information  be  givep  to  a  conftable,  that  ^  man  and  woman  ave 
in  incontinency  together,  he  may  take  the  neighbours  and  arred  themy 
and  commit  them  to  prifon  to  find  fureties  for  their  good  behaviour, 
1  //.  7.  6.  tf.  tliere  the  cuftom  of  London  indeed  is  pleaded;  hut  13 
//•  7.  10.  h,  adjudged,  that  it  is  a  good  juftification  for  the  conftable 
or  any  in  af&fiance  to  plead,  diat  J,  ho)ds  a  mefiuagie  in  the  iame 
vill,  and  (he  kept  perfons  fufpedled  of  common  bayvdry,  and  the 
plaii^iiff  fufpicioufly  reforted  to  that  houfe  with  women  of  ill  fame, 
and  that  h^  airefled  the  plaintiff  to  find  fureties  £or  the  good  be- 
haviour. 

The  conftable  may  arreft  fu^doiis  lught  walkers  ffj  by  the  fta- 
tote  of  5  £•  3.  c(ip,  14.  and  men  that  ride  aixQod  in  fair  or  markets 
or  elfewhere.    Stat.  2  E.  3.  cap^  3.  de  Northampton. 

And  it  appears  by  the  books  faefere-meatipned,  that  in  cafea  of 
^iTcfts  of  this  or  the  like  nature,  tl»  conftable  may  execute  his  oCce 
upon  information  and  requeft  of  othefs,  that  foipefSt  a^d  charge  the 


(dj  Moor  f.  845. 

ffj  Cr;Sim>  P- Vf' 

(f)  Buc  then  tut  iu^icion  maft  not  be 
«  mrrc  caufdcfs  fufpiciost  but  ouft  be 
founded  upon  fome  probable  reafon  ;  and 
fo  it  was  loled  in  the  cafe  of  tbe  Qu^n 
and  7m^,  Mkh.  1^09.  f9r  the  iqitfder  of 
X>riir,  who  was  kUd  in  aiding  the  conftable, 
who  had  uluc»  »p  a  womua.  ibtt  was 
%nlking  the  ftreet  upon  fufpiciony  u  being 
m  woman  of  ill  £ime»  C.  7.  H9lt  deU? erd 
the  xefoiiition  of  the  couri^  that  it  was  not 
SDurdcr,   ana  gave  this  for  one  leafon, 


**  That  it  was  not  !a%irfttl  even  for  a  legal 
>'  ctfnftable  to  ta|(e  up  a  woma^  upon  1 
**  bafc  fufpicion  only,  having  bc^n  guiliv 
^  of  no  btncb  of  toe  peace  nor  any  no. 
**  lawful  aft :  and  u  to  the  cide  in  13  H.  7. 
•*  10.  the  Tcafon  dicrcof  was,  becaufe  it 
M  was  in  tbe  VM6W  of  the  conftable^  who 
**  found  hermifdoixigi  thatbf  latCj  cofft* 
f  *  ibbkf  made  a  piSfticc  oJ^  taking  up 
<*  pecmle  only  for  walking  the  ftieets.  bvt 
<^  he  knew  not  whence  they  had  fuch  i& 
*>  authority,  M^.  Mtf. 

OifienderSi 
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offenders,  nay  tho  it  be  but  with  fufpiclon  thereof.    5  £.  3.  cap,  14^ 
15  H.  7.  10.  b.    44  E.  3.  /?flrrf  202. 

But  if  there  be  an  affray,  tho  to  prevent  it,  or  in  the  time  of  the 
affray  the  conftable  may  upon  information  or  complaint  arrcft  the 
offender,  yet  it  is  held,  that  if  the  affray  be  pad,  and  no  danger  of 
death,  the  conftable  cannot  arreft  the  parties  without  a  waiTant  from. 
a  juffice  of  peace.    38  £.  3.  B.  Faux  ImprifBnment  6» 

But  the  law  feems  contrary,  for  tho  in  that  cafe  be  cannot  take 
fijrety  of  the  peace  himfelf,  yet  upon  a  complaint  to  him  he  may 
irreff  the  party  to  bring  him  before  a  juftice  to  find  furety  of  the  peace, 
or  for  appearance.    44  E.  3.  Barre  202.    35  Eli%.  SAarrock's  cafe. 

Now  as  touching  the  ccnffable^s  power  of  arrefting  fx  officio  in 
relation  to  felonies  it  may  come  under  thefe  confiderations,  1 .  What 
his  power  is  to  arreff  when  a  felony  is  certainly  committed.  2.  What 
bis  power  Is  to  arreft  in  cafes  of  fufpicion  of  felony,  3.  What  his 
power  is  in  cafe  of  danger  of  felony,  tho  none  be  committed,  as  io 
cafe  of  affrays  or  dangerous  wounding. 

I.  As  to  the  firft  of  thefe,  where  a  felony  is  committed,  it  is  of 
all  hands  agreed,  that  he  may  ex  officio  arreff  and  Imprifon  the  felon 
till  he  can  conveniently  be  conveyed  to  a  juftice  of  peace  or  the  com** 
mon  gaol. 

And  it  will  be  all  one,  whechcr  the  felony  were  committed  in  the 
fame  vill,  or  in  any  other  viU  or  county,  if  the  felons  be  within  the 
vill  where  he  is  conftable. 

And  this  appears  clearly  by  the  books  of  2  H.I.  \S  b,  7  E.  4. 
20.  a,  and  divers  others,  and  by  the  ftatute  of  IVeftm.  1.  cap,  9* 
bE.  3.  cap.  14. 

And  in  that  cafe  it  is  on  all  hands  agreed. 

1.  TTiat  he  may  break  open  doors  to  take  the  felon,  if  the  felon 
be  in  the  houfe,  and  his  entry  denied  after  demand  and  notice  that  he 
is  conftable. 

2.  That  if  in  fuch  an  attempt  of  arreft  the  conftable  or  any  that 
come  in  his  affiftance  be  kild  after  competent  notice  that  he- is  con* 
fiable,  it  is  murder. 

J     3.  That  if  the  felon  reftft  and  cannot  be  taken,  whether 
L  ^    -^  it  be  after  the  arreft  or  before,  the  killing  of  the  felon,  who 
cannot  be  otherwiie  taken,  is  no  felony. 

And  the  reaibn  of  all  this  is,  becaufe  he  is  ex  officio  a  tonfervator 
of  the  peace,  and  is  not  only  permitted  but  by  law  injoind  to  take  a 

felon, 
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MoTif  and  if  he  omits  his  duty  herein,  he  is  indldbble  and  fubjedl  to 
a  fine  and  imprifonment. 

And  if  b  not  material,  whether  he  faw  the  felony  committed,  or 
hath  it  only  by  complaint  or  information  ;  for  as  well  in  one  cafe  as 
the  other  he  is  bound  to  apprehend  the  felon,  and  make  fearch  alter 
him  within  the  limits  of  his  jurifdi£tion,  and  to  raife  Aue  and  cry  upon 
him  ;  and  certainly  what  may  be  done  upon  Auf  and  cry  raifed  upon 
a  felon  may  be  done  by  that  condable  who  upon  the  iirft  complaint 
niifeth  it;  smd  the  law  gives  him  prote6lion  in  the  execution  of  his 
office,  and  will  never  puniih  him  in  the  necefiary  purfuit  of  what  it 
iiijoins  him. 

And  with  this  all  the  before  cited  books  in  the  precedent  chapter 
do  agree ;  for  I  have  before  therein  determind,  that  in  this  cafe  a  pri« 
vate  perfon  may  kill  a  felon,  who  is  really  fuch,  if  he  cannot  other- 
wife  be  taken;  vide fupra^  p.  11* 

2.  I  come  to  the  fecondy  namely  what  if  there  be  a  felony  done, 
(fuppofe  a  robbery  upon  jtj  and  if«  fufpe<£ls  B.  upon  probable 
grounds  to  be  the  felon,  and  acquaints  the  conftable  with  it,  and  de- 
fires  his  aid  to  apprehend  him  ;  in  this  cafe  I  fay, 

1.  That  the  conftable  may  apprehend  B,  upon  this  account,  tho 
the  fufpicion  arife  in  A.  at  firft  ;  and  with  this  agree  the  ftatutes  of 
3  £.  1.  cap.  9.  and  5  E.  3.  cap.  14.  and  the  books  of  2  E.  4.  9.  a, 
5  Co.  Rep.  91.  b.    Semain^s  ceiky    Dalt.  cap.  109,  p.  292.  (g)^   15 
E.  4.  9.  a.  accords  2  H.  1.  15.  b.  tho  Brian  be  to  the  contrary ;  but 
there  are  to  be  thefe  circumftances  to  accompany  it,  1 .  A.  the  perfon 
fufpe£ting  ought  co  be  prefent,  for  the  judification  is,  that  he  did  aid 
jI.  in  taking  the  party  fufpefted,    2  H.l.  \5.  b.     He  ought  to  in- 
quire  and  examine  the  circumftances  and  caufes  of  the  fufpicion  of 
A.  which  tho  he  cannot  do  it  upon  oath,  yet  fuch  an  infornution 
may  carry  over  the  fufpicion  even  to  the  condable,  whereby  p        , 
it  may  become  his  fufpicion  as  well  as  the  fufpicion  of  ^.  '•  "     ^ 
And  if  the  conftable  fliould  not  be  allowd  this  latitude  in  cafes  of  this 
nature,  many  felons  would  efcape^  and  the  party  arrefted  hath  no 
prejudice  thereby,  for  die  juftice  of  the  peace,  to  whom  in  fuch  cafes 
he  is  properly  to  be  brought,  may  coniider  the  circumftances,  and 
poflibly  in  fome  cafes  difchairge  or  bail  him,  and  upon  his  trial,  if  in« 
nocenty  be  will  be  difcharged.     3.  But  there  muft  be  a  felony  in  fad 

(l)  Ntw  MMt.  cap.  i6i.  /•  533. 

done 
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iontf  ^nd  the  conftahle  muft  be  afcertauned  of  tiatp  and  aver  it  in  his 
p]ea»  and  it  is  iffiiable. 

2.  Confequendy,  if  the  conftable  upon  fuch  an  arreft  or  attempt 
thereof  be  kild,  it  is  murder  as  well  as  in  the  former  cafe. 

3.  That  in  fuch  cafe,  if  the  fuppofed  ofien4er  fly  and  take-  houfe, 
and  the  door  will  not  be  opened  upon  demand  of  the  conftable  and 
notification  of  his  bufineiSf  the  conftable  may  break  open  the  door» 
Ad  he  have  no  warrant.  13  £•  4.  9.  a-  for  it  is  a  proceeding  for  tbe 
lung  by  perfons  by  law  authorizedy  and  thereCore  there  is  virtually  a 
n99  omittas  in  the  aftings  of  their  authority. 

And  the  reafon  of  the  difference  between  private  perfons  anieftivg 
upon  fufpidon  an^  conftables  is,  1.  Becaufe  that  in  the  former  cafe 
it  IS  but  a  thing  permitted  to  private  perfons  to  arreft  for  fufpicion,  and 
they  are  not  puniftiable  if  they  omit  it*  and  therefore  they  cannot 
break  open  doors ;  but  in  cafe  of  a  conftable  he  is  punifliable  if  he  omits 
h  upon  complaint.  2.  Becaufe  it  would  bp  a  great  inconvenience  if 
every  private  man  upon  pretence  of  fufpicion  flio]uId  break  open  houfes^ 
fi>r  they  may  not  be  of  known  value  or  refponf^ble ;  but  a  conftable  is 
an  officer  known  within  the  vill»  and  his  authority  kpown,  and  is 
prefumed  of  fuffciency,  for  he  is  chofen  by  the  leet,  like  a  bailiff 
Jfirus  a  conns f  vho  deed  not  ihew  his  warrant  {*). 

Again  it  feems  to  me^  that  if  a  perfon  dius  charged  with  fufpicion 

of  felony  upon  juft  grounds  of  fufpicion,  and  where  a  felony  is  adu- 

|.       -%  ally  committed,  tho  he  be  innopent,  yet  if  he  refift  the  officer 

ty^i  ^fief  ootice  that  he  is  the  officer,  j^nd  aflault  hiin,  if  the  offi* 

ccr  kiO  him,  it  is  no  murder. 

But  it  may  be  mo|ie  quef^iopahle,  whether  if  he  fly  and  cannot  be 
apprehended,  the  officer  may  kill  him,  where  be  is  fufpedled  and  in- 
nocent, if  he  cannot  be  otherwife  taken,  as  he  may  a  felon,'  as  before 
is  (hewn,  p»  77.  hut  it  feems  he  may,  and  it  is  no  felony  no  more 
than  in  the  former  cafe,  for  thefe  reafons,  1.  Becaufe  the  conftable 
i$  Obliged  to  dp  his  office  in  cafe  of  a  probable  fufpicion,  as  well  as 
in  Qife  of  an  aftual  felony.  2.  Becaiife  he  cannot  judge,  whedier 
ibe  paity  be  guilty  or  not,  till  he  comes  to  his  trial,  which  cannot  be 
^  he  l]Ne  a^prehooKled.  3.  Qpcpufe  the  party  draws  upon  himfelf  this 
ioconveoicnce,  ^  imkes  hjmielf  fuSf^ed  by  his  very  flight  from 
Ae  kaofm  offiper. 

(*j  nif  Psn  I.  f,  jfiu 
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And  chb  is  the  reafon  why,  tho  a  man  be  innocent  of  a  felony  com* 
mined,  yet  if  he  fled  for  it,  and  that  be  prefented  by  the  coroner,  or 
found  by  the  jury  that  acquits  him  of  the  felony,  yet  he  forfeits  his 
goods,  becaufe  it  was  his  own  fault  that  he  did  not  Jlarejw't^  and 
bfougbt  upon  himielf  the  juft  caufe  of  fufpicion,  and  put  the  country 
10  trouble  and  hazard  in  purfuiog  hkn. 

And  yet  it  is  true,  that  if  the  felon  were  not  once  in  the  hands  of 
in  officer  that  had  warrant  to  arreft,  as  if  he  be  in  the  houfe,  and  fly 
our  at  a  back-door  before  the  ofiicer  feizeth  him,  this  is  not  an  efcape 
in  die  officer,  27  ^Jfi%,  9.  But  on  the  other  ftJe  it  may  be  faid,  that 
It  it  neyerthelefs  an  efcape  in  the  townfliip,  for  which  they  fhall  be 
amerced,  tho  the  perfon  were  never  adlually  taken ;  qmd  vide  fupra, 
lap.  10. 

And  therefore  it  is  at  the  peril  of  the  whole  viU,  if  they  take  not 
a  felon  (*),  and  when  he  is  upon  probable  caufe  fufpedted,  he  is  pre- 
fumed  (o  be  fuch,  till  the  conttary  appear  upon  his  trial. 

And  therefore,  as  before  is  faid,  a  juflice  of  peace  cannot  difcharge 
a  perfon  brought  before  him  but  for  fufpicion  of  felony,  in  cafe  a 
felony  were  committed,  but  muft  either  bail  or  commit  him. 

And  upon  the  reafon  befere  given  it  feems,  that  if  a  per-  - 
ion  be  charged  to  the  conilable  for  felony,  or  fufpicion  of '"  ^  -■ 
felony  in  the  county  of  A:  and  the  conflable  charge  him  in  the  king's 
name  to  yield  himfelf,  and  he  either  before  or  after  the  arreft  purfue 
bim  into  another  vill,  nay  into  another  county,  the  conftable  hath 
the  fame  privilege  and  protcdlion  upon  his  purfuit  and  arreft,  as  if  ho 
were  taken  in  the  county  of  j1»  tho  yet  he  muft  bring  him  before  t^e 
juftice  'of  that  county  where  he  was  taken ;  vide  Crompton  di  Pate^ 
p.  172,  173.    Dalt.  p.  340.  (h). 

But  for  this  latter  cafe  I  uke  the  law  to  be  all  one  in  cafe  of  a  con* 
ftable  having  a  warrant  to  arreft  a  felon,  or  not  having  one,  but  do« 
ing  it  by  his  own  intrinGc  power  virtute  officii^  namely,  that  if  he 
hath  or  hath  not  a  warrant  from  a  juftice  of  peace  to  arreft  a  felon, 
if  the  felon  fly  into  another  county  before  arreft,  he  is  to  be  brought 
before  a  juftice  of  that  county,  or  to  the  gaol  of  that  county,  where 
he  is  anefted ;  but  if  he  were  once  arrefted  and  efcape,  and  upon 
freftx  fuit  he  is  uken  by  the  conftable  in  another  county,  yet  he  mtj 

(*)  This  holdi  only  as  to  felony  toudi-     f,  ft. 
ing  the  death  of  a  d^,  but  sat  in  ctCc         (kj  Nfm  M^»  *•  ||4« 
of  other  felony,  ai  Uicft,  ^4,  9id§  /ifftf, 

Vol.  XK  Q  b« 
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be  brought  back  to  the  juftice,  or  gaol  of  that  county  where  he  wa« 
firft  arreftcd  {*) ;  for  in  that  cafe  in  fuppofition  of  law  he  is  always 
in  cuftody  by  force  and  authority  of  the  firft  arreft,  as  well  where 
the  arreft  was  vWtutc  offidiy  as  where  done  by  a  warrant*  Vidi  2 
J?  4.  6.  h.    13  £.4.  8.*. 

And  thus  far  touching  the  fecond  cafe. 

3.  The  third  cafe  is,  where  a  felony  is  not  yet  committed,  but  in 
danger  to  be  committed. 

If  A,  hath  wounded  B,  fo  that  he  is  in  danger  of  death,  and  A,  flies 
and  takes  his  houfe,  and  fliuts  ihe  doors,  and  will  not  open  them,  the 
conllable  of  the  vill  where  it  is  done,  or  upon  hue  and  cry,  may 
break  the  doors  of  tlie  houfe  to  take  him,  if  upon  demand  he  will  nat 
yield  himfclf  to  the  conftable.    7  E,  3.  16.  b.    Barre  291. 

And  in  that  cafe,  if  the  conftable  be  kild,  it  is  murder ;  if  he  kiD 
ji,  if  he  cannot  be  otherwifc  taken,  it  is  no  felony,  but  excufable 
and  juftifiable  by  (he  necei&ty  caufed  by  the  obftin^cy  and  default 
of  ^. 
|.  ^  If  there  be  an  aflfray  in  the  houfe,  where  the  doors  arc 
*•  ^^  -'  fhut,  whereby  there  is  likely  to  be  manflaughter  or  blood- 
Aed  committed,  the  conftable  of  the  vill  having  notice  thereof,  and 
demanding  entrance,  if  they  within  refufe  to  do  it,  but  conttbue  the 
affray,  the  conftable  may  break  open  the  doors  to  keep  the  peace  and 
prevent  the  danger. 

Nay  yet  farther,  if  there  be  diforderly  drinking  or  noife  in  an 
hoiifeat  an  unfeafonable  time  of  night,  efpecially  in  inns,  taverns,  or 
alehoufes,  the  conftable  or  his  watch  demanding  entrance,  and  being 
teTufcd,  may  break  open  the  doors  to  fee  and  fupprefs  the  difordcr ; 
and  this  is  conftantly  ufed  in  London  and  Middlefex, 

I  come  now  in  the  loft  place  to  confider  what  the  conftable  is  to 
do  with  his  prifoner  that  he  hath  thus  arretted  for  felony,  or  other 
caufes  above-mentiond. 

In  cafe  of  a  fudden  affray  through  paflion  or  cxcefs  .of  drink,  he 
may  put  the  perfons  in  the  ftocks,  or  in  a  prifon,  if  there  be  one  in 
llie  vill,  tiir  the  heat  of  their  paflion  or  intemperance  is  over,  tho 
lie  delivers  them  afterwards,  or  till  he  can  bring  them  before  a  juftice 
fcf  peace. 

If  an  ofFenfc  be  committed^  for.whiph  the  conftable  may  arroft^ 
he  may  convey  thcmw  the  (her iff,  .or  his^  gaqlgf  of 'l(ljc  county  \  atid 

(•)  >0«  eart  I.  ^  5J0.  

if 
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it  be  within  a  franchife,  he  may  deliver  them  to  the  gaol  of  the 
franchife,  and  they  are  bound  to  receive  them  without  taking  any  £nc 
for  the  fame  by  the  flatute  of  4  E,  'S.cap.  10.  vide  5  H.  4.  cap.  10* 
23  H.  8.  cap,  2.  But  the  fafeft  and  bcft  way  in  all  cafes,  is  to  bring 
them  to  a  juftice  of  peace,  and  by  them  the  prifoner  may  be  bailed  or 
committed*  as  the  cafe  {hall  require;  but  till  they  are  bailed  or  dif- 
f;hargedy  or  the  iherifF  or  gaoler  hath  received  them,  they  are  dill 
u%)[^  the  charge  of  the  condable  that  took  tbeip.  10  H.  4.  7.  a. 
Efct^  6.  Till  the  conftable  can  conveniently  convey  the  parties 
arrcftod  to  a  juftice  of  peace,  or  the  common  gaol,  as  when  the  arreft 
Is  in  or  near  night,  he  may  detain  the  pa^-ty  in  the  ftocks ;  or  if  there 
be  no  ftooks  in  that  vill,  he  may  bring  them  to  the  ftocks  of  the  next 
adjacent  viQ» 

And  if  tht)  perfon  be  of  quality  or  fick,  the  conftable  may  p    ^  i* 
[keep  him  in  ^n  houfe  (t)'\  for  a  day  and  a  night  at  leaft,  ■-  ^    J 
-axid  in  fome  cafes  of  necei&ty  for  a  longer  time,  till  he  can  with  fafety 
and  cooveniency  convey  him  to  a  judice  of  peace,  or  the  commoa 
gaol.    20  £.  4,  6.  h.  22  £.  4.  35.  b.  Dalt.  p,  340. 

The  chargef  of  fending  malefadors  to  gaol  by  the  common  law^  is 
to  be  borne  by  the  vill  where  they  are  apprehended.  3  £.  3.  Coron. 
328.  4  E.  3.  cap.  10. 

But  now  by  the  ftatute  of  3  Jac.  cap.  10.  the  charge  is  to  be  borne 
by  the  prifoner,  if  fae  hath  wherewith,  the  fame  to  be  levied  by  war- 
rant  of  the  juftices  of  peace  \  and  if  he  hath  not  wherewith,  then  th« 
charge  to  be  borne  by  the  pariih,  townftiip,  or  tithing,  where  the  of- 
fender is  apprehended,  by  a  tax  or  rate  to  ^e  made,  as  by  the  faid  ad| 
is  prefcribed. 

And  what  I  have  herein  faid  touching  the  conftable  is  applicable 
to  a  titbing-man,  headborough,  burtholdcr,  for  their  authority  is  much 
the  fame. 

But  the  condable  of  the  hundred  is  a  didind  officer,  and  introduced 
upon  the  ftatute  of  /V/ntoft,  vide  H.  37  £//«.  fi.  R.  Crokty  n^  25. 
Sharrock  and  Hanmer;  yet  he  feem^  to  be  a  conferyator  of.  the 
peace. 

V.  tVatchmen:   Watchers  are  of  three  kinds,    1.  That  which  is 

appointed  by  the  ftatute  of  pyinton^  cap.  4.  which  is  that  from  Afcen-^ 

^on^tay  until  Afichaclmait  watche^  ft»aU  be  kept  in  all  towns  from 

(t)  Thefe  words  are  not  in  the  3f^.  but  they  or  odbert  to  the  likf  eSeft  att  laanife^. 
Jy  wiyiud  to  fupply  Uic  iicaie. 

G2  fiin. 
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iun-fetting  to  fun*rifing  m  boroughs,  bfc.  by  twelve,  in  other  towns 
by  fix  or  four,  according  to  the  number  of  the  inhabitants :  this  watch 
is  to  be  fet  by  the  conftable,  and  the  negled  thereof  puniftiable  by 
5  H,  4.  cap»  3.  Their  power  is  to  arreft  fuch  as  pafs  by  until  the 
morning,  and  if  no  fufpicion,  they  are  then  to  be  delivered,  and  if  fuf- 
picion  be  touching  them,  they  fliall  be  delivered  to  the  flieriff,  viz- 
to  the  common  gaol,  there  to  remain  until  they  be  in  due  manner  de- 
livered; and  if  they  will  not  obey  the  arreft,  hue  and  cry  fl^ali.bc 

P         ^  levied  upon  them  ;  but  this  watch  extends  only  between  'J/^ 

*•  ^'    J  cenjion  day  and  Michaelmas. 

2.  But  there  is  another  watch  that  may  be  kept  by  the  conftablc 
ex  officio^  which  mviy  extend  to  other  timLS^  becaufe  there- be  other 
things  uniler  his  charge,  as  a  confervator  of  the  peace-^  as  for  the 
purpofe  to  raife  or  purfue  hue  and  cry  i^pon  lobberies  cbmmitted  by 
the  ftatute  of  fVinton^  tap,  1 .  to  fearch  for  lodgers  in  fubdrbs  of  cities, 
that  are  fufpicious  perfons,  which  is  to  be  done  every  week,  or  at 
leaft  once  in  fifteen  days  by  the  fame  ftatute,  cap.  4.  for  fuch  as  ride 
or  go  armed  by  the  ftatute  of  2  £.  3.  cap,  3.  for  night-walkers  and 
perfons  fufpicious  either  by  night  or  day  by  the  ftatute  of  5  E.  3. 
cap.  14. 

And  altho  a  conftable  is  not  bound  to  any  precife  time  for  this  kind 
of  watch,  nor  punifliable,  if  he  omit  it  barely  for  the  omiflion,  if  he 
be  ready  upon  occafion  to  do  his  office,  when  required  in  thefe  cafes, 
yet  it  is  in  his  power  to  hold  fuch  watches,  as  often  as  he  pleales, 
and  it  is  convenient  and  juftifiable,  and  herein  the  watchmen  are  the 
minifters  and  affiftants  of  the  conftable,  and  are  under  the  fame  pro- 
teflion  with  biro,  and  may  a£t  as  he  doth  ;  and  regularly  he  ought  to 
be  in  company  with  them  in  their  walk  aud  watch. 

3.  There  is  yet  a  third  kind  of  watch,  which  is  by  authority  of 
the  juflicts  of  peace,  which  may  be  held  at  other  limes  than  the 
ftatute  of  ffln$on  appoints,  and  the  watch  thus  appointed  hath  the 
fame  power  as  either  of  the  former ;  and  this  ieems  to  be  within  the 
power  of  any  one  jufilce  of  peace  by  the  firft  JJJignavimus  in  his 
commiflion;  vide  Lamb,  Jujiic,  Lib,  I.  ce(t,  20.  p.  185.  Dalt,  cap,  60. 
p.  142.  (kj^  and  cap,  109  p.  292.  (ij  ;  tmt  the  (afer  w;iy  and  more 
ufual  is  by  order  of  the  fcfiiom  of  the  peace  or  of-dfe  court  of  king's 
bench,  whidi  hath  the  highcft  ordinary  authority  in  matters  of  the 
peace  and  prefervation  thereof* 

(iij  Ntw  Edit,  tsps  104.  p.  354.  XO  ^*^  ^^'  ''/•  ^^'  /•  5t^* 

•    -  Now 
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Now  a  watchman  hath  a  double  protcdlion  of  the  law,  v'iz.  1 . 
As  an  aflifbnt  to  the  conftable,  when  the  conftable  is  prefent  or  in  the 
watch,  for  fo  every  man,  who  is  affifting  to  the  conftdblc  in  the  ex- 
ecution of  his  office,  hath  the  fame  proteftion,  that  the  r  o  -■ 
law  gives  the  conftable.  2-  Purely  as  a  watchman  fet  by  ••  "  -■ 
order  of  law ;  and  the  law  takes  notice  of  his  authority  yj/^  to  nomine^ 
and  therefore  killing  of  a  watchman  in  execution  of  his  office  is  mur* 
ckr.    Co.  P.C  cap.  7.  p.  52.    9  Co.  Rep,  66.  a.    Mackallfs  cafe. 

Ai)d  fuch  a  watchman  may  apprehend  night-walkers  and  commit 
them  to  cuftody  till  the  morning,  and  alfo  felons  and  perfons  fufpcf^ed 
of  felony* 

And  thus  £ur  of  atrefts  vtrtute  officii. 

See  Bum.  Tit.  Arrrft.  per  tot.  Index  t3  %  Hawk.  P.  C.  Tit.  Arreft.  Fofter  136, 
319,  320  Ic  4.  Blackf.  Com.  ch.  ai.  Of  arreds;  pa.  289,  &c.  Sec  fiaiHt  Tic. 
i;oa(lable.    Burn.  tit.  Wauh. 


CHAP.    XII. 

Of  arrefls  of  felons  upon  hue  and  cry  raifed. 

HUE  and  cry  is  the  old  common  law  procefs  after  felons  and 
fuch  as  have  dangeroufly  wounded  any  pcrfon;  And  this 
hath  received  great  countenance  and  authority  by  fever al  a£b  of 
parliament. 

By  the  ftatute  of  JVeftm.  1 .  cap.  9.  (a),  it  is  enaSed,  "  That  all 
^  be  ready  and  apparelled  at  the  fummons  of  the  (heriff  li  a  cry  di 
**  pays  to  purfue  and  aiTeft  felons  as  well  within  franchifes  as  with- 
**  out ;  and  if  they  do  it  not  and  be  thereof  attaint,  Icroy  prendra  a 
<<  eux  jrrcvement^  they  are  to  be  indidted  and  fined  for  tlie  negled. 

By  the  ftatute  of  4  £-  !•  De  officio  coronatoris  "  Hue  and  cry  (ball 
'*  be  levied  for  all  murders,  burglaries,  men-flain,  or  in  peril  to  be 

flain,  as  other- where  is  ufcd  in  Englandy  and  all  ihail  follow  the 

hui  and  fteps  as  near  as  they  can ;  and  he  that  doth  not,  and  Js 
**  convi^  thereof,  fliall  be  attached  to  be  before  the  juftices  in  eyre.^* 

By  the  ftatute  of  IVlnton^  cap*  1.  **  From  henceforth  every  coun- 
**  try  (h^  be  fo  well  kept,  that  immediately  upon  robberies  and 

(^J  1  Co*  Jnfiit.  /.  171. 
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"  felonies  committed  frefli  fuit  fliall  be  made  from  town  to  town, 
**  and  from  country  to  country  :'*  and  cap,  4.    "  If  any  will  not 
**  obey  the  arreft  of  the  town,    where  night-walkers  pafe,    they 
**  fliall  levy  hue  and  cry  upon  them ;  and  fuch  as  keep  tfie  town, 
(viz,  the  bailiff  or  conftable),  (hall  follow  with  hue  and  cry  with 
all  the  town  and  the  towns  near  ;  and  fo  hue  and  cry  fhall  be  made 
from  town  to  town,  until  they  are  taken  and  dcliverd  to  the  flie- 
riiF;    and  for  arreflments  of  fuch  (bangers  none  fhall  be  pu- 
«  niOied/' 

And  this  Is  in  truth  but  the  anticnt  law ;  thus  it  appears  by  Braflon^ 
Lib,  III.  cap,  1.  where  he  mentions  a  provifion  per  dominum  r^gem 
li  ejus  conjilium^  (which  muft  be  intended  an  antient  aft  of  parlia* 
ment,)  quod  omnes  tarn  milites  quam  aliij  qui  funt  quindecim  annorum 
(^  ampliUsy  jurare  debenty  quod  utlegatos^  murdratores^  robbotores^  iff 
hurglatores  nor/  recepiabunty  ncc  iis  confentirent^  mc  eorum  receptateri-^ 
tus^  bf,  Ji  quos  talcs  noveriftt,  eos  attachiari  faciern^  fcf  hoe  vice-comiti 
bf  belUvis  fuis  tnonjlrahunty  Js*  Ji  huejium  vel  clamorem  de  talibus  au-" 
diverintf  Jlatim  audilo  clamore  fequentur  cum  familia  ii  hominibui 
de  terra  fua  (*). 

And  it  is  one  of  the  articles  of  inquiry  in  the  leet  in  the  ftatute 
de  vifu  franci  plegii^  de  hues  levies  Isf  nient  purfuesy  and  among  the 
eapitula  Itineris  de  huejio  Uvato  fcf  non  fecuto :  vide  Coke  fuper  Jiut, 
Wejim,  I .  cap.  9.    2 1?t/lit.  p.  172. 

And  altho  it  is  a  good  couife  to  have  a  juftice  of  peace  to  direft 
his  warrant  for  raifing  hue  and  cry  to  prevent  caufelcfs  hues  and  criesy 
yet  it  is  neither  of  abfolute  neceffity  nor  fometimes  convenient;  for 
the  felons  may  efcapc  before  the  juftice  can  be  founds  and  hue  and  crj 
was  part  of  the  law  before  the  flatute  of  i  £•  3.  cap.  16.  which  £rft 
inftituCed  juilices  of  peac«. 

And  altho  alfo  it  is  fjpecially  incumbent  upon  conftables  to  purfue 

hue  and  cry^  when  called  upon,  and  they  are  feverally  punifhed,  if 

they  negle«5t  it  {bjy  and  it  prevents  many  inconvcniencies,  if  they  be 

P        ^  tliere ;  for  it  gives  a  greater  authority  to  their  purfuit,  and 

^       -^  enables  the  puifuants  in  his  ai&flance  to  plead  the  general 

(*)  VhU  Part  I.  f,  »3  &f  24.  in  n9tis.  '*  utmoft  expedition,  ai  foon  as  he  fhall 

(h)    Ey  8  Gee,  a.  cap.   i6.    "If  any  **  rrcetve  notice  thereof,    h«  (hall,    for 

M  conftabic,  headborougb,  ^c,  within  the  **  every  fuch  refufal  or  oeglefi,   forfeit 

**  hundicd  \v herein  any  robbcj y  (hail  hap-  **  five  pounds,  one  half  to  Uie  king,  and 

•*  pen,   (hall   refufe  or  neglea  to   niaie  '*  the  other  half  to  fuch  perfon  aa  ihall 

**  tk€  and  cry  aticr  the  (doos  vith  tlie  •*  fuc  foi  the  fame/' 

iflue 
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iilue  upon  ibt  ftatutes  of  7  £s^  21  Jac.  without  being  diivea  to  fpecial 
pleading;  and  therefore  to  prevent  inconveniencies  ihat  may  happen 
by  onrulineis,  it  is  xnoA  advifeable,  that  the  conftable  be  called  to 
this  at^on. 

Yet  upoa  a  robbery  or  other  felony  committed,  Aue  and  cry  may 
be  raifed  by  the  country  in  the  abfence  of  the  conflable,  it  is  there« 
fore  called  Cry  de  pais. 

Neither  is  there  any  inconvenience  confiderable  in  it ;  for  if  hue 
and  cry  be  raifed  without  caufe,  they  that  raife  it  are  punifhable  by 
fine  and  imprifonment.    2  Co.  Injlit.  p.  173. 

And  accordingly  it  was  agreed  by  the  two  chief  judices  and  three 
•other  judges,  upon  the  trial  of  Packhurjl^  Jackfon^  and  others»)who 
^ere  all  convidled  of  murder,  and  executed,  for  killing  two  of  the 
.countrymen  that  followed  them,  being  highway  robbers.  Lent  vaca- 
tion, ann9  Car,  2.  26. 

In  this  matter  of  hue  and  cry  thefe  things  are  confiderable,  viz. 
I.  By  whom  it  is  to  be  levied,  2.  How  it  is  to  be  levied.  3.  In 
what  manner  to  be  purfued.  4.  What  may  be  done  by  them  that 
purfuc  it.    5,  How  puniftied,  if  omitted  or  negledled. 

I.  Hui  and  Cry  may  be  raifed  as  well  by  an  officer  of  juftice,  as 
by  the  precept  of  ^  juftice  of  peace  upon  information  of  a  felony. 

Qr  it  may  be  raifed  by  any  private  perfon  that  is  robbed,  or  knows 
of  any  felony. 

II.  Touching  the  maimer  of  it :  It  is  diverfe  according  to  a  variety 
of  circumftances.  1.  I'he  party  that  levies  it  ought  to  come  to  the 
confiable  of  the  vill,  and  give  him  notice  of  a  felony  committed,  and 
give  him  fuch  reafonable  aflurance  thereof  as  the  nature  of  the  cafe 
will  bear.  2.  If  he  knows  the  name  of  him  that  did  it,  he  mud  tell 
the  conftable  Dhe  fame.  3.  If  he  knows  it  not,,  but  can  defcrihe  him, 
he  mud  defcribe  his  perfon,  or  his  habit,  or  his  horfe,  or  fuch  cir* 
cumfiances  that  he  knows,  which  may  conduce  to  his  difcovery, 
4.  If  the  thing  be  done  in  the  night,  fo  that  he  knows  none  of  thefe 
circumftances,  he  mud  mention  the  number  of  (he  perfons,  or  the 
way  they  took.  5,  If  none  of  all  thefe  can  be  difcoverd,  as  ^  . 
where  a  robbery,  or  burglary,  or  felony  is  committed  in  the  *^  •* 
night,  yet  they  are  to  acquaint  the  condabie  with  the  fa£^,  and  defire 
bim  to  fearch  in  his  town  for  fufpe^ied  peribns,  and  to  make  hue  and 
cry  aft^r  fuch  as  may  be  probably  fufpef^cd  as  being  perfons  vagrant 

G4  in 
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in  the  fame  night,  for  many  circumfhinces  may  ex  poji  faHo  be  ufefiJ 
for  difcovcring  a  malefaSor,  which  cannot  be  at  firft  found  (c). 

III.  In  what  manner  it  is  to  be  puifued.  1.  The  conftable  is  to 
make  fcarch  in  his  own  vill,  2  £•  4.  8  Cs^  9.  2.  He  is  to  raife  all 
the  neighbouring  vills  next  about,  CrompU  de  Pace^  f.  178,  b.  3.  It 
is  to  be  purfued  with  horfe  and  foot:  vide  27  £//z.  cap.  13.  Dalt. 
cap,  28.  p,  15.  (d)^  per  dire ^ ton  de  Hyde^  chief  juftice. 

IV.  What  may  be  done  in  purfaance  of  a  hue  and  cry  levied,  and 
therein  I  think  as  foUoweth  : 

1.  That  in  cafe  of  hue  and  cry  once  raifed  and  levied  upon  fuppofal 
of  a  felony  committed,  tho  in  tmth  there  was  no  felony  committed, 
yet  thofe  that  purfue  hue  and  cry  may  arreft  and  proceed,  as  if  fo  be 
a  felony  had  been  really  committed. 

And  therefore  the  juftification  of  an  imprifonment  by  a  perfon  up- 
on fufpicion,  and  by  a  perfon,  efpecially  a  conftable,  upon  hue  and 
cry  levied  do  extremely  differ ;  for  in  the  former,  there  muft  be  a 
felony  averred  to  be  done,  and  it  is  ifiuable ;  but  in  the  latter,  vi%. 
upon  hue  and  cry  it  need  not  be  averred,  but  the  hue  and  cry  levied 
upon  information  of  a  felony  is  fufficient,  tho  perchance  the  inform- 
ation were  falfe ;  and  therefore  I  do  not  find  any  averment  .  ^ 
of  a  felony  committed  in  cafe  of  a  juftification  of  an  im-  **  ■■ 
prifonment  upon  hiu  and  cry,  b  H,l.h.  a,  21  H.1,2S,  a*  perRede^ 

And  the  rcafons  hereof  are  thefe.  1.  Becaufe  the  conftable  can* 
not  examine  the  truth  or  falftiood  of  the  fuggeftion  of  him  that  firft 
levied  it,  for  he  cannot  adminifter  him  an  oath,  and  if  he  fhould  for- 
bear his  purfuit  of  the  hue  and  cry,  till  it  be  examined  by  a  juftice 
of  peace,  the  felon  might  efcape,  and  the  purfuit  would  be  loft 
and  fruitlefs.     2.  Becaufe  the  conftable  is  by  the  a&$  of  parliament 

(cj  By  27  Elua.  cef,  13.  To  the  levv*  *'  fueh  robbery  at  the  dweUi»f>hou(c  of 
ng  of  bue  and  rry,  fo  aft  to  charge  ihe  **  fuch  conftable,  f^e,  defcribing^  is  far 
hundred  for  any  robbery  it  is  requifite,     "  ai  the  nature  4nd  circumftances  of  the 


**  That  the  farty  robbed  do,  with  all  con*  ^*  cafe  will  admit,  tl^  felon  or  felons,  and 

*'  veoient   ipecd,   give   notice  thereof  to  **  the  time  and  place  of  the  robbery ;  and 

**  the  inhabitants  of  feme  town,  village,  or  **  alfo  within  twenty  days  next  after  the 

**  hamlet,   near  the  place  where  the  rob-  **  robbery  committed,  caufe  public  notice 

•*  bcry   v^as  committed i**     And    by    8  **  to  be  given  thereof  in  the  lM^irC#. 

Cto,  a.   tap,   i6.   it  is  further   reaoircd,  *<  ateUt,   therein  likewife   defcribi&g  tlie 

*'  That  the  party  robbed  do,  with  all  con-  *<  felon  or  felons,  and  the  time  and  place 

**  venient   ipeed,  give  notice  thereof  to  **  of    fuch  robbery,    together  with    the 

**  lunic  conliabie,   headborougb,  fs^e.  of  *'  goods  whereof  he  was  robbed."      See 

'*  fome  town,  Irr.  near  the  plsce  of  the  a  Wilson  i|e,  113. 

<*  lobbery,  or  leave  notice  in  writing  of  (^J  Aiti/  £tiii.  csf,  54.  f,  z69i. 

before- 
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before-mentiond  compeliible  to  porfue  hiu  and  cry,  and  he  if  punifli« 
abl^  and  fo  are  thofe  of  the  viU,  if  they  do  it  not,  as  appears  hj  the 
's£ts  of  parliament  above^mentiond.  3.  Becaufe  he  that  firft  raiibth 
iue  and  cry^  where  no  felony  is  committed^  viz,  the  perfon  tbitf 
giveih  the  falfe  information^  is  fererdy  punifliable  by  fine  and  im- 
prifonmenc,  if  the  information  be  ialfe.  21  H.  7.  28.  a.  29  jE.  3^ 
39.  a.  k    2  Co*  In/lit.  p.  173. 

And  therefore  if  he  raife  a  Aue  and  cry  upon  a  perfon  that  is  innoi» 
cent,  yet  they  that  purfue  the  Aue  and  cry^  may  jaftify  the  iiBprifoni* 
ment  of  that  innocent  perfon,  and  the  raifei*  is  punifliable ;  and  by 
the  &me  reafon,  if  he  give  notice  of  a  felony  committed,  when  there 
vas  in  truth  none. 

2.  If  hue  and  cry  be  raifed  againft  a  perfon  certain  for  felony,  tho 
poffibly  he  is  innocent,  yet  the  conftables,  and  thofe  that  follow  the 
Aue  and  cry^  may  arreft  and  imprifon  him  in  the  common  gaol,  or 
carry  him  to  a  juftice  of  peace. 

3.  If  the  peifon  purfued  by  iuc  and  rr^  be  in  a  houfe,  and  the  d«ors 
are  fliut,  and  rcfufed  to  be  opened,  upon  demand  of  the  confiable, 
and  notification  of  his  bufmefs,  he  may  break  open  die  doors;  and 
this  he  may  do  in  any  cafe  where  he  may  arreft,  tho  it  be  only  a 
iufpicion  of  felony,  for  it  is  for  the  king  and  commonwealth,  and 
therefore  a  virtual  non  omittas  is  in  the  cafe :  vide  5  Co.  Rep.  92, 
t.  Semain's  cafe.  And  the  fame  law  is  upon  a  dangerous  wound 
given,  and  a  hue  and  cry  Jevied  upon  the  offender.  7  E.  3. 16.  i^ 
£arre  291. 

And  it  fecms  in  this  cafe,  that  if  he  cannot  be  otherwiie  taken,  he 

* 

may  be  kild,  and  the  neceffity  excufeth  the  conftable :  vieU  Part  L 
cap*  9.  p.  53. 

4.  Upon  hue  and  cry  levied  againft  any  perfon,  or  where  .        - 
any  hue  and  cry  comes  to  a  conftable,  whether  the  perfon  be  '-     ^^ 
certain  or  uncertain,  the  conftable  may  fearch  in  fufpeded  placet 
iwithin  his  vill  for  the  apprehending  of  the  felons.    Dalu  cap.  28« 
p.  75.  (e)^  Crotnpt.  de  I^ce,  f.  178..*.    2  E.  4.  8.  *. 

But  tho  be  may  fearch  fufpeAed  places  or  {loufes,  yet  his  entry 
fnuft  be  per  oftia  aperta^  for  he  cannot  break  open  doors  barely  to 
fearch,  unlefs  the  perfon  againft  whom  the  hue  and  cry  is  levied  be 
ffaere,  and  then  it  is  true  he  may ;  therefore  in  cafe  of  fuch  a  fearch, 

(ej  NnoMt,  ^«>54-  ^  ^^ 

the 
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Ae  fareaking  open  the  door  is  at  his  peril,  viz.  ju(liiidble»  if  he  be 
diere ;  not  jiifti£abte,  if  he  be  not  there ;  but  ittnud  be  always  re- 
niembcred»  that  in  cafe  of  breaking  open  a  door,  tlicre  muft  be  firft 
ft  notice  given  to  them  within  of  his  bufincfsi  and  a  demand  of  en- 
trance,  and  a  refufal  before  doors  can  be  broken. 
.  5.  If  the  hue  and  cry  be  not  againft  a  perfon  certain,  but  by  de- 
scription of  his  ftature,  perfon,  clothes,  horfe,  i^c,  tJie  /lue  and  cry 
4oth  jultify  Xh^  conftable,  or  other  peifon  following  it,  in  apprehend* 
ing  the  perfon  fo  defcribed,  whether  innocent  or  guilty,  for  that  is  his 
warrant,  it  is  a  kind  of  proceCs,  that  the  law  allows  (not  ufual  in 
odio*  cafes),  vhn.  to  arreft  a  perfon  by  defcription. 

6.  But  if  the  /luc  and  cry  be  upon  a  robbery,  burglary,  manflaugti- 
ter,  or  other  felony  cominkted,  but  the  perfon  that  did  the  fa£l  is 
neither  known  nor  defcribible  by  perfon,  clothes,  or  the  like,  yet 
iiich  a  iue  and  cry  is  good»  as  hadi  been  £iid,  and  muft  be  purfued, 
tho  no  perfon  certain  be  named  or  defcribed. 

And  therefore  iti  this  cafe  all  that  can  be  done  is  for  thofe  that 
putftte  the  Aui  and  cry^  to  take  fuch  peribns  as  they  have  probable 
caufe  to  fufpedl ;  as  for  inftance,  fuch  perfons  as  are  vagrants,  that 
cannot  give  an  account  where  they  live,  whence  they  are,  or  fuch 
fttfpiciotis  perfons  as  come  late  into  their  inn  or  lodgings,  and  give 
DO  reafon&ble  account  where  they  had  been^  and  the  like :  vii/^ 
.2  E,  4.  8.  *• 

•  P  «»  And  here  the  juftification  of  the  imprlfonment  is  mixed 
^  ■*  partly  upon  the  /lue  and  cry^  and  partly  upon  their  own  fuf- 
'picion ;  and  therefore,  1*  In  refpe6^  that  it  is  upon  Aue  and  cry  there 
needs  no  averment  (hat  the  felony  was  done,  yet  it  muft  be  averred; 
that  an  information  was  given,  that  the  felony  was  done,  if  the  arreft 
be  by  that  conftable  that  firft  received  die  information,  and  fo  raifed 
the  hue  and  cry ;  or  if  the  arreft  were  made  by  that  conftable,  or 
thofe  vills  to  whom  the  Jiiu  and  cry  came  at  the  fecund  hand,  it  muft 
be  averred  that  fuch  a  Aue  and  cry  came  to  them  purporting  fuch  a 
felony  to  be  done ;  but/  2.  Alfo  in  as  much  as  the  /luc  and  cry  nei-* 
ther  names  nor  defcribes  the  perfon  of  the  felon,  but  otUy  the  felony 
committedi  and  theiefore  the  arreft  of  this  or  that  particular  perfon, 
and  fo  applied,  is  left  to  the  fufpicion  and  difcretion  of  the  conftable, 
or  the  people  of  the  fecond  or  third  vill,  he  that  arrcfts  any  perfon 
upon  fuch  general  huednid  cry  muft  aver  that  he  fufpe£ledy  and  Ihew 
a  rcafouable  cuufe  of  {ufptcion» 

But 
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B«it  now  by  the  ftatute  of  7  Jac.  cap.  5.  the  conftable  or  any  that 
come  in  his  affiftance,  even  in  this  cafe  of  hue  and  cry^  may  plead 
the  general  iflue,  and  give  the  whole  matter  of  the  juAi£cation  in 
evidence  for  the  purfuit  of  hue  and  cry^  the  performed  by  others  as 
well  as  the  conftablc,  is  principally  the  aA  of  the  conilahle  of  the 
vtU,  and  the  others  are  but  as  his  deputies  or  aiTiftants  within  the 
precinAs  of  their  conftable-wick. 

V.  For  the  lad  matter,  how  the  negleA  of  the  purfuit  of  hue  and 
ery  is  to  be  puniihed^  it  hath  been  before  declared  upon  the  ftatutes  of 
3  E.  1.  cap.  9.  4  £.  !•  and  13  E.  1.  of  fVinton^  they  are  to  be  ia- 
didbd,  fined  and  imprifoned. 

Bum.  tit.  Hue  and  Cry.    Index  to  2  Hawk.  P.  C.  tit.  Hue  and  Cry.    4  Blackf*  Conu 

ch.  SI.  p.  193. 


MM 
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Arrejis  tffthns  virtute  pnecepti,  er  of  'warrants. 

I  COME  now  to  confider  of  arrefts  of  felons  or  perfons  fufpe6ied  of 
felony  by  warrant  or  precept,  namely  not  of  precepts  that  ifliie 
upon  matter  of  record,  as  upon  appeals  or  indi£lments,  which  regu- 
larly are  to  be  by  writ,  but  fuch  warrants  as  arc  preparatory  to  it,  or 
for  confcrvation  of  the  peace. 

And  herein  regulaily  all  courts  and  perfons,  that  have  judicial 
power  by  the  common  law,  or  by  a6l  of  parliament  for  the  conferva- 
tion  of  the  peace,  have  power  to  grant  warrants  for  arrefting  of 
felons ;  but  fuch  as  are  Gmply  minifterial  and  have  no  jurifdidion, 
as  conftables,  cannot  iflue  warrants  for  thatpurpofe,  but  mull  do  their 
ofiBce  either  alone,  or  with  others  called  to  theii*  affiftance. 

The  court  of  king's  bench  hath  not  only  a  power  to  ifTue  writs 
upon  indi<3mencs  or  appeals  before  them,  but  have  alfo  power  by 
order  to  command  tlie  fheriff  of  the  county.where  they  fit,  or  the 
snarChal  of  the  court,  to  apprehend  felons  or  difturbers  of  the  peace, 
and  bring  them  before  the  court;  and  this  is  warrantable  by  the  cuf« 
torn  of  the  court,  which  is  part  of  the  law  of  the  land. 

Yea  I  have  known  by  great  advice,  that  where  there  hath  been 
iaformation  upon  oadi  of  a  breach  of  the  peace,  and  a  defign  by 

perfons 
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perfons  whofe  names  could  not  be  known^  to  commit  a  riot  or  breach 
of  the  peace,  an  order  hath  been  made  by  the  court  to  the  flieriff'  ro 
bring  before  them  fuch  perfons  as  fhould  be  probably  fufpefted  to  be 
parties  therein,  and  to  bring  them  into  the  court,  Af.  23  Car.  2.  in 
St9rie*s  cafe,  for  attempting  to  take  away  the  daughter  of  Mrs.  G/V- 
burn  with  mafks  and  vizards. 

See  before  cap.  1.  concerning  the  king*s  bench. 
.  ^.  A  commiiQon  iflues  out  of  the  chancery  under  the  great 
^  ^  feal  to  take  perfons  that  were  notorioufly  famed  of  felony 
or  trefpafs,  tho  they  were  not  indi£ted,  and  by  virtue  hereof  the 
commiffioners  iflue  a  precept  to  B,  to  take  J.  5.  that  had  danger- 
oufly  wounded  another ;  this  was  admitted  a  good  juftification  in  the 
officer,  tho  the  commii&on  itfelf  was  againft  law,  24  £.  3.  9.  B. 
Faux  Imprifonment  9.  Vide  Jimile  42  ^Jfiz,  5.  where  a  commiffion 
ifluing  out  of  chancery  to  take  J,  S.  and  his  goods,  before  he  was 
ixidi£tcd,  is  ruled  to  be  againft  law. 

And  therefore  I  would  never  advifc  thofc  general  proclamations^ 
diat  have  fometimes  jlTued;  to  take  certain  perfons  notorioufly  fuf- 
pe&ed  of  felony  but  not  indidled. 

It  is  true,  that  fuch  3  proclamation  may  be  a  means  to  give  no- 
tice of  felons,  but  fo  it^ may  perchance  include  true  men ;  and  there-* 
fore  what  by  law  a  conftable,  fheriflF,  officer,  or  private  perfons  may 
do  in  arrefting  of  felons  or  fufpefted  perfons  without  fuch  a  pro-- 
clamation  may  be  jufti£iab1e,  but  not  by  virtue  of  the  proclaroation, 
neither  can  any  juftification  be  made  by  virtu«  of  it ;  and  therefore 
fuch  proclamations  againft  perfons  not  indifled  are  againft  law,  and 
may  bring  great  inconveniencics,  1 .  By  leading  the  country  into  an 
error.  2.  By  the  example  itfelf,  which  may  be  of  ill  confe<juence  to 
honeft  men,  as  well  as  of  ufe  to  apprehend  felons. 

^7  jfjiz,  35.  A  man  was  indifted  of  felony  before  juftices  of  oyer 
and  terminer :  It  is  admitted,  that  the  juftices  may  not  only  award 
prccefs  of  outlawry  thereupon,  but  may  alfo  iiTue  a  commiffion 
(which  is  no  other  than  a  warrant  under  their  hands  and  feals)  to  take 
the  party,  and  that  by  virtue  of  fuch  a  warrant  or  commiffion  ^ey 
may  break  open  doors,  but  they  muft  fhew  their  commiifioni  if 
demanded. 

By  the  common  law  the  iheriff  of  the  county  might  give  out  a 
warrant  for  the  apprehending  a  felon  before  indi£lment ;  and  this  is 
farther  confirmed  by  the  ftatute  of  3  J?»  1.  caff  0,  au  commandment 
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V  a  lis  fummons  dt  vtfcount  {^  au  cry  de  pcys  muft  be  underflood 
disjunfkively,  (or  at  the  cry  of  the  country)  for  the  fherifF  had  jtirif» 
dt&ion  at  the  common  law  to  take  indi^ments  of  old  felonies  in  his 
Turn ;  and  To  he  hath  ftill^  tho  he  is  not  now  to  make  pro-  -        . 
cefs  upon  them  by  the  ftatute  of  1  E.  4.  cap,  2.  L     7  J 

The  coroners  have  alfo  power  to  attach  manflajers  by  their  war- 
rams  after  inquifition,  whereby  they  are  found  guilty,  but  that  feems 
not  to  be  ail  their  power ;  but  they  may  make  out  warrants  for  ap- 
prehending thofe  perfons  that  are  not,  or  cannot  be  prefentod  befope 
them;  as  thofe  that  were  prefent  and  not  guilty  ;  nay  alfo  of  burglars 
and  robbers,  and  yet  they  cannot  take  an  inquifition  touching  them ; 
this  appears  evidently  by  the  flatutes  of  3  £.  1.  cap.  9t.  and  4  £.  I. 
Officimn  coronatoris.  And  with  this  agrees  the  common  ufagc  at  this 
day  for  the  coroners  to  take  manllayers  before  their  inquidrion  be 
taken,  for  many  times  the  inqueft  is  long  in  their  inquiryt-and  the 
offender  may  eicape,  if  he  (lay  till  the  inquifition  deliverd  up. 

But  becaufe  at  diis  day  the  greateft  part  of  the  bufinefs  of  this 
nature  is  difpatched  by  juAices  of  the  peace,  I  fhall  be  more  large 
touching  their  warrants,  wherein  neverthelefs  much  of  what  is  ikid 
therein  will  be  applicable  to  the  warrants  that  ifTue  in  like  cafes  by 
other  perfons. 

And  therein  I  fhall  principally  confider  thefe  particulars,  1.  Whea 
and  in  what  cafes  they  may  iflbe  their  warrants  for  the  apprehend- 
ing of  felons.  2.  To  whom.  3.  How  and  in  what  manner  fuch 
precept  or  warrant  is  to  ifTue.  4.  What  may  be  done  by  the  officer 
10  purfuaoce  thereof* 

I.  As  touching  the  firft,  in  what  cafes  juftlces  of  peace  may 
make  warrants  for  the  taking  of  felons  or  perfons  fufpe£l  of 
felony. 

My  lord  Coh  in  hi^  jurifdiAion  of  courts,  cap.  '61  ^  p.  176,  177. 
hath  deliverd  certain  tenets,  which,  if  they  fhould.hold  to  be  law, 
would  much  abridge  the  power  of  juftices  of  peace,  and  condemn 
the  conflant  and  ufual  pra£lice,  and  give  a  loofe  to  felons  to  efcape 
unpuni(hcd  in  moft  cafes  (*),  viz,  1.  That  a  juilice  of  peace  can- 
not upon  complaint  ifTue  a  warrant  to  apprehend  a  felon  before  in« 
didment,  grounding  himfelf  upon  the  hafty  opinion  of  Fitzhcrbert 
and  Brudnellj  14  i/.  8.  16.  tf.  who  yet  hold  the  officer  cxcufcd, 
that  makes  the  arrefl  upon  that  warrant.     2.  That  admit  he  may 

(•)  Vtdi Part  Imp.  575  hf ftipraf.  79, 

arrefl 
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arrefty  yet  he  cannot  break  open  a  hotife  to  take  the  feloti  by  vinue 
of  that  warrant.  3.  That  admit  he  may  arreft  by  that  warranty 
yet  he  cannot  iflue  a  warrant  in  cafe  only  of  fufpicion.  4«  That 
admit  he  mayi  yet  no  houfe  can  be  broken  by  virtue  of  fuch 
warrant. 

Touching  the  fecond ^Xii  fourth  matter!  (hall  confider  them,  when 
I  come  to  the  buHnefs  of  the  officer*8  power  in  purfuance  of  a 
juftice^s  warrant ;  but  touching  the  power  of  ifihing  this  waicant 
by  the  juftices  of  peace,  I  (hall  now  confider  it :  And  dierein  I  fay- 
as  foUowcth. 

1.  lliat  a  jufticc  of  peace  hath  power  to  iffuc  a  warrant  to  ap- 
prehend a  perfon  accufed  of  felony,  tho  not  yet  indided« 

Thaty  upon  which  the  doubt  mufl  arife  to  diofe  that  made  a  doubt 
of  it,  muft  certainly  be  the  ftatutes  of  Magna  Charta,  cap,  29« 
Nttllus  liber  hom9  imprifonetur  t^c,  niji  per  legaU  judiciwn  parlum 
fuarum  vei  per  kgem  ternt.  25  £.  3.  cap.  4.  **  None  fliall  be  taken 
*'  upon  fuggeftion  made  to  the  king  or  his  council^  unlefs  it  be  by 
•*  prcfentment  or  indidment,  l^c.  or  by  wrft  original  at  the  com- 
•*  tnon  law.'*  j28  E,  3.  cap,  3.  "  No  man  fliall  be  taken,  or  im- 
^  prifoned,  or  difmherited,  or  pot  to  death  without  being  brouj^t  to 
"  anfwer  by  due  procefs  of  law."  42  E,  3.  cap.  3,  **  Whereas 
"  tipon  falfe  accufations  people  have  been  brought  before  the  king 
*'  and  council,   it  is  ena6led,  that  no  man  fhall  be  put  to  anfwer 

without  prefentment  before  juflices  or  matter  of  record,  or  by  due 

procefs  and  writ  original  according  to  the  old  law  of  the  land. 

Now  all  the  weight  of  the  quedion  upon  thefe  ftatutes  is  to  fee 
what  the  law  of  the  land  is  ;  for  if  tjiefe  preparatory  arrefts  of  felons 
be  not  againft  the  law  of  the  land,  they  are  not  refVrained  by  thefe 
ftatutes.  Certainly  by  the  law  of  the  land,  if  a  felony  were  com- 
mitted, or  but  fufpeAed  to  be  committed,  a  man  might  be  arrefted 
by  the  party  that  knows,  or  upon  probable  grounds  fufpei^s  him  to 
be  the  felon ;  or  by  a  conftable  upon  complaint,  or  upon  hue  and 
trjy  and  he  might  be  carried  to  prifon,  and  there  detained  till  delivcrd 
|-  -J  by  due  courfe  of  law ;  and  yet  this  perfon  fo  arretted  not  all 
^  ^^-^  this  while  indifted:  vide  ftatutes  3  £.  1.  caf.  9.  4  £.  3. 
cap.  10.  and  5  E.  3.  cap.  14.  And  all  this  was  in  order  to  preferve 
&e  peace  of  the  kingdom,  and  to  fupprefs  felons. 

But  this  being  not  found  effe£lual  enough,  by  the  ftatute  of  I  E.  3. 
cap.  16.  for  the  better  keeping  and  maintaining  of  the  peace  com* 

mii&ons 
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mUfions  are  to  iflue  for  the  fame  In  the  fevcral  counties ;  this  ms^rficir 
primitive  inditution.  Their  power  was  enlarged  by  the  ftatnte-of  18 
E.  3.  cap.  2.  to  hear  and  determine  felonies  and  trefpafles:  arid  by  the 
(latute  of  34  E^  3.  cap.  I.  their  power  is  farther  enlarged^  and  parti- 
cularly their  taking  as  well  perfons  fufpe£ted  as  indidled  of  felonies 
mentioned  in  that  a6l  is  required,  which,  tho  perchance  it  refer  only 
to  thofe  that  have  been  robbers  and  gone  beyond  the  fea  and  fince  re- 
turned, yet  it  is  a  pattern  for  others. 

Now  by  thefe  ftatutes  furely  as  much  power  is  intended  to  be  tranf- 
lated  to  the  juftices  of  peace  in  order  to  the  prefervation  thereof,  as 
"was  in  a  conftaWe  oi*  private  perfon,  for  the  juftices  of  the  peace  are 
confervators  of  the  peace  and  more. 

And  let  a  man  look  upon  all  the  a£ts  of  parliament,  diat  have  bee^ 
down  to  this  day,  he  (hall  find  that  the  power  of  juftices  of  peace  to 
convene  and  commit  felons  before  in^ilment  is  allowed.  4  E.  3.  cap. 
2.  Sheriffs  fhall  not  let  to  mainprife  fuch  as  be  indited  or  taken  by 
juftices  of  peace,  unlefs  mainpernable  by  law,  I  R.  3.  capi,  3«  and  3 
Jff.  7.  cap,  3.  concerning-bailing  of  prifoners  committed  upon  fiifpi- 
cion,  1  faf  2  P.  £tf  i*/.  cap.  13.  2  i^  3  P.  fcf  M.  cap.  10.  by  which 
it  appears,  that  juftices  of  peace  may  commit  for  ftlony,  yea  or  fof 
fufpicion  of  felony,  3  yac.  cap,  10..  5  H.  4.  cap,  10.  fo  that  the  im^ 
^prifonment  before  indiftment  is  furely  lawful  and  not  within  the  re- 
fliaint  of  Magna  Charta ;  an  d  if  fo,  then  furely  their  arreft  is  much 
more  lawful,  for  it  is  but  to  bring  perfons  to  an  examination  in  order 
to  their  commltmeat,  bail,  or  dlfchargc ;  and  there  is  no  greater  re- 
cord of  their  commitment  than  of  their  arrefts. 

2*  He  tnay  alfo  iflue  a  warrant  to  apprehend  a  p,crfon  fufpefted  of 
felony,  tho  the  original  fufpicion  be  not  In  himfelf,  but  in  p        .| 
the  party  that  prays  his  warrant ;  and  the  reafon  is,  becaufe  *■        ^ 
he  is  a  competent  judge  of  the  probabilities  ofitred  to  him  of  fuch. 
fufpicion. 

And  as  a  conftable  may  upon  complaint  arreft  a  perfon  fufpe£ked  of 
felony,  as  appears  by  what  hath  been  faid  in  the  foregoing  chapters 
(*},  fo  a  juftice  of  peace  may  do  the  like  by  his  warrant;   and  it  is 
Mio  the  conibnt  praAice  accordingly. 

ButAat  I  may  iay  it  once  for  all,  it  is  fit  in  all  cafes  of  warrants 
for  arrefting  for  felony,  much  more  for  fufpicion  of  felony,  to  ex. 
amiae  upon  oath  the  party  requiring  a  warrant,  as  well  whetbor  & 

(*^  yUe  ctLf,  10.  ^,  So.  uid  taf.  ti,p,  91.    Sec  iilfo  Part  I.  p.  ito. 
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toony  were  done,  as  alfo  the  cauies  of  his  fufpiciony  for  be  is  in  this 
cafe  a  competent  judge  of  thofe  circumftances  that  may  induce  the 
gnmting  of  a  warrant  to  arreft. 

And  if  there  were  no  other  reafon  to  prove  it  than  diis,  it  were  fii£- 
ficient ;  namely,  that  the  juftice  of  peace  may  commit  him  to  gaol 
diat  is  brought  before  him  for  fuch  fulpiciont  or  tiail  him,  as  appears 
by  the  fiatutes  of  1  R.  3.  cap.  3.  3  H.  7.  cap.  3«  \  ti  2  P.  i^  M* 
cap.  10.  and  tlierefore  a  fohiori  may  make  a  warrant  to  convene  or 
bring  him  before  him  to  examine  the  caufe  of  the  fufpicion. 

IL  As  touching  the  fecond  matter,  to  whom  this  warrant  is  to  be 
direaed? 

Ufually  the  warrant  or  precept  is  dircAed  to  the  iheriff,  or  baififi^ 
conftable,  or  tithingman,  and  they  are  bound  to  execute  it;  and  if 
they  do  noc,  they  may  be  indided  and  fined  for  their  neglcifl. 

But  it  may  be  direSed  to  any  private  perfon  or  his  own  fervant,  14 
J7.  8.  16.  a.  Crwipt.  di  Pace^  f.  147.  b  but  he  \s  not  boun^  to  exep 
cute  it;  but  if  he  execute  it,  it  is  as  good  as  if  he  were  an  officer. 

If  a  warrant  be  direded  from  a  juftice  of  peace  to  a  conflable  of  27. 

to  arreft  a  felon,  t^c.  he  is  not  bound  to  go  out  of  the  vill,  whene  he 

is  conftable,  to  execute  the  warrant;  but  yet  if  he  do  execute.it  in 

another  vill;  it  is  good  enough,  for  he  a3s  herein  not  fimply  as  con^ 

.        f  ftable  of  J7.  but  by  virtue  of  die  juftice's  warrant ;  and  fo  it 

'-        ''  was  ruled  in^roy  time  at  the  aiBzes  in  Norfolk  about  1668^ 

'  IIL  As  to  the  third  matter,  how  and  in  what  manner  it  is  to  be 

made  or  iflued  ?     Touchmg  which  thefe  things  are  regularly  to  be 

obferved. 

The  party  that  demands  it  ought  to  be  examined  upon  his  oath 
touching  the  whole  matter,  whereupon  the  warrant  is  demanded,  and 
that  examination  put  into  writing. 

The  party  charging  another  thus  with  felony  ought  to  be  bound  by 
recognizance  to  profecute  at  the  next  feffions  or  affixes,  as  the  cafe 
fhall  require.     Dalt.  ca/i.  1 17.  p.  334.  (a).     . 

The  warrant  ought  to  be  under  the  hand  and  fcal  of  the  juftice,  2 
Co,  In/lit.  p.  52.  It  muft  have  a  certain  date,  but  the  place,  tho  it 
muft  be  alledged  in  pleading,  need  not  be  exprefled  in  the  warrant* 

14  H.  8.  16.  a. 

Regularly  the  warrant  euj^  to  contain  the  caufe  fpecially,  and 
ihould  not  be  generally  to  anjwer  fuch  matters  as  Jhall  he  objttled 

(•)  Urn  £<fif.  i^.  1^9'  t'  579- 
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againfi  hm^  bccaufe  it  cannot  appear,  whether  it  be  within  the  jarif- 
diAiori  of  the  juft ice  of  peace,  neither  can  it  appear  whether  the  party 
be  bailable  or  not.     2  Co.  Infth.  p  52.  591- 

Aqd  therefore  upon  fuch  a  general  warrant  returned  upon  an  habeas 
corpusy  it  is  in  the  pleafure  of  the  couit  of  king's  bench  to  bail  or  dif- 
charge  him ;  and  accordingly  for  this  reafon,  P.  23  Ctnf.  B.  R.  in 
Brown*s  cafe,  he  was  difcharged. 

But  yet  I  hold  fuch  a  warrant  is  not  therefore  void,  but  xidifaHo 
die  matter  be  within  the  jnrifdidlion  of  the  juftice,  and  fo  averred* 
fuch  a  general  warrant  is  a  good  j unification  efpecially  in  cafe  of 
felony,  and  antienrly  it  was  generally  held  fuch  general  warrants  were 
good  in  cafes  of  treafon  or  felony  C^},  tho  in  warrants  of  the  peace ' 
and  good  behaviour  the  caufe  muft  be  (hewn,  that  the  party  may 
come  provided  with  his  fureties;  and  accordingly  vide  RoftaVi  Entries^ 
tit.  Attachment  1.  Dalt.  cap.  117.  ^.  329.  (b)y  Crom/it,  de  Pace^  /. 
148.  a.  71  37  EHz.  C.  B.  Broughton  and  Mulflioe  (e)\  and  p    '    -. 
accordingly  ruled  by  my  lord  Coke  himfelf  contrary  to  his  *■ 
opinion  in  his  comment  upon  Magna  ChartOy  7!  7  Jac,  C.  B,  the 
cafe  of  the  mayor  of  Canterbury:  videfuproy  Part  I.  cap.  54.  p.  609. 
Breach  of  prifon. 

A  juftice  of  peace  may  make  his  warrant  to  apprehend  a  perfon 
fufpefted  by  name  upon  a  complaint  made  to  him  ;  but  where  upon  a 
complaint  to  a  juftice  of  a  robbery  he  made  a  warrant  to  apprehend  all 
perfons  fufpeAed,  and  bring  them  before  him,  this  was  ruled  a  void 
warrant,  P.  24  Car.  1.  in  the  cafe  of  juftice  SwallowCf  and  was  not  a 
fufficient  juftificatioo  in  falfe  imprifonment. 

A  juftice  of  peace  tnay  make  a  waitant  as  well  in  cafe  of  felony  as 
of  the  peace  to  bring  the  party  before  himfelf y  and  then  the  officer 
ought  to  bring  the  party  before  him,  that  made  the  warrant,  5  Co. 
Rep.  59.  b.  FoJier\  cafe  ^  or  he  may  make  the  warrant  to  bring  him 
btfofeany  ofhh  majefiy* i  jufiices  ofthepeaccy  or  before  himfelf^  or  any  of 
his  majejlysjujiices  ofthepeaccy  an^  then  it  is  in  the  ele£lion  of  the  ot 
ficer  to  bring  him  before  which  juftice  of  tb^  county  he  pleafes.;  and 
it  b  not  in  the  election  of  the  party  to  go  before  whom  he  pleafes ; 
adjudged  5  Co.  Rep*  59.  b.  FoJIer'^  cafe  againft  the  opinion  oiFinewc 
21  if.  7.^1.  tf. 

fV  Crm^t.  %%%.  h.   iSy,  7S.  Dalt,t,  861.  5  MmL  Ret,  p.  80.  8«.  85. 

574.  ind  Sir  WiUiam  Wyndham'i  cafe,  Trtn.  (hj  Nttu.  Ejit.  p.  574, 

S  Gf.  I.  B.  R,  Vid*  tamn  the  cafe  of  KiH-  (ej  AUtriy  p.  408.     . 
^/and  tLtwe,  Sum  Tr.  TW.  IV.  /•  86x« 
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And  in  fomc  cafes  he  may  make  his  warrant  to  bring  him  to  Ac  ' 
feffions  of  the  peace,  the  it  is  better  to  bring  him  before  himfelf  or 
f^'ne  juftice,  that  the  party  may  be  in  the  mean  time  bailed,  if  there 
I      •     \  :  -^  anrear  at  the  feffions  of  the  peace  or  gaol-delivery,  ts  the 

,-".■••  wv  »      I  - » -»  ■  M'p 

A  •  ,• .  T  ^  ^^  of  the  peace  may  be  to  bilng  the  party  complained  of  to 
i'?-^.  '  •  '  •*,  to  the  intent  to  find  faretics  for  his  appearance  at  the  fef- 
i  -  .  '  fr,  and  in  the  mean  time  to  keep  the  peace,  or  the  warrant 
:vjr,  V  //  rccufaverity  then  to  bring  him  to  the  common  gaol  ibidem 
*v '  :t*>ui^  quoufque  f^ratls  hoc  fecer'tt ;  ar.d  yet  the  conilable  or  officer 
:i  V  iJrIng  him  in  that  cafe  before  the  juftice;  and  if  he  refufe  there 
o  vrivt  furvties,  he  may  by  virnie  of  the  firft  warrant  bring  him  to 
gaoj,  and  commit  vitnout  any  farther  warrant  or  mittimus^  5  Co, 
Rep.  b\)  h.  Foyer's  cafe. 

-.  The  wan-ant  of  a  juftice  before  indi£tmcnt  may  be  in  the 
*^  -'  king's  name  with  the  Te/ie  of  the  juftice,  or  it  may  be  in  the 
name  of  the  juftice  of  peace  himfelf;  the  latter  moft  ulual ;  but 
procels  after  indiSment  ifliied  from  a  feffions  of  the  peace  is  alwavs  in 
the  king's  name,  Dait.  Juftke^  p,  404.  347,  348.  (d).  But  whe- 
ther  generally  a  juftice  of  peace  out  of  feffions  can  iffue  a  warrant  to 
apprehend  perfons  offending  againft  a  penal  law,  tho  within  their 
cognizance,  and  fo  to  bind  them  over  to  the  feffions,  or  in  default 
thereof  to  commit  them,  and  this  before  indi£lment,  feems  doubtful : 
vide  Lamb.  188,  IS9.  Dalt.  cap.  \\1.  f.  ZZ\.  (e).  The fe  things 
feem  to  make  againft  it.  1.  Becaufe  fome  a<9fs  of  parliafxient  do  par- 
ticularly and  cxprefly  authorize  them  to  it,  which  they  would  not 
have  d(tf)e,  if  it  had  been  otherwife  lawful.  2.  Becaufe  in  moft  cafes 
of  this  nature,  tho  the  party  were  indid^d,  or  an  information  prefer- 
red, yet  the  capiai  was  not  the  firft  proccfs  but  a  venire' facias  and  dif^ 
tringaSf  and  in  cafes  of  information  no  procefs  of  outlawry  at  all,  8  ff, 
6.  9*  b.  until  the  ftatute  of  21  Jac.  cap  4.  gave  procefs  of  outlawry  in 
aAions  popular,  as  in  actions  of  trefpafi  vi  V  armis. 

In  cafe  of  a  complaint  and  oadi  of  goods  ftoien,  and  that  he  fiifpeds 
the  goods  are  in  fuch  a  houfe,  and  fliews  the  caufe  of  his  fuipicion, 
the  juftice  of  peace  may  grant  a  warrant  to  fearch  in  diofe  fufpe&ed 
places  mentioned  in  his  warrant,  and  to  attach  the  goods  and  the  party 
in  ivhqfe  cufl:ody  they  tre  found,  and  bring  them  before  him  or  fome 
juftice  of  peace  to  give  an  account  how  he  came  by  them,  and  farther 

(d)  New  KdiL  p,  593.  (ej  NeVf  Edit,  p.  p6, 
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to  abide  fuch  order,    as  to  law   {haU  appartain:    vide  Dalt.  p. 
35,^  (f) 

And  this  is  warrantaUe  by  law,  and  without  it  felons  could  not  xjx 
many  cafes  be  difcovered,  and  is  the  conftant  pra<5itice  at  this  day, 
Dotwithftandiug  the  opinion  of  my  lord  Coke  in  his  jurifdi(^ioi^  of 
courts,  p.  176. 

But  in  that  cafe  it  is  convenient,  1.  To  exprefs  that  the  fearches  be 
made  in  the  day-time.  2.  That  the  party  fufpe£ling  be  prefent  to  give 
the  officer  information  of  his  goods.  3.  There  can  be  no  ^  ^ 
breaking  open  of  doors  to  make  the  fearch,  but  be  muft  enter  ^  ^^ 
ftr  ojlia  apertay  or  upon  the  voluntary  opening  of  the  door  by  the 
houfe-keeper  or  hi»  fervants;  and  tlie  reafon  is,  bccaufe  cne  bare 
having  of  ftolen  goods  in  his  houfe  doth  not  necefTarily  make  a  man 
eicber  a  felon  or  acceifary,  4.  Butbecaufe  the  having  of  iloleii  goods 
in  his  coftody  is  prim&facie  an  evidence  of  a  felony  and  a  good  cauie 
offufpicion,  it  is  a  lawful  claufe  in  the  warrant  to  attach  the  party, 
in  whofe  cuftody  they  are  found,  to  come  before  the  joftlce.  5. 
The  goods  being  found  ought  not  to  be  delivered  to  the  party  com- 
plaining, but  to  remain  in  the  conflable's  hand,  till  either  by  a  writ  of 
reftitution  upon  the  convidtion  of  the  felony,  or  by  due  order  of  the 
court  they  be  delivered. 

But  the  general  warrant  to  fcarch  all  places,  whereof  the  party  and 
officer  have  fufpicion,  tho  it  be  ufual,  yet  it  is  not  fo  fafe  upon  the 
Teafon  of  juftice  Swallowh  cafe  before  cited ;  and  yet  fee  precedents  of 
fucb  general  warrants,  Dalt  p.  353,  354. 

The  warrant  of  a  juftice  of  peace  ought  regularly  to  mention  the 
name  of  the  party  to  be  attached,  and  muft  not  be  left  in  generals  or 
with  blanks  to  be  filled  up  by  the  party  afterwards.  Dalt,  cap,  1 17.  p* 
^29.  (gj^  If  there  be  a  riot  or  breach  of  the  peace  in  the  prefence  of 
one  or  more  juftices,  they  may  arreft  the  rioters  themfeives,  or  com- 
mand any  officers  or  others  by  word  of  mouth  without  warrant  to 
arreft  them,  and  they  may  by  virtue  thereof  fiagrante  crimhu  arrdl 
them  in  the  abfence  of  the  juftice  by  the  true  meaning  of  the  ftatute  o£^ 
34  £.  3.  cap.  1.  and  13  H.  4.  cap.  7.  qM»d  vide  adjudged  14  H.  7«. 
9  &  10. 

And  therefore  if  a  riot  be  committed  and  difper^xi  by  the  coming  of 
die  juftice  of  peace,  and  they  be  fufpedled  probably  to  meet  again  or 
threaten  to  do  fo,  dio  the  conftables  may  ex  officio  fuppteft  d^  riot» 

ft 

a)  Nm>  E£t.  /.  59«.  (t)  Nn,  SiU.  f,  574, 
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and  raire  the  power  of  d)e  vill  to  do  it;  yet  I  thkric  it  cleari  that  a 
juftice  of  peace  may  deliver  a  fpecial  warrant  in  the  hands  lof  any  per* 
fon  to  arreft  the  rioters,  if  they  re-aflemble,  the  there  be  no  particular 
g.  ^  perfons  named  in  the  warrant,  becaufe  it  may  be  impoffible 
••  ^•'  to  be  known  what  their  names  are,  and  yet  the  peace  is  ne- 
ceflary  to  be  kept,  as  well  as  the  breach  of  it  to  be  punifhed;  and  the 
juftice  cannot  always  perfonally  watch  their  re-afiembling,  but  mud 
truft  others  to  do  it ;  and  this  is  admitted  of  all  hands  in  the  book  of 
14  i7«  7.  9.  and  the  only  doubt  is,  whether  it  may  be  done  by  word, 
which  yet  is  adjudged  there  good. 

And  ditts  far  for  wairants. 

IV.  The  fourth  thing  is  the  manner  and  order  of  dieir  execution. 

If  a  warrant  or  precept  to  arreft  a  felon  come  to  an  officer  or  other, 
if  the  felon  be  arrefted  and  after  arreft  efcape  into  another  county, 
yet  he  may  be  purfued  and  taken  upon  frefti  purfuit,  and  brought 
before  the  juftice  of  the  county  where  the  warrant  ifiiied,  for  the  law 
adjudgeth  him  always  in  the  officer's  cuftody  by  virtue  of  the  firft 
arreft ;  but  if  he  efcapes  before  arreft  into  another  county,  if  it  be  a 
warrant  barely  for  a  mifdemeanor,  ic  feems  the  officer  cannot  purfue 
him  into  another  county,  becaufe  out  of  the  jurifdi6tion  of  the  juftice 
that  granted  the  warrant ;  but  in  cafe  of  felony,  affiray,  or  dangerous 
wounding,  the  officer  may  purfue  him,  and  raife  Aue  and  cry  upon 
him  into  any  county,  but  if  he  takes  him  in  a  foreign  county,  he  is  to 
bring  him  to  the  gaol  or  juftice  of  that  county,  where  he  is  taken, 
for  he  doth  not  take  him  purely  by  the  warrant  of  die  juftice,  but  by 
the  authority  that  the  law  gives  him;  and  the  jufticc's  warrant  is  a 
fufficient  caufe  of  fufpicion  and  purfuit.  2  E.  4.  6.  h.  Dalt.  cop.  1 18. 
p.  340.  (h)^  7  £.  3.  145.  *.  1 1  £.  4.  4.  b. 

Tho  a  perfon,  that  hath  a  warrant  to  arreft  for  felony  or  other 
mifdemeanor,  may  call  otliers  to  his  affiftance,  yet  he  cannot  make  a 
warrant  to  another  as  his  deputy  to  ex<!cute  it,  or  command  another 
to  execute  it  in  his  abfence.  8  £.  4.  14.  tf. 

But  it  is  held,  that  if  the  warrant  be  direded  to  the  (herifi;  he  may 
make  a  warrant  to  his  bailiff  to  execute  it,  and  may  command  by 
word  his  under-ftieriff  to  execute  it  without  any  otlier  warrant.  8  £ 
4.  14.  tuDalt.  cap.  117.  p.  332.  (I). 

(b)  Iftw  EJk.  p.  H'  ^  5*i-  0)\lfn»  Edit.  /.  577. 

If 
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If  a  waiiiant  iffue  from  a  Juftice  of  peace  to  a  private  perfon  t6 
arreft  for  felony  or  any  other  matter,  he  is  not  bound  to  (hew  his 
warrant,  unlefs  it  be  demanded,  and  then  he  mud  (hew  it. 

But  if  it  be  dirc£ted  to  a  known  officer,  as  to  the  {herlff,  who  is  a 
known  officer  in  die  county,  or  to  a  conflable,  who  is  a  known  offi- 
cer in  the  vill,  he  is  not  bound  to  (hew  his  warrant,  tho  demanded, 
no  more  than  a  hailiffjurus  i^  conus ;  it  is  enough  for  him  to  lay  / 
arreft  you  for  felony^  &c.  in  the  k'ln^s  name,  8  £.  4.  14.  «•  L4  H.  7. 
9.  b.  21  H.  7.  23.  a,  9  Co.  Rep,  69.  Mackally^  cafe  (*j. 

But  It  is  reafonable  and  alfo  fafe  for  the  officer  to  acquaint  him 
wbarhfe  aitacheth  or  arrcfteth  him  for,  for  it  is  a  great  fecurity  to  the 
officer  that  arrc(b  him^  and  jud  for  the  party  arrefted  to  know  the 
caufe  for  what  it  is. 

A  warrant  of  a  jufticc  of  peace  to  arreft  for  felony  may  be  executed 
in  a  franchife  within  the  county,  for  it  is  the  king's  fuit,  in  which  a 
non  omiitas  is  virtually  included. 

\Vhere  by  virtue  of  a  warrant  from  a  juftice  of  peace  thehoufe  may 
be  broken  to  apprehend  a  ielon  or  other  malefadtor,  there  are  thefe 
diverGties. 

Upon  a  warrant  to  fearch  for  ftolen  goods  the  doors  cannot  be 
broken  open ;  for  tho  it  be  for  the  king,  yet  the  law  enables  not  the 
breaking  of  houfes  in  all  cafes  for  the  king:  fvUe  ftatutc  12  Car.  2. 
cap.  19.  a  fpecial  adl  to  enable  the  fearch  and  breaking  open  of  an 
houfe  in  cafe  of  goods  uncuftomed)  and  therefore  the  entry  to  fearch 
by  fuch  a  warrant  muft  be  per  oflia  aperta. 

So  upon  an  excommunicato  capiendo^  tho  it  be  the  king's  fuit,  yet 
doors  cannot  be  broken  to  take  him.  H.  42  £//'«.  C  B.  Croke,  n.  11, 
Smith  and  Smith  (k). 

If  a  jufiice  of  peace  ifTues  a  warrant  to  apprehend  a  felon,  who  is 
in  his  own  houfe,  and  after  notice  of  the  warrant  and  requed  r      ^-i 
to  open  the  door  it  is  refufed  or  negleftcd  to  be  done,  the  *• 
officer  may  break  open  the  door  to  take  him  \  and  the  fame  law  is,  if 
it  be  but  for  fufpicion  of  felony.    13  £•  4.  9.  /i.  5  Co.  Rep.  91.  i. 
Semainh  cafe  (f), 

f  *)  Thii  was  an  to  arreil  in  a  civil  aAioa,  oCherwife  in  cafe  of  felony,  becaufe  iff  fodi 

aid  the  warrant  there  meant  was  not  the  cafe  a  private  perfon  may  arreft  a  feloa 

writ  or  warrant  for  arreting  the  party,  but  without  any  warrant  at  all.  FuiiPsrt  !./• 

thegenenl  warrant  conditutiug  hioi  bailiff,  4^^    i/i  notH. 

and  of  this  are  the  eafet  in  the  year-books  (k)  Cro.  Etm,  741* 

here  cited  to  be  undcrftood  ;  tho  it  may  be  (t)  Fart  U  />.  58z. 

H3  And 
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And  fo  much  more  may  be  break  open  the  houfe  of  another  per- 
fon  to  take  him,  for  fo  the  (heriff  may  do  upon  a  civil  proceft* 
5  Co,  Rep.  93.  a.  Sftnain's  cafe.  But  then  he  muft  at  his  peril  fee 
that  the  felon  be  there,  for  if  the  felon  be  not  there,  he  is  a  trefpafier 
to  the  Aranger  whofe  houfe  it  is ;  but  in  both  cafes  the  officer  muft 
£rfl  notify  his  bufinefs  that  he  comes  about,  and  demand  admiffion. 

But  in  cafe  of  warrants  to  fearch  for  ftolen  goods  I  think  the  door» 
of  any  perfon  cannot  be  broken  up. 

If  a  warrant  of  the  peace  iflfue  from  a  juftice  of  peace,  the  officer 
or  miiiider  of  fuch  warrant  may  break  open  a  door  in  cafe  of  reitiial 
to  open  after  demand  and  notice  of  his  bufinefs :  ruled  by  Papkam 
and  CUrk  3  Jac.  Dalt.  cap.  78.  p.  204,  205.  (I), 

Ivow  touching  the  killing  of  a  mzn  jufllciari  fe  mlentis,  where 
there  is  a  lawful  warrant  againft  him,  much  hath  been  faid  before ; 
where  I  confidered  the  conftable's  power  (*);  fomewbat  I  ihall 
lay  here. 

It  is  neceflary  in  this  cafe  to  confider  the  dificrence  between  an 
arrefl  upon  a  warrant  for  felony,  and  an  arreft  for  a  fimple  mif- 
demeanor. 

And  alfo  a  difference  if  the  officer  kills  him  in  cafe  of  a  flight,  or 
of  a  refifiance  and  an  attempt  of  a  refcue  after  arreft. 

If  there  be  a  warrant  againft  jf.  for  a  trefpafs  or  breach  of  the 
peace,  and  A.  flics  and  will  not  yield  to  the  arreft.  or  being  taken 
makes  his  efcape,  the  minifter  kills  him,  this  is  murder. 

But  if  jf,  either  upon  the  attempt  to  arreft,  or  after  die  arreft  af- 
fault  die  minifter,  that  hath  the  warrant  to  arreft  him,  to  the  intent 
to  make  his  efcape  from  him,  and  the  minifter  ftanding  upon  his 
.  ^-  guard  kills'  him,  this  is  no  felony,  for  being  by  law  author- 
*-  -*  ized  to  arreft  him,  he  is  not  bound  to  go  back  to  the  wall» 
as  in  common  cafes  of  y^  deftndendoy  for  the  law  is  his  protedion.- 
And  therefore  as  on  the  one  iide  if  A,  kills  him,  it  is  murder,  fo  on 
the  other  fide  if  upon  this  affault  by  A.  the  minifter  kills  him,  it  is- 
no  felony;  the  neceffity  excufeth  him,  if  he  cannot  otherwife  fave 
hiinfelf  and  perform  his  duty. 

And  hsrein  it  agrees  with  tbeoommon  cafe  of  a  fheriflTs  bailiff  in 
^  exocudpn  of  his  warrant    Ca,  P.  C  cap.  8.  p.  b^. 

(I)  Vm  E£i,  t0f,  117.  f.  417,         (•)  Safrg^  f,  91  €f  77.  ^4rr  !•  /.  48^ 

Btit 
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But  where  a  warrant  iffiieih  againft  a  felon,  and  either  before  ar- 
reft  or  after  he  flies  and  defends  himfelf  with  flones,  as  the  book  of 
3  E,  3.  Coron.  290.  or  with  his  bow  and  arrows,  as  the  record  is 
of  M.  22  E.  3.  Rot.  117.  cora77i  rege  Ebor  (m)y  fo  that  the  oflSccr 
moft  give  over  his  puifuit,  or  otherwife  cannot  take  him  with- 
out  killing  him,  if  he  kills  him,  it  is  no  felony ;  and  the  fame  law 
is  for  a  conftable,  that  doih  it  v'lrtute  officii^  or  upon  a  purl'uit  of 
hue  and  cry. 

And  the  fame  law  it  is,  if  in  truth  he  were  no  felon,  but  yet  a 
warrant  is  againft  him  as  fufpcft  of  felony,  and  he  having  notice* 
thereof  flics  and  rcfifts,  for  the  officer  or  minifter  ought  to  purfue  his 
warrant,  o*  otherwife  he  is  punifliable ;  and  die  party  by  his  flight 
and  refiftance  is  acceflary  to  his  own  death. 

But  then  there  xnuft  be  thcfe  cautions,  r.  He  muft  be  a  lawful 
officer,  or  there  muft  be  a  hue  and  cry^  or  there  muft  be  .a  lawful  war- 
rant. 2.  That  the  party  ought  to  have  notice  of  the  reafon  of  the 
purfuit,  namely  becaufe  a  warrant  is  againft  him,  for  his  flight  muft 
be  upon  notice  to  him  of  the  intent  to  arrcft  him  for  felony.  2  £.  4. 
9.  tf.     And  3.    It  muft  be  a  cafe  of  neccflity,  and  that  not  ^ 

fuch  a  neceflity  as  in  the  former  cafe,  where  an  immediate  ^  ^^ 
aflault  is  made  upon  the  minifter  juft  at  his  coming  to  arreft,  or  to 
refcue  himfelf  from  him ;  but  this  is  the  neceflity «  v'i%.  that  he  can- 
not otherwife  be  taken,  and  the  reafon  is,  becaufe  it  is  for  the  public 
good,  and  they  are  punifliable,  if  they  negieft  in  arty  manner  what 
they  ought  to  do,  namely  the  minifter  by  tine  and  imprifonment,  and 
the  to^nftiip  by  gn  amercement. 

But  tho  a  private  pcrfon  may  arreft  a  felon,  and  if  he  flies  fo  as  he 
cannot  be  taken  without  he  be  klld,  it  is  excufable  in  this  cafe-  for 
the  neceflSty,  22  -^/'z.  Sh.  per  Thorpe  yet  it  is  at  his  petil,  tliat  the 
party  be  a  felon,  for  if  he  be  innocent  of  the  felony,  the  killing,  ak 
Icaft  before  the  arreft,  feems  at  leaft  manflaughtcr  for  the  reafon  above 

(m)  This  wa»  the  cafe  of  Unry  Vefcy^  afterwards, indiflcd,  •*  quod  fclorirc  in* 

who  had  been  iodi£lrd  befoie  the  (hcritf  *•  icrftcit  prjedittum    H,  Vtjcy^  fed  quia 

inTaruo  fun  anwR.R    cmo  of  divers  fc-  **  coinpcrtum  cit,   quod  prcdicuia  //    dc 

]ooie«,    whereupon    the  (herifF    mntidu^it  «*  Clydertnve   praditlum    //.  f^'tfy    indie* 

etwrnifftonem  f'tam  Henrico  <&  Clydcrawe  siS  **  t^ium  dc  divcifis  ieioniis  fugam  facicn- 

a^t  ad  eapumdum  pradiiium  H.  Vefcy  &  *'  do,    ut    (eloncin   domini  regis,  virtute 

fahl   dueendum    ujjue    eafirum    dt   Lbor\  '*  commiflionts    fux    pixdictx   anno  R. 

^efcy  would  not  fubmit  lo  an  arrett,  but  *'  nonu   latcrtccit  8c  non  felonic^ ;  conii* 

fied,  &  inter  fugiendum  (hot  with  his  bow  **  dcratura  cli,  quod  idem  H*  de  CJydtr* 

and  arrows  at  his  purfucri,  but  in  the  end  **  Mwe  cat  inde  quietus." 
Wu'klld  kly  Ciydtravfu     Cfydtrawt  was 

H  4  given, 
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^en,  for  an  innocent  perfon  is  not  bound  to  take  notice  of  a  private 
perfon*s  fufpicion  (*). 

If  a  juilice  of  peace  have  jurifdidion  in  the  cafe,  (as  he  hath  in 
all  felonies  and  breaches  of  the  peace,  yea  iho  it  be  high-trcafon,  fo 
far  forth  as  it  is  a  breach  of  the  peace)  tbo  he  errs  in  granting  of  his 
warrant,  it  feems  that  the  officer  that  executes  it,  is  excufabie.  14> 
U*  8.  16.  a.  per  curiam. 

Yet  in  fome  cafes,  as  touching  rates  for  the  poor,  tho  he  hath 
jurifdidlion  in  the  matter  by  the  ftatute  of  13  EU%,  cap.  2.  the  officer 
11  punishable  for  executing  the  warrant,  where  none  ought  to  iflue^ 
becaufe  it  is  a  circumfcribed  particular  jurifdid^iou  given  him  by  zSt 
of  parliament,  which  he  ought  ftri£tly  to  purfue.  7^.  10  Sar.  B.  £. 
2  RoL  /tbr.  560.    Kichoh  and  fVaiker. 

When  the  officer  or  minifter  hath  made  his  arreft,  he  is  forthwith 
to  bring  the  party  to  tiie  gaol,  or  to  the  judice,  according  to  the  im- 
port of  the  warrant. 

But  if  the  time  be  unfeafonable  as  in  or  near  the  night,  whereby 
he  cannot  attend  the  juftice,  or  if  there  be  danger  of  a  prefent  refcue, 
or  if  the  party  be  fick  and  not  able  at  prefent  to  be  brought,  he  may, 
as  the  cafe  ihall  require,  fecure  him  in  tlie  ftocks,  or  in  cafe  the 
P  ^  quality  of  the  perfon  or  the  indifpoHtion  fo  require,  fecure 
^  "^  him  in  a  houfe  till  the  next  day,  or  fiich  time  as  it  may  be 
reafonable  to  bring  him.    2  £.  4.  9  {^  10.  (f). 

When  he  hath  brought  him  to  the  judice,  yet  he  is  in  law  ftill  in 
his  cuftody,  till  either  the  juftice  difcharge  or  bail  him,  or  till  he  be 
adually  conmiitted  to  the  gaol  by  warrant  of  the  juftice.  10  if.  4. 
?•  a.    Efcape  8. 

And  thus  finr  concerning  arrefis  by  warrant  or  precept. 

See  Bum.  tiU  Arreft.  Index  to  %  Hawk.  P.  C.  tit.  Arreft*  4  Blackf.  Comr  cb.  si. 
Of  Arrefta.  pa.  %%%.  &c.  See  %  Wiliim  i88«  Entick  ▼.  Carringtoa  toBching  Gc« 
senl  Winanu. 

(•)  Fide  fuprM,  p.  83.  (+)  riA>M  p.  95, 96. 


CHAP. 
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CHAP.    XIV. 

Cdneeming  the  oflSce  of  a  juftice,  when  a  ferfin  chargid  or  fufpeStd 

of  felony  is  brought  before  him. 

WHEN  a  party  thus  arreftcd  for  felony  is  brought  to  the  juf,- 
tice  of  peace,  he  muft  either  difchargej  or  conunic^  or 
bail  him. 

But  preparatory  to  thefe  ads  there  are  fome  things,  that  are  re* 
quired  of  him  before  he  do  either. 

1 .  By  the  ftatute  of  \  i^  2  P.  isf  M.  cap.  13.  and  2  &  3  P.  {^ 
Af,  cap.  10.  he  is  to  take  the  informations  upon  oath  of  the  prof&- 
cutor  and  witnefles  and  put  them  into  writing ;  and  he  is  likewife  to 
take  the  examination  of  tlie  perfon  accufed,  but  this  is  to  be  without 
oath  and  put  into  writing. 

And  thefe  examinations  and  informations  he  is  afterwards  to  deliver 
into  the  general  feflions  of  the  peace  or  to  the  gaol-deliveiy,  as  thm 
cafe  fliall  require ;  and  becaufe  it  may  be  unfeafonable  to  take  thefe 
informations  or  examinations  prefently,  or  poiTibly  it  may  take  longer 
time,  the  prifoner  piay  be  continued  in  the  cuftody  of  the  officer,  or 
may  be  detained  in  the  juftice's  houfe,  or  committed  to  fome  near  iafe 
place  of  cuftody,  till  the  examinations  can  be  taken. 

But  this  muft  be  difpatched  in  fome  convenient  time,  and  -  *  . 
therefore,  P.  43  Eliz.  C,  B.  Scavage  and  Tauham  (a)^  in  *■  ■■ 
an  adion  of  falfe  imprifonment  brought  by  a  perfon  brought  before 
the  mayor  of  FomfrtU  a  juftice  of  peace,  upon  fufpicion  of  felony, 
the  defendant  could  not  upon  the  account  of  examination  juftify  the 
detaining  him  in  the  juftice's  houfe  nineteen  days ;  but  it  was  held, 
tfiat  he  might  derain  him  three  days  upon  that  account. 

2.  It  is  fit  to  take  a  recognizance  from  the  profecutor  to  appear 
and  prefer  a  bill  of  indifhnent,  and  alfo  of  the  witnefles  to  appear  and 
give  evidence  at  the  next  feffions  of  the  peace  or  gaol-delivery,  as  die 
cafe  ihall  require,  if  he  fhall  find  caufe  to  commit  or  bail  the  pri* 
foncr ;  otherwife  it  is,  if  he  fhall  difcharge  him. 

Thefe  things  being  thus  premifed,  as  I  faid,  the  prifoner  is  either  to 
be  difcbarged,  or  committed,  or  bailed. 

(tf)  Cra.  Elin,  829.    Fidt  Ftirt  I.  p.  586* 

I.  Touching 
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I.  Touching  the  difcharge  of  a  prifoncr.  If  a  prifoner  be  brought 
before  a  jtiftice  of  peace  exprefly  charged  with  felony  by  the  oath 
of  a  party,  the  juftice  czxaiot  difcharge  him,  but  muft  bail  or  com- 
mit him.  * 

K  he  be  charged  widi  fufpicion  only  of  felony,  yet  if  there  be  no 
felony  at  all  proved  to  be  committed,  or  if  the  fa<St  charged  as  a  fe- 
lony be  in  truth  no  felony  in  point  of  law,  the  juftice  of  peace  may 
difcharge  him,  as  if  a  man  be  charged  with  felony  for  dealing  of  a 
|$arcel  of  the  freehold,  or  for  carrying  away  what  was  delivetd 
him,  and  fuch  like,  for  which  tho  there  may  be  caufe  to  bind 
him  over  as  for  a  trefpafc,  the  juffice  may  difcharge  him  as  to 
felony,  bccaufe  it  is  not  felony,  Keiw,  f.  34.  44  Affl'z..  12.  Poulton 
de  Foci  14^6.  b.  But  if  a  man  be  kild  by  another,  tho  it  be  per  in^ 
fortunium  ox  ft  defendendo^  (which  is  not  properly  felony,)  or  in 
making  an  ailault  upon  a  minifter  of  juftice  in  execution  of  his  office, 
(which  is  not  at  all  felony,)  yet  the  juftice  ought  not  to  difcharge 
him,  for  he  muft  undergo  his  trial  for  it ;  and  therefore  he  muft  be 
committed,  or  at  leaft  bailed. 

.        -.      n.  As  touching  commitment  or  imprifonment  of  a  party 
^       ■*  4)rought  before  a  juftice  for  felony,  or  fufpicion  thereof,  thefe 
things  are  to  be,  obferved : 

1.  The  commitment  muft:  be  by  writing  under  fhe  feal  of  the 
jultice. 

And  therefore  altho  a  juftice  may  by  word  of  mouth  arreft  a  perfon 
i&r  a  breach  of  the  peace  done  in  his  prefence,  yet  in  that  cafe  the 
commitment  of  him  ought  to  be  a  mittimus  under  feal ;  thus  it  was 
Tcfolved  in  Sandford*k  cafe  (*),  P.  23  Car.  I.  £.  R,  but  agreed  he 
may  detain  him  in  his  cuftody,  till  a  warrant  can  be  made. 

AW  herein  the  power  of  a  juftice  difffcrs'  from  the  power  of  a 
court ;  for  the  court  of  king's  bench  may  commit  by  order,  and  fo 
may  the  court  of  feilions  of  die  peace,  becaufe  there  is  or  ought  to 
be  a  record  of  the  commitment. 

Nay  in  chancery,  if  an  order  be  made  for  commitment  of  a  p^rfbn, 
till  he  enter  into  bond,  (rfr.  the  warden  of  the  Fleet  may  juftify  the 
Imprifonment  by  virtue  of  that  order.  T.  39  £/«.  B*  R.  2  RoL  Ahr. 
f.  559.     Taylor  and  BeaL 

2,  The 
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2.  The  mittimus  ought  to  have  thefe  ckcumflaacet.  1^  H  naift 
contain  the  certainty  of  the  caule,  aad  dserefere  if  k  be  for  ftionff  it 
OQg^t  not  to  be  generally  fro  fthnim^  hut  it  anaft  contain  the  e%eciair 
nature  of  the  felony  briefly,  as/ar  felony  for  the  death  of  J.  S.  or  f^ 
burglary  in  breaking  the  houfe  of  J.  S.  tic.  and  the  reafon  is,  becanfe 
it  neiay  appear  to  the  judges  of  the  king's  bench*  upon  an  habeas  c^rm 
fmsy  whedier  it  be  felony  or  not  (f) :  and  likewlfe  by  die  flatots 
ei  ZH.l.  cap.  3.  theihenflF  is  to  make  a  calendar  of  the  prifoneiv 
in  his  gaol,  and  deliver  it  to  the  juftice  of  gaol-ddivery  fignifyinr 
the  prifoners  and  their  caufes:  vide  2  Co.  Infiit.  52  fi  591.  2.  fe 
is  fit  to  mention  the  name  of  the  juftice,  and  his  authority  in.  die 
Wginning  of  the  minimus^  tho  this  is  not  always  neceilary,  for  die 
£eal  and  fubfcription  of  the  jt^ice  to  the  mittimus  is  iufficient  warrant 
to  the  gaoler :  vide  fapra  (**)  U  Dalt.  355  ^  383,  (bji  for  it  may- 
be fnpplied  by  averment,  that  ic  was  done  by  the  juftice.  3.  It  muft 
baive  a  certain  date  of  the  year  and  day  (*)•  4.  It  fiiouid  ^ 
have  an  apt  conclufion,  namely  to  detain  him  till  he  be  thence  L  3i 
deliverd  by  due  courfe  of  law.    2  Co^  Infiit.  ubi  fupra  ff ). 

But  altho  it  be  true,  that  thefe  things  are  regular  and  fit,  namely 
the  caufe,  the  juftice  committing,  the  da^,  the  apt  condofion,  yels  I 
am  far  from  thinking  the  warrant  void,  that  hath  not  a)l  thefe  oir- 
camftances. 

And  therefore  die  juftification  in  falfe  imprifonment  againft  the 
gaoler  may  be  good  by  virtue  of  fuch  a  warrant ;  and  it  feems  to  me^ 
(eontrary  to  the  opinion  of  my  lord  Coke^  ubi  Jhpntfi/  that  if  au 
efcape  be  fufiered  willingly  by  the  gaoler  upon  fuch  a  general  war«>' 
rant,  it  will  be  felony  in  him :  vide  ynne  fupra^  cap,  54.  Part  L 
^.609.    De  frangentibus  prifonam  (cj. 

And  therefore  if  the  conclufion  of  die  mittimus  be  to  detain  him 
dB  further  order  by  the  juftice,  it-  is  true  it  is  an  unapt  concluGon, 
and  therefore  binds  not  up  the  hands  of  the  juftices,  to  whom  it  may 
belong,  to  bail  or  deliver  him,  as  the  cafe  fhall  require ;  but  the  com- 
aiitmait  is  notwithftanding  g^d,  if  there  be  any  tolerable  cenaimy^ 
in  the  body  of  the  warrant  for.  what  it  i%  m  for  felony  gpneraUy, 
dio  the  particular  is  heft  to  be  expre£RBd. 
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3.  Regularly  At  commitment  is  to  be  to  the  common  gaot  of 
Ae  county,  or  if  the  oSenfe  be  committed  and  the  party  taken 
within  a  franchife  that  hath  a  gaol,  (as  the  Gatehoufe  at  fVefimin^ 
fiir^)  then  to  the  gaol  of  the  franchife,  by  the  (latute  of  5  H.  4. 

Only  fometimes  it  hath  been  ufed  by  the  juftices  of  peace  to  fend 
fucb  prifonen,  vhich  are  bailable  and  have  not  their  bail  ready,  to 
Ibme  private  prifon,  as  the  tiew  Pri/on  in  MtddUfex  for  feme  fliort 
time,  till  they  can  procure  their  bail :  but  this  hath  always  been  dif* 
liked  by  the  juftices  of  the  king*i»  bench  and  gaol-delivery  as  incon- 
Tcnicot,  and  not  agreeable  to  the  law  fd). 

4.  If  the  prifoner  be  bailable  yet  the  jrftice  is  not  bound  to 
demand  bail,  but  the  prifoner  is  bound  to  tender  it,  otlierwife  the 

|.        ^  ju(Uce  may  commit  him;  ^od  vide  14  /f.  7.  10.  a,  per 
^     ^^  Ftneuxy  accordingly  adjudged   7".  40  Eli%.   C.  B.    Collin's, 
cafe ;  and  fo  of  a  iheri£F,  that  hath  taken  a  man  by  capias^  where  he 
is  bailable. 

Thus  far  touching  commitment  of  an  offender. 
But  in  fome  cafes  the  offender  is  neither-difcharged  nor  committed, 
but  bailed,  and  that  comes  next  to  be  confidered. 

But  becaofe  the  bufmefs  of  bail  is  large  and  various,  I  fhall  refer 
Aat  to  the  next  chapter. 

Burn.  Title  Jufticct  of  the  P^ce. 
fd)  Sec  the  cafe  of  Kendal  M  Jt«r,  St^tTu  F^  IV.  p.  S6i.  ^  faprm^  Fmrt  I. 


C  HA  P.     XV. 

Concerning  bail  and  mainprife. 

TOUCHING  bailing  of  felons,  He.  there  will  be  thefe  things 
inquirable.     1.  What  it  is,  and  the  nature  and  kinds  of  it. 
2.  In  what  cafes  it  may  be,  and  in  what  not.     3.  By  whom  fa), 

4.  In  what  manner  it  is  to  be  done,  by  writ  or  without  writ  (6 J. 

5.  The  penalty  of  erring  therein  (c). 

(kj  JnfrSp  dp,  !;• 

Touchini^ 
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Toqching  the  firfty  naitiely  the  nature  of  balK 

Bail  and  mainprife  are  ufed  promifcuoufly  oftentimes  for  tbe  faq^e 
thing,  and  indeed  the  words  import  much  the  £ame  thing,  for  die 
former  is  traditus  J,  S.  and  the  other  is  riianucaptus  per  y*  S, 

But  yet  in  a  proper  and  legal  fcnfe  they  diffwr.  1.  Always  main- 
prife is  a  recognizance  in  the  fum  certain,  but  bail  is  not  always  fo. 
2.  He,  that  is  deliverd/fr  nianucaptionem  only,  is  out  of  cuftody;  but 
he  that  is  bailed,  is  in  fuppoiition  of  law  Hill  in  cuflody,  and  the 
parties  that  take  him  to  bail  are  in  law  his  keepers,  and  may  re-feize 
him  to  bring  him  in ;  and  therefore  if  a  man  be  let  to  mainprife,  fup- 
pofe  in  the  king's  bench,  an  appeal  or  other  fuit  cannot  be  brought 
againft  him  as  in  cujiodi  marefcalU ;  but  if  he  be  let  to  bail,  he  is  ia 
fuppofition  of  law  fltll  in  cuftodia  marefcalU^  33  £.3.  Mainprife  12. 
36  E.  3.  Ihidem  13.  32  H.  6.  4.  a.  Proueiion  13.  and  ac-  ^  ^ 
cordingly  the  books  of  2\  H.  1,  20.  b,  per  Fineux^  and  ^  ^^ 
9  E,  4.  2.  It.  that  feem  to  differ,  are  to  be  underftood*  3.  Tho 
fometimes  the  recognizances  themfelves  both  in  bail  and  mainpriie 
are  in  fums  certain,  as  (hall  be  (hewn,  yet  the  entry  on  record  ia 
the  one  cafe  is  deliberatur^per  manucapiionemt  and  in  the  other  cafe 
traditur  in  ballium. 

But  now  for  the  kinds  of  bail  properly  fo  called,  it  is  of  thefi: 
kinds. 

1 .  Sometimes  it  is  in  no  fum  certain  at  all,  but  traditur  in  balliu^ 
te  J.  S.  and  this  is  the  ufual  form  in  all  bails  in  civil  anions  in  the 
king's  bench ;  and  antiently  it  was  fo  alfo  in  criminal  cafes,  tho  now, 
as  (hall  be  (hewn,  it  di£Fers. 

And  of  this  kind  was  the  antieut  form  of  that  bail,  which  was 
corpus  pro  e^rpore^  which  -now  is  rarely  ufed  in  that  form,  and  the 
reafon  why  that  is  difufed  is,  becaufe  there  was  antiently  a  loofe 
opinion,  that  he,  who  was  bail  in  this  manner  for  a  felon,  was  to  be 
hanged,  if  he  brought  not  in  the  principal  to  keep  his  day,  33  E,  3. 
Mainprife  12.  but  the  truth  is,'  all  his  punishment  is  to  be  fined  for 
his  default.    Crompt.  Jujiice.  /.  157..^.    11  i/.  6.  31.  *. 

And  fo  in  civil  adtions,  where  this  kind  of  bail  is  fometimes  in  ufe, 
as  appears  27  i/.  8.  11  {sf  12.  21  H.  7.  20.  b.  the  bail  is  amerced^, 
if  he  have  not  the  principal  at  the  day. 

2.  Sometimes  the  bail  is  only  a  recognizance  in  a  fum  certain  for 
the  appearancib  of  a  felon,  and  this  is  ufual,  viz.  the  principal  in 
double  the  fum;  asfor  inftance  in  40/.  or  more,  the  fureties  each 

of 
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of  them  in  20/.  a-piece  ad  compar^ndum  H  ftandum  reHo  in  evrii  ie 
tatrociMo  prtpd'tilo  ftcundum  legem,  (ic,   Dalt,  cap.  114.^.  305.  (a). 

The  fureties  ought  to  be  at  leaft  two  men  of  ability,  and  dieir 
number  and  fufficiency  and  the  fum  of  the  recognizance  is  much  in 
the  difcretion  of  him  that  is  to  take  it,  and  therefore  he  may  examine 
diem  upon  oath ;  but  how  thefe  are  punifliable  that  take  infofficient 
fcaily  ihall  be  faid  hereafter. 

P     ,-      The  fureties  ad  Jiandum  juri  doth  import  alfo,  that  he 

*-       -'  (hall  plead  to  the  felony ;  and  therefore  before  the  ftatute  of 

Marlbridgey  cap,  28.  (b),  if  the  felon  had  ftood  upon  his  privUegium 

tUricale  and  wotdd  not  anfwer  the  felony,  his  bail  had  been  amereed, 

ivhich  is  remedied  by  that  ftatute. 

3.  The  third  fort  of  bail  is  that,  which  is  indeed  the  true  and  re- 
gular bail,  which  is  not  only  a  recognizance  in  a  fum  certain,  but 
alfo  a  taking  to  bail,  the  true  form  whereof  is  contained  in  Leanktri^t 
Jufticey  Lib.  I.  cap,  23.  p*  264.  Memorand*  quod  die,  anno,  t^c.  ct- 
ram,  fie.  venerunt  A.  tf  B.  ii  ceperunt  in  baltium  J.  S.  captum  fsf 
detentum  pro  fufpiciom  cujufdam  felonia  ufqua  prox'mam  generalem 
gaola  dellberationem  in  comitatu  preedi^o  tcfend*,  ii  affumpferimtf  vix,^ 
quiitbet  eorum  fub  poena  20l,  de  bonis  ti  catallis,  terris  U  tenememis 
eorum  fi  cujuJUbet  eorum  ad  opus  diHi  domini  regis  ievand\  Ji  pra- 
diffus  J.  S.  ad  eandem  proximam  gaola  deliberationem  non  perfonalith' 
eomparebit  eoram  jufiiciariis  di^i  domini  regis  ad  diitam  goalam  de'- 
liber  and*  affignatis  ad  refpondendum  diBo  domino  regi  tune  ii  ibidem 
fuper  pramiffis,  or  fuper  its,  quse  ad  tunc  H  ibidem  ipfi  obiieieniur,  or 
rather  according  to  the  antient  form  ad  Jiandum  redo  de  latrocimo  pr^^ 
diilojecundkm  legem  bt  confuetudinem  regni  Angliae*  Dat.  fuijlgiliis 
nojlris,  die,  anno,  tdc.    Vide  F.  AT.  B.  250.    Crompu  157.  b. 

But  the  feal  need  not  be,  for  he  is  a  judge  of  record,  only  his  hmd 
£mply  fubfcribed,  or  fubicribcd  eapt.  V  eognitus  die  tf  anno  fiefra-- 
dUh  coram  Math.  Hale. 

This  is  the  form  of  a  bail,  where  the  principal  is  either  an  in&ot 
or  in  prifon,  and  fo  abfent ;  and  thereupon  a  warrant  iflties  under 
the  hand  and  feal  of  him  that  takes  the  bail  for  hit  enku{<ement, 
called  a  liberaU. 

But  if  he  be  bailed  by  a  juftice  of  peace  befbic  commitment,  or  if 
committed  and  brought  into  the  court  of  Idog's  bench  or  feffions  to 

I 
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be 
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be  bailed,  then  the  party  hirafclf  is  alfo  bound;  and  fometimes  the 
recognizance  is  (imple  with  a  condition  added  for  his  appearance, 
and  fometiines  the  condition  is  containd  in  the  body  of  the  recogni- 
zance, ut  fupra :  Only  it  is  to  be  remembred,  that  when  any  perfoa 
IS  bailed  for  any  mifdemeanor  either  upon  the  rettim  of  an  . 
habeas  corpus  or  otherwife,  the  return  or  record  ought  to  be  I-  '  ^ 
firft  filed,  and  a  committitur  marefcalth  entred,  and  then  bail  taken ; 
for  aH  pcrfons,  that  are  bailed  in  the  king's  bench,  arc  defaHo^  or  ia 
fuppofitinn  of  law  firft  fuppofed  to  be  in  cuftodltt  marefcaliu 

The  advantage  of  this  kind  of  bail  is  this,  diat  it  is  not  only  a 
rtcogni'/ance  in  a  fum  certain,  but  alfo  a  real  bail,  and  they  are  hia 
keepers,  and  may  be  puniihed  by  fine  beyond  the  funn.  mentiond  in 
die  recognizance,  if  there  be  caufe,  and  may  re-feize  the  prifoncr, 
if  diey  doubt  his  efcape,  and  bring  him  before  the  juftice  or  courft 
and  he  fhall  be  committed,  and  fo  the  bail  be  difcbarged  of  his  recog* 
nizance.  36  £.  3.  Mainprife  13.  32  E.  3.  Mainprlfi  23.  Cnmpi. 
Ju/licty  f,lbl.  a. 

Touching  the  fecondy  in  what  cafes  a  perfon  is  bailable,  that  is 
accnfed  or  indidkd  of  felony  or  acceflary,  or  in  relation  thereunto. 

I  (ball  not  meddle  with  bailing  of  prifoners  in  civil  a£lions  or  fer 
oflenfes  lefs  than  felony  by  a£ls  of  parliament,  only  thus  much. 

Regularly  in  all  ofFcnres  either  againft  the  common  law  or  a£b  of 
parliament,  that  are  below  felony,  the  offender  is  bailable,  unlefs, 
1.  He  hath  had  judgment.  2.  Or  that  by  fome  particular  or  fpecial 
aft  of  parliament  bail  is  oufted. 

What  a<fls  of  parliament  ouft  bail  in  particular  oflenfes  agaii^ 
tbofe  afts  is  not  my  purpofe  to  declare,  they  are  very  well  colle^«l 
by  Mr.  DaiiOHy  cap,  114.  (ej^  and  Mr.  Cr^mpton  depati  ngis^f,  154. 
b*  f^ fcfuentibus. 

In  relation  to  capital  offenfes  there  are  efpeetally  ^efe  ads  of  par- 
llament,  that  are  the  common  land-marks  touching  offenfes  bailable* 
or  not  bailable,  viz.  3  E.  1.  or  fVeJim.  1.  ct^.  15.  34  £.  3.  cap.  1. 
23  H.  6.  cap.  10.  \  R.  3.  cap.  3.  3  H.  7.  cap.  3.  W  2  P.  f^  M. 
cap.  13.  and  2  {y  3  P.  &>!/.  cap.  10. 

As  to  the  ftatute  of  3  £.  1.  it  declares,  who  aw  bailable  and  who 
not  as  well  in  other  cafes,  as  in  cafes  capital. 

(0  ^^ifVf  MdU^  cap*  i66«  /•  \^% 

But 
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But  at  that  time  few  were  concerned  in  bailing  of  prifonerSii  but  die 
iheriff,  in  whofe  ctiftody  they  mod  commonly  were,  and  fuch  fub- 
oidinate  officers*  that  eidier  under  the  fheriflFor  as  bailiffs  of  liberties 
bad  the  cuftody  of  prifpiiers»  [as  appears  from  the  words  of  the  (la« 
tute,]  Et  pur  ceo  qm  vifcounts  ti  autres  queux  ont  prife  tsf  ntenus  pri- 
loners:  And  therefore  ftill  the  ftatute  did  not  extend  to  courts  of  juf- 
tice»  much  lefs  to  the  court  of  king's  bench:  vide  2  Co.  Inftlup.  185, 
ise.fuper  hocjiatutum  ^  neither  dodi  this  ftatute  fingly  of  itfelf  extend 
to  juftices  of  the  peace,  for  they  were  not  in  being  rill  1  £.  3.  and 
therefore  the  ftatute  o£  I  ^  2  P.  t^  M.  cop.  13.  efpeciaUy  makes 
this  ftatute  of  3  £.  1.  a  direction  touching  bailing  of  offenders. 

And  therefore  it  feems  alfo  upon  the  fame  reafon  the  ftatute  of  2? 
£.  1.  cap,  3.  definibus  levatis^  that  dire£b  and  authorizeth  juftices  of 
gad-delivery  to  inquire  of  ftieriff^s  and  others,  that  have  let  out  of 
prifon  by  replevying  perfons  not  replevifable,  or  have  offended  againft 
the  ftatute  oiJVeJimnfler^  and  to  punifli  them  according  to  that  ftatute, 
extends  not  to  courts  or  juftices  of  the  peace,  but  only  to  ftierifis  and 
fubordinate  officers. 

And  the  truth  is,  it  could  not  be  well  applicable  to  any  but  them, 
for  as  all  writs  of  hotnine  replegiandOf  de  manucaptionet  ist  de  odio  bt 
gala  were  direded  to  the  ftieriffs,  fo  in  moft  cafes  what  was  to  be  done 
in  thofe  times  for  bailing  of  prifoners  was  moft  conunonly  to  be  done 

by  die  flierifll 

This  ftatute  declares,  I .  Who  were  not  bailable  ^y  the  commos 
law.  2.  Who  from  thenceforth  ftiould  not  be  bailable;  and  3.  Who 
fliould  be  bailable,  and  inflidls  puniftiment  upon  ftieriffs  and  bailiffs 
bailing  diofe  that  are  not  replevifable,  and  not  bailing  thofe  that  are 
rq[>levifable. 

And  this  aft  extends  not  only  to  fuch  bailments  as  might  be  virtute 
efficii^  but  alfo  to  bailments  by  force  of  the  common  writ  de  homine 
replegiando  or  de  fMnucaptiom^  whereof  hereafter. 

My  lord  Coke  in  his  comment  upon  this  chapter  (d)  hath  given  us 
fhe  fubftance  and  intent  of  this  ftatute,  which  I  ftiall  therefore  but  in 
efieft  tcanftaibe. 

I.  As  to  diofe  that  were  irreplevifable  at  conunoa  law, 
mean  before  the  ftatute  of  3  £.  1.  (for  poffibly  more  and- 
endy  all  offenders  were  rep^eviiable),  they  are  of  four  forts. 

1.  For  the  death  of  a  man. 

At 
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At  this  time  there  was  hdd  iitrle  dHFeivnce  between  mtinier  and 
ttianflatighter,  but  oftly  in  degree ;  for  till  23  H.  8.  clergy  was  allow* 
able  in  the  one  as  well  as  in  die  other,  nay,  at  this  day,  if  the  indnfU 
mentrnn  only  inter  fecit  bt  murdravit  without  ex  malitii  pretc^gitatA^ 
the  prifoner  hath  clergy. 

And  as  to  the  point  of  bail  no  difference  was  at  common  law,  nor 
after  the  ftatute  of  3  -E.  1 .  till  later  ftatutes  (de  quibus  infra )^  between 
murder,  manflaoghter,  or  the  killing  of  a  many^  defendendo^  or  (lerin^ 
fortumum^  for  they,  that  could  not  bail  in  murder^  regularly  could 
not  bail  in  the  other  three  cafes. 

And  this  held  univerfally  as  to  bailment  by  the  iherifFor  by  thejuf. 
tices  of  peace;  but  as  to  othei'S,  it  had  fome  e)&ceptioos. 

The  court  of  king's  bench  might  and  ftill  may  bail  in  any  cajfe 
whatfoever,  even  in  high  treafon  or  murder,  for  the  court  is  heM  in 
law  ecrani'ipfo  rege,  4  Co.  Inflit.  ^.71.2  Co.  Injtit. p.  IM^  but  this 
is  in  the  difcretion  of  the  court,  and  none  can  challenge  it  dejure. 

And  this  baihnent  in  the  king's  bench  may  be  upon  an  original  in- 
dlfiment  before  them  in  the  county  where  they  fit,  or  upon  an  in<fi6l- 
ment  removed  by  certiorari,  or  upon  a  prifoner  removed  by  habeas 
corfius  before  or  after  an  indiftment  taken ;  vide  infra. 

In  fome  cafes  juftices  of  gaol-dclivery  may  bail  in  cafe  of  the  death 
of  a  man. 

1.  If  a  man  be  found  guilty  of  a  iezxh  fe  drfendendo^  or  per  infortu- 
nium upon  his  trial,  the  juftices  bf  gaol-ddivery  may  certify  the  matter 
into  chancery^  that  the  parjy  may  fue  his  pardon  of  courfe;  and  in  the 
mean  time  bail  him  till  the  next  feiGons.  3  E.  3.  Coron.  361* 

And  the  feme  law  Jt  is,  if  the  coroner's  inqucft  only  find  it 
fe  defendendoj  fuch  inquifition  fhewing  the  fpecial  matter,  as 
it  ought,  is  good,  Stamf  P*  C.  cap.  l./l  15.  B,  26  Eiiz.  HolmesH 
cafe,  Crompt.  de  pa'ce^  f.  153.  b.  bf  28.  a.  and  the  reafon  of  the  book 
of  12  £.  3.  cited  by  Crompton,  that  in  an  indi^ment  before  the  coro- 
ner yi  defendcndoy  the  words  7^  defendendo  were  void  and  ftrlcken  out, 
is  not  becaufe  they  were  againft  the  king,  but  becaufe  they  Were  too 
general. 

2  Co.  Inftit.fuperjiat,  Glonc.  cap.  9.  p.  316.  an  indi£tment^  dlr^ft* 
dendd  is  good  before  juftices  of  gad-delivery,  but  it  is  there  faid  it  is 
not  good  before  juftices  of  peace;  de  quo  fttpra,  p»  45.  and  therefore 
upon  fnch  an  indiftment  before  the  coroner^  defendendo  fpecially, 
the  juftices  of  gaol-delivbr;  may  bail  th^  j)aity  till  the  oexl  fefiions  to 
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procure  his  pardon  of  courfe,  as  well  its  If  it  had  been  foond  upon  hit 
trial;  and  fo  it  was  done  26  Eliz,  in  Holmes*^  csSc^  Crompt.  153.  i« 
viJe  yfp^Rice^s  cafe,  19  H.  1.  Ktlw,  53.  a.  Crompt.  ibidtm. 

2.  If  a  man  be  convided  of  manilaughter,  and  hath  a  pardon  to 
plead,  which  the  judices  of  gaol-delivery  fee  in  the  interval  of  the  fef- 
iion,  they  may  bail  him,  fnotwithfkmding  his  conviction  and  that  of 
xnanflaughter},  to  another  feffion  to  plead  his  pardon.  2  £.  6.  B. 
Mainprife  94.  Cronipt,  153  b. 

3.  If  a  perfon  be  brought  before  the  judges  of  gaol-delivery  upon 
fufpicion.of  murder,  but  before  commitment  or  indi^^ment  [it  appears] 
upon  examination  of  the  fa£t  by  the  juftices  of  gaol-delivery,  that  he 
IS  not  guilty,  (tho  in  truth  a  felony  were  committed),,  the  jufticcs  of 
gaol-delivery  may  bail  him  to  another  feffions:  vide  3i  EHz*  in  cafe 
de  Salfordy  Crompt.  154.  a. 

But  I  am  not  of  the  mind  that  the  fame  judge  [Shuttlewarih]  was  of 
that  if  he  be  conviiSl  upon  a  trial  againft  the  opinion  of  the  judge,  that 
he  can  bail  him  to  fue  his  pardon ;  but  ail  he  may  do  is  to  reprieve  him 
before  judgment,  and  certify  for  him  for  a  pardon. 

And  therefore  it  feems  to  me  there  is  no  difierence  between  thii 
-        ..  cafe  and  that  of  Dyer  179.  a,  where  a  man  is  convi£b,  and  it 
.  *•  ^   •■  is  doubted  whether  he  be  within  clergy,  yet  he  remainedi 
not  bailable. 

4.  If  a  man  be  indi£led  of  murder  at  the  feilions  of  gaol-deliveryt 
and  prays  his  trial,  but  the  profecutor  for  the  king  is  not  ready  with  all 
his  evidence,  the  judge  may  refpite  his  trial  till  another  feffions ;  and 
tho  he  be  not  bound  to  bail  him,  yet  if  he  do  find  that  it  is  no  con« 
trivance  of  the  prifoner  to  furprife  the  profecutor,  but  that  it  is  merely 
the  negledi  of  the  profecutor,  or  that  his  pretenfe  is  merely  a  delay  to 
continue  the  paity  in  prifon,  I  have  known  it  often  praflifed  at  New^ 
gatey  and  elfewhere,  for  the  juftices  of  gaol-delivery  to  bail  the  pri<* 
foner  till  another  feflions,  if  it  be  far  off,  and  upon  circumftances 
confidered. 

And  yet  in  none  of  thefe  cafts  neither  juftices  of  peace  nor  iheriff 
can  bail ;  but  how  far  they  may  bail  in  cafes  of  manflaughter  fhall  b^ 
faid  hereafter,  when  we  confider  the  fubfequent  flatutes. 

And  thus  far  at  prefent  for  bailing  in  cafe  of  the  death  of  a  man. 

2.  The  fccond  cafe  where  a  roan  was  not  bailable  by  the  common 
laW}  is,  where  a  man  is  taken  per  tnandatwn  domini  regis :  this  is  not 
intended  of  the  perfonal  command  of  the  king,  for  regularly  as  the 
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king  cannot  in  perfon  arrefl  or  imprifon,  fo  he  cannoc  command 
another  to  imprifon,  but  it  muft  be  done  by  fome  order^  writ,  or  pre- 
cept, or  procefs  of  fome  of  his  courts.  \6  H,6.  Monjlrauns  defait  1 S2. 
1  H.  7.  4.  b.  2  Co.  Inftit.fuperftatutwn  Wejlm'infi.  I  cap.  \5.p.  187. 
Nay,  altho  fuch  a  mandate  be  by  commiiBon  under  the  great  feal» 
it  is  void,  42  jfj^x.  5.  therefore  the  praceptum^  or  mandatum  domini 
reps  in  this  zGtf  b  intended  of  the  procefs  of  law  ifluing  out  of  the 
king's  courts  according  to  their  fevdral  jurifdidlions,  2  Co,  Inftii.fuper 
Mag.  Chart,  cap.  29.  and  fVeftm.  1.  cap.  15.  But  if  intended  of  the 
king's  perfonal  command,  tho  fuch  a  perfon  fo  taken  be  not  bailable 
by  the  common  writ  de  homing  repleglando^  yet  he  is  bailable  by  the 
court  of  king's  bench  or  chancery  upon  an  habeas  corpus ;  dt  quo  infra^ 
2Co.  In/lit.  p.  55.  187. 

3.  Thirdly,    Or  of  the  jujiicesy    viz.  by  writ  of  procefs  p        -. 
ifluing  according  to  law  within  their  feveral  jurifdi&ions ;  ^ 

for  altho  thefe  were  bailable  in  many  cafes  by  the  courts  that  ilTued 
the  procefsy  yet  they  were  not  bailable  by  die  common  writ  de  homine 
repligianjoy  but  are  excepted  therein,  nor  by  the  £tktx\S  virtute  officii 
dU  die  ftatute  of  23  H.  6.  cap.  10. 

4.  Fourthly^  Or  for  the  Foreft\  perfons  imprlfoned  by  the  juftice  ii» 
eyre  in  the  foreft,  are  not  replevi&ble  by  the  conunon  writ  de  homine 
replegiando. 

11.  The  fecond  part  of  this  ftatute  is  enadiing  or  declarative  who 
are  not  bailable ;  but  fo  &r  as  this  ftatute  looks,  it  only  concerns  the 
flieriiF  and  bailiiFs,  and  the  common  writs  cA  homine  replegiando^  of 
de  manucaptioncy  which  are  direded  to  the  fheriff,  tho  afterwards  it 
was  made  the  rule  in  many  things  to  juftices  of  peace,  l^c.  by  the 
fiatutes  of  1  fc^  2  P.  £^  i*f.  and  2  (rf  3  P.  W  M.  de  quibus  infra. 

And  the  cafes  wherein  bail  is  reftrained  by  this  ftatute,  are  thirteea 
in  number,  fome  in  refpe«Sl  of  the  heinoulhefs  and  weight  of  the  of* 
fenfe,  as  trcafon,  burning  of  houfes,  breaking  of  prifon,  iic.  and  the 
rcft^upon  the  great  evidence  and  probability  of  guilt,  as  perforls  out« 
lawed,  ^c.  but  I  (hall  follow  them  in  the  order  that  the'  ftatute  iiftt 
them  down. 

1.  Perfons  outlawed;  for  outlawry  is  aUj.  attainder  of  felony,  and 
[the  outlaw]  is  prefumed  guilty,  becaufe  he  withdraws  bimfelf  from 
the  procefs  of  law. 

And  upon  the  fame  reafon  it  is,  that  a  perfon  convift  of  felony^ 
while  the  judge  advifeth  upon  his  clergy,  is  not  bailable^  becaufe  he  is 
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convi6led,  Dy,  179.  a.  Nay,  tho  he  be  conviftcd  againft  tht  direc- 
tion of  the  court,  he  is  ftot  bailable  againft  th6  opinion  oi  Shuttleworth^ 
3 1  Eiiz.  Crompt,  f.  1 54.  a. 

And  therefore  if  the  6rdinary  had  had  a  clerk  conviA  in  hrs  cufliody, 
if  the  ordinary  let  him  tbbail,  \it  was  punithable:  vide  15  if.  7.  9.  a. 

But  if  ii  man  b6  outlawed  for  felony,  and  be  taken  upon  a  capias 

uilegatufriy  and  plead  in  avoidance  of  th6  outlawry  againft  him  that  he 

is  of  another  plact,  and  fo  not  thfe  peffoh  ?>uthwed,  or  bring  a  writ  of 

-.        .J  error  to  reverie  the  outra>\ry  and  affign  his  errors,  the  court 

I   5  J  J  ^j"  icing*s  bench  may  bail  him ;  and  it  is  not  unufual  fo  to  do, 

whether  the  outlawry  be  u^>on  an  appeal  br  an  indiftment^ 

If  a  man  be  indi^ked  or  appealed  for  fuch  an  offence,  wherein  ballf 
may  be  taken,  the  indidiment  or  appeal  docs  nOt  hifider  his  bailrtienr; 
becatife  it  induceth  no  fufficieht  preihmptibn  of  his  guilt ;  if  he  Were 
bailable  before  indi£lment,  he  is  bailable  after,  2  Co.  Inftit.fuperjldt, 
tVefifn.  1.  cap.  15.  zxAfiatutum  ipfum  F.  N.  B.  249.  22  jjiz.  94. 
but  not  allowed  till  he  hath  pleaded  to  the  indiftment,  16  J^z.  13. 
29  j^£iz,  44. 

But  if  a  man  be  indicted  before  juftices  of  a  higher  jurifdidiion,  a5 

.before  juftices  of  oyer  and  terminerf  he  cannot  be  bailed  by  juftices  of 

peace,  for  they  cannot  proceed  upon  an  indiftment  taken  befbrfe  fu- 

perior  judges, .  tho    othcrwife    the   caufe    might   be   within  their 

cognizance. 

2.  Perfons  that  have  abjured  for  Felony,  are  not  b&ilable,  for  they 
are  attainted  in- law. 

5.  Approvers  in  felony  arc  not  bailable,  becaufe  they  do  cbnfe& 
Biemfelves  guilty. 

4.  Perfons  taken  witli  the  rhainouvre  are  not  bailable,  becaufe  it  M 
fur  turn  manifejium. 

But  that  is  intended  of  the  thief  himfelf ;  for  if  A.  Heal  goods,  aiid 
fells  them  to  J?.  and  S.  is  taken  with  them,  B.  is  bailable, 

5.  Peifons  that  being  committed  for  felony  break  prifon,  are?Vidt  tb 
be  bailed  ;  for,  1.  It  carries  a  prefumption  of  "their  guilt.  2.  It  is  a 
fuperadded  felony  to  the  former,  for  which  they  ftood  committed. 

6.  Notorious  thieves :  and  herein  common  fame,  and  other  cir- 
cuniftances  may  be  oppofed  againft  their  bailing,  uhlefs  they  can  flieW 
reafonable  evidence  to  prove  their  innocence.  16  £.  4.  6.  a.  h. 

7.  Perfons  impeached  and  approved  by  an  approver,  becaufe  it  in- 
duceth a  ftrong  fufpicion  that  they  are  guilty,  becaufe  the  aCcufer  cori- 
ftlTetli  himfelf  guilty  before  }^  can  impeach  others.  ButL 
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.  But  this /hath  cert:;in  exceptions.  1.  If  the  approver  be  <Jea(l.  2* 
)f  the  appruver  hath  waved  his  appeal.  3.  If  thq  perfqn  accufed  by 
the  approver  be  of  good  faipe. 

8.  Pcffons  arrefted  fqr  wijful  burning  of  another  man's  houfc, 
which  was  a  felony  at  common  law. 

9.  Perfons  arrefted  for  frijfifying  the  king's  coin. 

10.  Or  (ox  counterfeiting  the  king's  great  or  privy  feal. 

1 1.  He  that  is  excommunicated  by  the  ordinary,  is  not  bailable, 
unlefs  it  be  for  a  temporal  caufe;  and  then  upon  a  prohibition  granted* 
he  may  not  only  he  bailed  but  delivered ;  or  upon  an  appe;^l  and  a 
fpecial  writ  de  cautlone  admhtenda^  if  not  obeyed  by  the  qrdinary,  a 
fpecial  writ  may  iffue  for  his  enlargement. 

12.  Or  if  he  be  imprifoned  for  fpme  open  mifdeed,  as  \(  A.  danger- 
oufly  wounds  B.  he  may  be  imprifonpd  till  it  be  kuQvvn  whether  thp 
pany  will  die  or  live;  and  regularly  is  not  to  be  bailed,  till  it  (hall 
probably  appear  that  the  dax^er  is  over.  10  H.  7/  20.  a,  :i.  /f,  7. 
cap.  1. 

13.  Nor  he  that  is  arrefted  for  treafon,  that  toucheth  the  king, 
whether  he  be  indifted  or  not;  thefe  ate  neither  bailable  by  virtue  of 
the  common  writ  de  hornine  replcgiandoy  nor  ex  officio  by  tl^e  fbcriffor 
bailiff  of  a  liberty. 

But  all  or  any  of  thefe  are  baijable  by  tlje  Qourt  of  king's  bench. 
2  Co,  Injl'it.  189. 

.  HI.  The  thirty  thiiif  provided  by  this  ftamis,  is  (e  d^lare.whp  ace 
bailable  by  the  ftieriff,  and  they  are  of  fcven  kinds. 

1.  Perfons  indittcd  before  the  (heriff  for  larceny,  if  they  have  not 
been  accufed  of  other  felonies  before,  or  as  the  writ  of  the  regifter, 
/.  83.  b.  268.  h,  ftyles  them,  if  they  are  of  good  fame. 

This  therefore  lies  very  much  in  the  difc^iion  and  true  infoifnEkitiofi 
of  the  flieriff,  or  other  juftices  that  commit  them. 

2.  Perfoiis  imprifoned  for  a  light  fufpicionf  dum  Uim^nji^r4nt  bofuf 
fama* 

3.  Perfons  indiflcd  for  petit  Ijirccny. 

4.  Perfons  accufed  for  receiving  of  felons.  / 

5.  Or  of  commandment,  force,  or  aid  to  the  felony  done. 
Thefe  two  laft  concern  acceijarics  afttr  and  before^  where-  r^    ,   ^ 

in  there  is  fome  dlverfity  of  opinion  in  pur  books.  L  »t3J 

Regularly  \xy  all  cafe?  of  felony,  tho  it  be  murder,  the  acceffary  is 
bailable  till  the  principal  be  attaint,  and  this  holds  as  well  in  cafe$  of 
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the  death  of  a  man  as  other  felonies,  40  E,  3.  42.  a.  40  Affix.  8. 
But  if  the  principal  be  once  attaint,  and  then  the  acceflary  is  taken, 
he  (hall  not  be  bailed  until  he  hath  pleaded  to  the  indi£hnent ;  but 
after  plea  pleaded  by  him,  he  (hall  be  bailed,  notwithftanding  the  at- 
tainder of  the  principal,  tho  it  be  in  cafe  of  murder.  43  £.  3.  17.  i. 
bOE.  3.  15.  a.    27  JJpz.  10.    47  JJftz.  16. 

6.  Or  indidted  or  accufed  for  an  ofFenfe,  for  which  he  ought  not 
to  lofe  life  or  member,  unlet  in  cafes  of  otTenfes  againft  a£ls  of  par- 
Eament,  where  the  afts  of  parliament  exclude  bail. 

7.  Or  appeald  by  an  approver,  who  is  fince  dead. 

Thefe  be  the  cafes  wherein  by  that  a£l  the  party  is  bailable. 

And  therefore  though  a  party  be  committed,  and  the  tenor  of  the 
mittmus  be  to  detain  him  without  bail  or  mainprife,  yet  if  the  ofFenfc 
be  by  law  bailable,  he  that  hath  the  power  of  bailing  may  bail  him. 
Crompt.  de  Pace  153.  a. 

This  ftamte^dds  a  penalty,  1.  For  bailing  a  perfon  not  bailable ; 
if  he  be  a  flieriff,  conftable,  or  bailiff  of  fee,  he  fliall  lofe  his  office ; 
and  if  he  be  an  under-bailiff,  or  not  a  bailiff  of  fee,  he  (hall  have 
three  years  imprifonment,  and  be  fined  at  the  king's  pleafure.  2.  And 
if  he  fliall  detain  perfons  replcvilable  after  furety  offered,  he  fhall  be 
grievoufly  amerced. 

And  thus  far  for  the  ftatute  of  3  £.  1  • 

Burn.  Tic  9ail  per  toCnm.  Index  to  s  Hawk.  P.C.  Tit.  Bail,  4  BUckf..€oni,  ch.  as. 

Of  Commitmcm  and  Bail,  296-.-300. 


C»3^  CHAP.    XVI. 

CenetrninnMt  ftatut*s  of  i^K  Z.    iR.3.    3  H.  7.    l2e2P.&M. 
8  &  3  P.  &  M.  in  rtlatim  to  bailment  of  prifonei*. 

It 

ANTIENTLY  moft  of  the  bufinefs  touching  bailment  of  prU 
'ibneis  for  felony  or  mifdemeanors  was  performed  by  the  flieriff 
dr  fpecial  bailiffs  of  liberties,  either  by  writ,  or  virtute  officiu 

Buf^hen  die  oflBccs  of  juflices  of  peace  were  inftituted  by  the 
Hatute  of  1  E.  3.  they  gradually  had  the  greater  bulinefs  of  com^ 
mitring  and  bailing  offenders  devolved  into  their  bands  \  and  by  fuc- 
ceffive  ajSts  of  parliament. 

1.  The 
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1.  The  power  of  the  fhcrifF  grew  out  of  ufc,  2.  The  jufticcs  of 
peace  obtaind  moft  of  the  Sheriff's  power  in  relation  to  bailment. 
3.  Their  power  of  bailment  is  in  relation  to  ofFenfes  extended  larger 
than  the  Iheriff's,  and  in  fome  kind  larger  than  the  limits  prefcrihed 
by  3  £.  K  4.  Yet  in  foinc  refpcdks  the  flicriiF's  power  as  to  bail- 
ing in  ofFenfes  not  capical  was  enlarged  by  the  (latute  of  23  H.  6^ 
cap.  10. 

I  fliall  therefore  take  thefe  feveral  ftatutes  in  order  of  time. 

I.  Thrftatute  of  34  £.  3.  cap.  1.  gave  them  power  to  apprehend 
malefadtors,  and  to  commit  ihem  to  cuftody,  or  to  bind  them  to  their 
good  behaviour,  which  was  not  intended  perpetual,  but  in  nature  of 
bail,  viz.  to  appear  at  fuch  a  day  at  their  feffions,  and  in  the  mean 
time  to  be  of  good  behaviour. 

By  the  ftatute  of  23  H.  6.  cap.  10.  there  is  not  only  power,  but 
command  to  the  (heriff  to  let  out  by  fufficient  fureties  parties  arrcfted 
in  perfonal  adlions,  and  upon  indiftments  of  trcfpafs,  (except  perfons 
taken  by  excommunlcatlo  capiendo^  condemnation,  judgment,  execu- 
tion, furcty  of  the  peace,  or  by  commandment  of  the  juf-  r_^.-i 
tices,  or  perfons  taken  upon  the  ftatute  of  labourers),  yet  *•  *^  -■ 
their  power  of  bailing  of  felons,  fefc.  by  the  ftatute  of  3  £.  1.  con- 
tinued. 

II.  By  the  ftatute  of  I  R.  3.  cap,  3.  "  Forafraach  as  perfons  have 
"  been  taken  and  imprifond  upon  fufpicion  of  felony,  fomeiimes  up- 
"  on  light  fufpicions,  fometimes  by  malice,  and  detaind  without  bail  or 

mainprifc,  it  is  enafted,  that  every  juftice  of  peace  within  their  limits 

have  power  to  let  fuch  prifoners  to  bail,  as  if  they  had  been  in- 
*•  indided  before  them  at  their  feflions,  and  fliall  have  power  to  in* 
**  quire  of  efcapes." 

This  gave  power  to  any  one  juftice  of  peace  to  bail  any  prifoncr 
for  felony,  and  excepts  not  manflaughter,  but  withal  fuppofeth,  that 
before  this  aft  they  could  not  bail  till  indiftment  in  their  feilions ;  but 
It  feems  was  fome  what  uncertain^  for  it  was,  when  they  were  com*' 
mitted  for  malice  or  light  fufpiciom. 

IIL  The  ftatute  of  3  if.  7.  cap.  3.  reciting  the  ftatute  of  1  JZ.  3» 
and  that  by  colour  thereof  divers  perfons  not  main[)emable  wcit  let 
to  bail,  enadb,  **  TTiat  two  jufticcs  of  the  peace,  whereof  ont  of  th^ 
**  quoruftty  have  power  to  let  fuch  perfons  as  are  mainperndble  by 
"  law,  to  bail  to  the  next  feffions  of  the  peace  ot  gaol -delivery,  and 
*'  ihall  accordingly  return  the  recognizaoce  under  i  ain  of  10  /.  \ 

I  4  •  This 
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This  ftatutc  fcems,  I.  To  repeal  the  ftatutc  of  1  R.  3.  as  to  h^iU 
iug  by  one  jufticc,  and  gives  it  to  two  jufticcs,  whereof  one  of  the 
quorum.  2.  It  limits  aifo  the  power  of  bailment  only  to  fuch  cafts  as 
arc  bailible  by  law ;  and  therefore,  it  feeros,  takes  in  the  ftatute  of 
S  £.  1.  as  the  dire^ory  what  peribns  are  by  law  bailable.  And  tlius 
it  flood  till  I  Mar. 

IV.  By  the  ftanite  oi  I  ii  2  P.  ii  M.  cap.  1 3-  thcfc  two  things 
are  principally  mailed. 

1.  That  whereas  the  ftatute  of  3  H.  7.  is  general,  that  two  jufticcs 
fhall  let  to  bail  fuch  as  are  bailable  by  law,  this  ftatute  in  exprefs 
words  makes  the  ftatute  of  3  £.  1.  the  ftandard  for- the  taking  of  bail^ 
by  two  juftices. 

T^^cTi  2.  That  any  perfon  arrefted  for  manflaughter,  or  othet 
^  -^  felony  bailable  by  law,  or  fufpicion  thereof,  ftiall  not  be 
bailed  but  by  two  juftices  of  peace,  whereof  one  of  the  fvorum,  both  tQ 
be  prefeot  at  the  bailing  of  fuch  offender,  and  to  certify  it  in  writing 
at  the  next  gaol-delivery ;  but  the  juftices  of  peace  and  coroner  in 
Lfpndon  [and  the  county  of  Middkfexy  and  in  other  cities,  boroughSf 
and  towns  corporate  wirhip  their  feveral  jurifjiflions]  to  do  as  for, 
merly :  juftices  of  peace,  (5^^«  ofiending  contrary  to  the  true  intent  of 
this  a6l,  the  juftices  of  gaeUdelivery  may  fine  them. 

V.  The  totute  of  2  i^  S  P.  f^  M.  cap.  l(X  only  provides  for  ex- 
aminations and  informations  to  be  taken  by  the  juftices  of  peacct 
as  well  i^n  comipitment  as  bailing  of  any  prifoner  for  manflaugbter, 
«r  other  felony. 

Upon  tbefe  ftatutes,  and  that  of  3  £.  1.  which  exprefly  faith* 
••  That  for  thi  death  of  a  man  (*)  a  perfon  is  not  bailable  by  law»*' 
it  hath  been  queftiond,  whether  juftices  of  peace  m;iy  bail  in  cafe  of 
manflaughter. 

On  die  one  fide,  the  ftatutes  of  2  Mar.  and  3  Mar.  exprefly  adi- 
mit  that  they  may,  and  accprdingly  the  ufual  prance  hath  been:  vid^ 
Lamb.  Jnflicu  p-  25.  ti  fcqucntibus. 

On  die  other  fide,  thefe  things  make  agmnft  their  bailing,  viz. 
1.  The  ftatute  of  Wefim.  1.  [3  E.  1.]  cap.  \5.  recites  exprefly,  that 
fat  the  death  of  a  man  the  ojSender  is  not  by  law  bailable,  and  the. 
.very  ftatute  of  I  bf  a  P.  isf  M.  refers  to  the  ftatute  of  3  £.  1.  as 
tb^  rule  and  fiMdiM'd  for  ju(^es  of  peace  to  proceed  by,  in  cafe  of 
bulio^ 

2.  Again, 
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2.  AgpMQ,  the  ibrnte  of  Glomeftn^  c^p,  9*  (t>  ^xpwfly  previdc^ 
*^  That  he  that  kills  a  man  by  mifadrentare,  (hall  remain  in  pnfaB^ 
**  dUthe  coming  of  the juftic*^ in  ^w or g;apWdivcjy, 90(1  then,  he 
*^  ih^l  he  tried ;"'  s^nd  if  b  cafe  pf  a  de^th  hy  hf^rmnkm^  umlk 
more  in  cafe  of  4  (Itnple  manflaoghter. 

3.  The  writ  of  kominc  rffUgian^o  qdCnpts  the  Oile  of  the  4lRith  ^ 
%  nao  frotn  bail* 

4.  Ic  was  refolved  hy  aB  the  p^A^s  c^flngUm^j  1  G4r.  1^  that  a 
man  is  not  bailable  for  tnapiUufhter,  a$  \  ha4  it  from  the  hook  of 
the  late  chief  juftice  Hydf^  who  accordingly  did  fet  a  fine  of  •  ^  ' 
^/.  upon  a  learned  reader*  beix;^  a  jqAice  of  peace,  and  *-  '^'-^ 
now  an  antient  ferjeant  at  law  for  hailing  a  man  in  oalc  Qf  mavQaqghf^ 
ter  in  the  county  of  Saloff  whidli  I  knew  to  be  true^  aod  tbi^  waf 
approved  by  moft  of  the  judgea  that  he^d  it* 

To  fettle  diis  bufincfs  therefore  I  iky, 

1 .  That  in  cafe  of  ramder  it  is  of  alt  bands  agreed,  that  the  tnf^ 
tices  of  peace  cannot  bail,  but  it  is  to  be  dons  legularly  oaly  in  thi 
king^a  bench. 

2.  That  in  cafe  of  manflanghter,  if  the  h&  be  a^iparent  by  pbqi 
proof  or  confeffioA  that  a  man  is  kild,  and  kiM  by  J,  S.  whctbof  the 
laiQc  were  done  ^«  «^/iW  pe^eogitaiJir  <xt  ijipon  a  fndd^in  &Uiog  out> 
or  but  fi  defendendoy  yet  a  juftice  of  peace,  or  two  juftices,  wheti^of 
one  of  the  quorum  ainn<»t  bail  by  any  law  in  force. 

3.  That  whether  it  dp  ^omjlart  de  pirfoni  $^ddin^i\  or  4Jr  mo^Q  oe*> 
cidenJl^  or  not,  yet  If  the  party  be  indited  pf  maoftaughter,  nay  thg 
it  were  but  fe  defendendo^  the  jufticss  of  peace  cannot  bail.    . 

4.  But  if  there  be  a  manflanghter  committed,  and  it  is  cercainly 
no  more,  and  a  party  iuipcdcd  ifi.  brou Jhl  bcfQIc  t^fi  juftices  of  the 
peace,  whereof  one  is  of  the  quorum^  if  the  matter  be  doubtful  and 
uncertain,  whether  this^  he  the  perfoi\  that  did  the  fad,  the  two  juf* 
tices  of  peace,  whereof  one  is  of  the  quortan^  may  bail  that  man,  and 
that  by  virtue  of  the  ftatute  of  i  R,  3.  cap,  3.  which  §ave  power  to 
one  juftice  of  peace  generally  to  bail  any  perfon  fufped  of  felony, 
if  it  appear  to  him  to  be  a  light  fufpicbn,  (whereof  he  muft  needs  be 
the  judge),  ^hkll  doubtkfii  extendod  to  esaaflayghterr  aoi)  attho  tM 
ibtute  of  3  i/.  7.  cap.  3.  trauafeis  that  piDwef  to  two  jufticca  of  peace» 
whereof  one  of  the  quorum^  yet  dill  it  was  hotlooaed  iq>aa  the  Aauite 

of 
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efl  R.S.  and' the  ftatute  of  I  f^  2  P.  isf  M.  is  bottomed  iipoo  diat 
cf'^H.l. 

Again,  the  ftalutc  even  of  fViftmtnJier  1.  \yi%.  %E.  I.]  tho  it  fay 
jEr  mortB  hominUy  there  is  no  bail  at  common  law^  yet  it  maifl  be  in- 
tended, when  the  offender  is  certainly  known,  for  it  generally  pro- 
in&s,  that  perfons  taken  upon  a  light  fuTpicion  fhalt  be  baild ;  and 
-  -  therefore  the  ftatutc  of  1  £rf  2  P.  W  M.  when  it  makes  the 
*  -*  flatnte  of  fVeftminJIer  1.  the  tbndard  of  their  proceeding  in 
point  of  bailment,  and  yet  fuppoieth  one  taken  for  manflaughter 
bailable,  moft  mean  fuch  a  manflaughter,  wheie  the  party  is  fonly} 
ififpeAed,  not  where  the  thing  is  done  [by  him] ;  for  the  words  bail- 
ee by  law^  do'  not  only  refer  to  felony^  which  is  the  laft  antecedent, 
hfAmanfloMghter :  and  by  this  conftmftion,  aQ  theftatutes^  and  all 
parts  of  the  (bitutes  ftand  together  (ej. 


'  (t)  Since  our  luthor  wrote  tbere  hat 
Ibccft  another  very  material  (latute  in  re- 
Moft  to  baiimeni,  via:.  51  Car,  %,  tap.  1, 
ccHenmonly  called  the  habtas  corpus  ad.  By 
tbit  ftacutc,  ^.7.  '*  If  any  perfon  com- 
f"  mitted  for  hi^h  treafoa  or  felony  Ihall 
^  pjayor  petition  in  open  court  the  Hrft 
^  week  ol  tiK  terra,  or  iirft  day  of  the 
^  feillons  of  Oyer  and  termimry  or  general 
**  gaol. delivery,  to  be  broutht  to  his  trial, 
'**  and  (hall  not  be  indi£led  fome  time  in 
**  the  next  terra  or  feiEons  after  fuch  com- 
**  mitmeat,  the  court  is  reouired  upon 
**  notion  made  the  laft  day  of  the  terra  or 
^  fefiioikSy  to  fet  at  liberty  fuch  prifoner 
**  upon  bails  unleft  it  appears  to  the  court 
*^  upon  oath  made,  that  the  witneflcs  for 
'^  the  king  could  aoi  be  produced  thp 


'*  fame  term  or  fefliont.  And  if  any  per- 
"  fon  (o  committed  having  made  his  pray- 
**  er  or  petition  at  aforefaid,  (hall  not  be 
*•  tndi^d  and  tried  the  fecond  term  or 
*'  fedions  after  his  commitraeat,  or  upon 
<*  liis  trial,  (ban  be  acquitted,  he  (hall  be 
*'  difcharged  from  his  imprifonment. 

This  ao.  (which  it  related  by  biOiop 
Burnet  in  his  hiftoiy  of  his  own  times, 
Ts/.  I.  p,  485,  to  have  paiTed  the  honlie  of 
lords  in  a  veiy  remarkable  manner*]  is  ge> 
nerally  efteemed  the  great  bulwark  of 
BngSjb  liberty,  altho  upon  fome  important 
occabons  it  has  been  thought  proper,  as 
to  treaf^n,  to  fufpehd  it  for  a  ume.  See 
6  Amu,  cap,  15.1  G19,  u  cap,  8.  &  cap*  30^ 
9  Ge9m  I*  cap,  I* 


fm 


CHAP.    XVil. 


concerning  the  fourth  general,  namely^  the  various  manner  of  baiRng 

prijoners, 

THE  fourth  thing  comes  to  be  conftdered,  namely,  the  diffin^ent 
manner  of  bailing  of  malefa^ors, 
-   And  this  is  of  two 'kinds*. 
Firfit  By  writ. 
Sicondlyt  Ex  officio  without' a  writ.  ' 

And 
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And,  ^r^^  Concerning  bail  by  writ. 

And  thefe  are  of  four  kinds.  1 .  Homine  replegiando,  2.  Breve  de 
manucaptipne*     3.  Habeas  corpus.     4.  De  odh  &  atii. 

!•  The  writ  of  homine  replegiando  lies  for  any  perfon  ixnprifond  for 
a  mifderaeanor,  wherein  by  the  law  he  is  bailable ;  and  therefore  ia 
the  writ  there  is  an  exception  of  the  death  of  a  man,  perfons  im- 
prifond  by  the  command  of  the  king  or  his  juflices,  or  for  ofFenfes 
of  the  foreft,  vel  pro  al'i^o  alio  reSlo^  quare  fecundutn  confuetudinee^ 
Anglias  nonjit  replegiah'ilis.    F.  N.  B.  €6.  f. 

But  tho  offenfcs  in  the  foreft  arc  excepted,  yet  a  fpecial  writ  xsS 
homine  replegiando  lies  for  one  taken  by  the  miniftcrs  of  the  foreft 
(notoj  not  by  the  chief  juftice)    F.  N.  B,  €7.  a. 

So  that  this  writ  as  to  the  point  of  baiHng  is  founded  upon  the 
ftaiute  of  Wejlm.  1.  cap,  15.  or  at  Icaft  governed  by  it,  only  in  the 
llatute  there  the  exception  is  of  perfons  taken  by  [command  of]  tJig 
^uflicesy  here  it  is  capitalis  jujiiciarii. 

By  this  writ  the  (herifF  is  to  deliver  the  party  by  mainprife ;  and  if 
he  returns,  that  7.  S,  makes  title  to  the  perfon  imprifond,  cither  as 
his  villain  or  ward,  lie*  he  is  to  takefureties  of  the  party  imprifond 
to  appear  in  the  king's  bench  or  common-pleas,  and  to  take  ball  of 
him  for  his  appearance  at  the  day,  and  to  attach  J.  S.  to  appear  at 
the  fame  day,  istc.  where  the  bufinefs  may  be  determind ;  and  if  ^.  S. 
be  returned  non  ejl  inventus^  then  a  capias  in  withernam  may  be  granted 
agvnil  him  to  take  his  body,  and  if  a  non  ejl  inventus  be  returned,  a  . 
withernam  to  take  his  goods. 

II.  Tlie  writ  of  mainprife,  and  diat  is  of  two  kinds,  namely,  1. 
The  general  original  writ  de  manucaptione.  2.  Special  writs  of  maia« 
prife,  both  illuing  out  of  the  Chancery. 

1.  Tlie  general  writs  of  maJnprile  are  at  large  fet  down  in  the 
B^egijl.  f.  268.  {^  feci,  and  F.  N.  B.  250.  (sf  fcquentibus^  and  thefc 
writs  feem  to  be  grounded  or  direfted  alfo  by  the  ftatute  of  3  £•  1. 
cap.  15.  for  that  is  the  rule  and  direftion  whereby  perfons  are  to  be 
baald  by  this  general  v^it ;  for  no  perfons  criminal  are  bailable  by  thil 
common  writ  of  mainprife,  for  as  fuch  tfiey  are  bailable  by  that  fta- 
tute ;  and  this  common  writ  of  mainprife  refpe£l$  either  fuch  as  are 
crommitted  by  the  flierifFor  bailiff  of  a  hundred,  or  fuch  as,  p  ^ 
tho  tbcy  are  in  the  flieriff  *s  cuftody,  are  yet  committed  to  '•  ^  J* 
his  cuilody  by  other?,  as  juftices  of  the  peace,  fie. 

h  As 
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1.  As  to  thoTe  of  the  former  kin4»  we  muft  c^I}  to  peraen^irvice 
^ftutt  bath  beea  before  i^d  tpu^hin^  the  power  of  the  (heriff  to  take 
indifhxkCDents  of  felenyt  eithci'  by  commiilion  or  in  bis  Turn* 

TRjc  former  power  is  rcpeaM  by  the  ftatute  of  88  E.  3,  isop,  9. 
^s  to  the  Utter»  though  the  powa  of  taking  indictments  contiimes  ia 
tbc  IberilF's  Tv^^a*  ye|  by  the  ftatute  of  1  ^.  4.  c^.  ?.  tfa/ey  zic  to 
|iE:|id  Aci^  to^  ^c  juftices  of  peace  to  be  determi^d  in  their  fofQons ; 
^t  tb^e  4i^^  >^^  ^^  bailiffs  ^re  pot  to  #rreft  gr  attach  any  p^on 
thcrtopon ;  and  the  like  law  i$  for  bailiffs  of  hiuidreds„  who  have  a 
}Lci  of  the  hundred  or  Turn  accompanying  it. 

^^d  therefore  as  to  tbefe>  the  writ  of  mainprife  v^  confequentially 
taken  away,  accordii^g  to  cny  lofd  Goh,  in  his  CQaK^tic^if^4pfr  fVeJiin. 
|.  ci^p.  15.  2  InJHt^  f.  190. 

But  wb^ea^  it  ^  theie  iaid^  fh^t  iy  tha^  fiatutt,  the  writ  ef  main^ 

•  *  *  • 

frifi  g^erally  <>  tak^n  awaj^  it  is  certainly  miftaken,  for  the  writ  of 
mainprife  liath  ftill  its  ufe  in  cafes  of  perfons  compiitted  by  the  juf- 
Ikes  of  peace,  aud  fcuue  gthm:  cafes,  as  fliall  be  farther  fhewn. 

9*  Xbe  feconJ  fort  therefore  of  thefe  con^m^n  writs  of  jnainprife» 
i^fi^re  for  (^ti^  roal^(a£tor&  as  were  cpmmitted  by  odiers,  if  they  were 
l^ci^^  by  thf  i^at^^C  of  fVi^m.  l.  cap,  I5.  were  bailable,  and  the 
if^rit  of  flA^ingrife  in  this  cafe  conon.uc$  in  force  and  ufe  to 
^is  d^y ;  ^s  for  inftatye,  F.  N.  £.  S50.  d^  for  a  perfon  approved  by 
im  approver,  if  ^e  approver  is  iince  d^ad ;  yet  fuch  a  perfon  can  neir 
tii^r  be  takea  by  warrant  of  the  ftieriff  or  juftice  oir|>eac^,  but  by  the 
coroner  or  juftices  of  gaol-delivery. 

"  F.  N.  B.  250.  g.m*  c.  for  o»P  indited  before  the  juftices  of  peace 
f<^r  a  trefpa(s^  ^50.  u  for  foreftaJIings  250.  e.  as  acceflary  to  a  felony, 
where  the  principal  is  not  attaipt. 

,  A^ain,  f.N.B>2bQ.f.  for  one  taken  by  the  king*s  conamiffioti 
for  felony. 

And  this  is  that  writ  that  feeras  intended  by  the  book,  of 
['43  J  14  if.  ^.  8.  a.  where  it  is  faid,  "  lliat  he  that  is  taken  by 
4«  foggeftiont  as  by  juftices  of  peace,  ^c.  may  be  bailed  without 
«•  writ;  b^t  be  that  is  taken  by  » >Krit,  muft  be  bailed  by  writ  (*)  ;** 
^icb  &em3  intended  of  this  writ  of  mainprife  \  and  tho  the  faying 
be  not  upiverfally  true  at  this  day,  for  fome  that  are  taken  by  proccls 
or  writ  ^ay,  at  leaft  at  this  day,  be  bailed  virtuu  ogiciiy  efpe^ialW 
upon  the  ftatute  of  23  H.  6.  ca(.  10.  itf  fVefim.  |.  cap.  15,  yet  \t 

(*}  See  oar  aothoi's  note  ad  F.N,B,  66.  u 

fo£. 
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foifidently  intimates,  that  the  wtit  ef  mainprife  was  not  lakdti  a\i(^  j 
by  28  £..3.  cap.  9. 

And  thus  far  for  the  general  writs  of  mainprife. 

2.  Special  writs  of  mainprife  wet  e  fometimes  granted  Bpon  iHwcial 
OccafioAS  for  thofe,  that  were  tiot  bailable  btherwife* 

Thus  it  was  ufual  in  antient  times  by  the  king^s  fpecia)  watrantt 
ftmretimes  by  fpecial  conimiflSony  foimetimes  by  immediate  writ  ott 
cf  chancery  in  times  of  war,  to  deli^r  perfons  in  ptifcii  for  felony 
Upon  mainprife  to  go  into  foreign  parts  in  the  king^s  wars,  as  G^ 
coignty  and  elfcwhere,  at  the  king's  wages^  H  fiabntit  r«^o  iH  auiif 
after  their  return,  J!  quis  verfus  eos  hqui  vclueritf  cmd  iipbn  Xht  ntuok 
cf  fuch.manucaptions  into  the  chancery  to  have  charter!  of  Fvibtu 
See  precedents  of  fuch  commifCons  and  writs,  Pai.  02  £.  1^  m.  1« 
to  Roger  Brabazurty  and  fVdHam  Brtreford.  Ren  Vdfcbn*  tl  E.  U 
«L  8.  n^.  1 1 .  &  m.  1 2«  11*.  4.  for  malefa£tors  imprifotM)  (n  dl  the 
gaols  in  Engknd  for  felony  and  othet  crimes  fer  ikanucaplicmm  dt* 
Uberand* ;  and  the  like  tvas  often  praftifed  upon  like  occdJiotiB  ia  dM 
reigns  of  othct  kiiigi: 

And  thus  far  for  writs  of  mainprife. 

III.  The  third  ufu^l  wrk  fbr  bailing  of  crimtnall,  h  by  keAeM 
torftiSf  and  this  is  a  writ  of  a  high  nature ;  for  if  ^feifoBs  be  wl-ong^ 
fully  committed,  they  are  to  be  difcharged  upon  this  Writ  returned; 
or  if  bailable,  diey  are  to  be  bailed ;  if  not  bathMe,  they  ane  to  be 
committed. 

m 

This  writ  iSues  out  of  the  great  courtii  of  Wejiminjler^  bot  hath 
diflPerent  ufes  and  efieiEb. 

1.  It  may  tflbe  out  of  die  coutt  of  Crnimon^tas  or  £**- 
thequer ;  but  that  is  or  otight  to  be  always  where  a  ptrfon  is 
privileged,  or  to  charge  him  with  an  a<ftion. 

If  a  perfon  is  fued  in  the  common-pleas,  m  \s  fuppofed  to  b4  fa 
fued,  and  is  atrefttd  for  a  pre-fnppofcd  mifdemeanor,  yi?a  or  for  fe^ 
lony,  an  ftnl^as  corpus  lies  in  die  court  of  Common^pieas  or  ExcfBtqiitr% 
and  if  it  appears  upon  the  return,,  that  the  party  is  wrongfully  coiti*- 
tnittoJ,  or  by  one  that  hath  not  jurifdiftion>  or  fo^  a  caufe  for  which 
%  ihaxi  ought  not  to  be  impriforid,  the  privilege  fhall  be  allowd^  and 
the  peifon  diictiarged  from  that  irtiprifonvnent ;  or  if  it  be  doiibtfol, 
he  may  be  balkl  to  appear  in  Hxt  coiirt  of  JGng^s-iench^  which  badi 
conulance  of  the  crime  returned.  Coke  Magn.  Cart.  cap:29.  2  In/lit. 
p.  55. 

And 
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And  upon  this  account,  P.  43  Ellz^  C  B.  in  the  cafe  of  Bates 
that  was  iroprifond  by  tlie  council- table,  for  not  bringing  in  his  fub* 
fcriptlon  to  the  Eajl-India  company,  and  this  being  returned  upon  the 
habeas  corpus^  together  with  a  writ  againft  him.  out  of  the  common- 
bench,  they  adjudged  the  privilege  to  be  allowd,  and  the  party  to  be 
£fcharged  (a). 

But  if  a  man  be  fued  in  the  common-bench,  and  is  arrefted  and 
imprifond  for  felony,  tho  the  gaoler,  upon  the  habeas  corpus^  ought 
to  return  the  caufes,  as  well  criminal  as  that  wherewith  be  is  charged 
out  of  that  court,  yet  the  court  of  common-pleas  ought  not  to  com* 
'  mit  him  to  the  Fleets  nor  difcharge  him  of  the  imprifonment,  nor  yet 
to  take  bail  of  him  to  anfwer  there,  for  they  have  not  conufance  of 
fuch  crimes ;  the  like  it  is,  if  he  be  returned  committed  for  a  riot  or 
farety  of  the  peace  by  juftices  of  peace ;  and  therefore  all  they  can 
do  is  to  take  his  appearance,  and  take  him  to  mainprife  upon  the 
aAion,  and  remand  him  as  to  the  matter  of  crime,  for  which  he 
was  well  committed  by  the  juftices,  and  to  remand  his  body  to 
the  fheriflTs  cuftody  upon  his  commitment  for  the  crime.  2  i/. 
7-  2.  a. 

But  now  by  the  (latute  of  16  Car.  I.  cap.  10.  they  have  an  origi-^ 

nal  jurifdiAion  to  bail,  difcharge,  or  commit  upon  an  habeas  corpus 

^        1  fbr  one  committed  by  the  council-tablci  as  well  as  the 

L  ^^  ^  klpgls  bench,  and  that  altho  there  be  no  privilege  for  the 

perfon  committed. 

2.  As  to  the  ICmg^s-benci  and  ChaHcery^  they  have  an  original 
power  both  to  grant  an  habeas  corpus^  and  to  bail,  or  difcharge,  019 
remand,  as  tlie  cafe  requires,  tho  there  be  no  privilege  returned. 
Coke  on  Mag.  Cart.  cap.  29.  2  In/lit.  p.  55.  but  fome  things  they 
differ  in. 

The  king*s  bench  in  matters  civil  grant  their  habeas  corpus  ad  fa* 
tiendum  U  recipiendum^  and  this  is  done  as  well  in  vacation  as  term, 
and  returnable  before  any  particular  judge  of  that  court,  or  into  the 
court  itfelf. 

And  if  there  be  returned  even  upon  that  writ  any  civil  aftion,  and 
alfo  a  matter  of  crime,  as  if  a  perfon  be  arretted  for  debt,  and  alfo 
charged  with  a  warrant  of  a  juftice  of  peace  for  felony ;  in  that  cafe, 
1.  If  it  appears  to  the  judge  or  court,  that  the  arreft  for  debt  or  other 

• 

CaJ  See  Jifoor  S38.  V  f<f, 

civO 
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civ'J  aftion  is  fraudulent,  they  may  remand  him.  Dyer  249.  A.  Har^ 
rijin's  cafe.  2.  If  it  be  found  real,  they  may  commit  him  to  th^ 
king's-bench  with  his  caufcs,  the  they  arc  matters  of  crime,  for  that 
court  hath  conofa nee,  as  well  of  the  crime,  as  of  the  civil  aSion;  but 
then  in  the  term  the  court  may  take  his  appearance  or  bail  to  the  civil 
aiSion,  and  remand  him,  if  they  fee  caufe,  as  to  the  crime  to  be  pro* 

* 

ceedcd  on  below. 

But  upon  the  writ  ad  faciendum  isf  recipiendum  there  ought  not  fingly 
a  matter  of  crime  to  be  returned,  for  that  belongs  to  the  Aabeas  corpus 
ad  fubjiclendum. 

I'hc  other  writ  is  the  habeas  corpus  ad  fubjtctendMM^  which  is  fat 
matters  only  of  crime,  and  is  not  regularly  to  ifTue  nor  be  returnable 
but  in  the  term-time,  when  the  court  may  judge  of  the  return,  or  bail^ 
or  difcharge  the  prifoner  (bj. 

Til 


fhj  By  the  Ibtute  of  31  Car.  s.  cap^  %• 
Tuch  writ  may  iilue  in  the  vacatioi\tini«  on 
behalf  of  «ny  perfon,  who  ftaods  commit- 
ted Cor  any  crime  (unlcft  for  fclooy  or 
treafoo  plainly  exprell  in  the  warrant  of 
commitment,  or  as  acccflary  before  to  any 
pettt  treafoo,  or  felony,  or  upon  fufpicion 
thereof,)  other  than  perfona  conviA  or  in 
cxecotion ;  for  by  that  ftatute  it  is  provided, 
**  That  if  any  fuch  perfon,  or  any  one  on 
^  his  behalf,  complain  to  the  lord  chan- 
*'  cellor,  or  lord. keeper,  or  any  one  of  hif 
^  majHly'ft  juftices  either  of  the  one  bench 
'^  or  of  the-  other,  or  the  baron*  of  the  ex«. 
"  chequer  of  the  degree  of  the  coif,  and  the 
**  faid  lord  chancellor,  f^f,  or  any  of  them, 
**  upon  view  of  the  copy  of  the  warrant  of 
**  commttmenC  or  detainer,  or  otherwife 
*'  ttoon  oath  made,  that  fuch  copy  was  do- 
**  nied  to  be  given  by  fuch  perfon  in  whufe 
cuftody  the  prifoner  it  detained,    are 
hereby  authorised  and  required  under 
the  penalty  of  500/.  upon  requeft.  made 
'*  in  writing  by  fuch  pcrfun  or  any  on  hit 
**  behalf,  attefted  and  fubfcribcd  by  two 
**  watneflirs,  who  were  prcfent  at  the  de- 
**  livery  of  the  fame,  to  award  an  habeas 
'*  cnrfits  under    the   fcal  of   fuch    court, 
**  whereof   be  (hall   then  be  one  of  the 
«<  judget,  to  be  dircdUd  to  the  officer  m 
**  whofe  cuflody  the  party  fo  committed 
*'  or  detained  (hall  be,  returnable  immediati 
"  before  the  faid  lord  chancellor  or  fuch 
"  juftice,  &f  •  and  upon  fervicc  thereof,  as 
**  aforeCsid,  the  officer  or  bit  under  officer 
**  (hall  (wtthni  thiee  days  after  fuch  fervice, 
M  if  not  beyond  the  di(Unce  of  twenty 
"  miles,    or  ten^  days,    if  above  twenty 
"  miles,  and  not  beyond  the  diiboce  of  an 
«i  hundred  miles,  01  tMrenty.daya,  if  above 


•t 


^  the  diilance  of  onehandtvd  milei),  und«r 
"  the  penalty  of  100/.  bring  fuch  priConer 
'*  before  the  laid  lord  chancellor  or  fuda 
**  ju(Uce,  &«•  before  whom  the  faid  wtic 
"  is  made  returnable,  and  in  cafe  of  hta 
**  abfence  before  any  other  of  them,  witb 
**  the  rcium  of  fuch  writ  and  the  true 
"  caufes  of  the  commitment  and  detainer^ 
"  and  thcrcttpon,  within  two  days  after  tho 
•*  party  (hall  be  brought  before  them,  the 
'*  faid  lord  chancellor,  f^c^  before  whoim 
'*  the  prifoner  (hall  be  brought,  as  afor«* 
^  faid,  (hall  difcharge  him  from  his  impr«» 
'*  fonment,  taking  his  recognizance  with 
*<  one  or  more  fureties  in  any  fum  accord^ 
**  ing  to  their  difcretions,  having  regard  t^ 
**  the  quality  of  the  prifoner,  arid  nature  oJF 
**  the  oifcnw,  for  bis  appearance  in  the 
^  court  of  king's  bench  the  term  folio  wins, 
'*  or  at  the  next  affizcs,  &^r.  or  in  fuos 
"  other  court,  where  the  faid  offenfe  in 
••  properly  cognizable,  m  the  cafe  (hall  re- 
<*  quire,  and  then  (hsHcertify  the  faid  writ 
**  with  the  return  thereof,  and  the  faid  re* 
••  cognizances  into  the  faid  court,  tmlefr 
«  it  Iha II  appear  unto  the  faid  lord  chancel* 
*<  lor,  &r.  that  the  party  Ti  committed  in 
*'  detained  upon  a  legal  proccii,  order,  ofr 
**  warrant  out  of  fome  court,  that  hath  ju« 
**  rifdiAion  of  criminal  matteis,  or  bjr 
<*  fome  warrant  figned  and  fcaled  with  t!ie 
•<  hand  and  fcal  of  any  of  the  faid  juftice^ 
**  or  barons,  or  fome  juftice  of  the  pi ace 
^<  for  fuch  matters  or  oifenfes,  for  which  by 
••  law  the  prifoner 'is  not  bailable. 

<*  No  perfon  to  be  intitlcd  to  the  benefit 
<«  hereof,  unlefs  he  firft  pay,  or  caufe  to  be 
•(  paid  or  tendered  the  charges  of  bringing, 
•(  to  be  afccruined  by  the  judge  or  cooft 
«•  that  awarded   the  wcit,   and  ind«rf«d 

thereon, 
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Till  the  return  filed  the  court  may  remand  him^  after  it  is  filed  Ac 
court  is  either  to  difcharge^  or  bail,  or  commit  him,  as  the  nature  of 
the  caufe  requires. 

^  ^  If  together  with  the  habeas  corpus  there  ilfiies  a  certiorari 
■•  ^' •*  to  remove  the  indictment,  yet  in  cafe  of  felony,  tho  the  body 
and  record  be  remrned  and  filed,  the  court  may  remand  him  and  the 
record  by  the  ftatute  of  6  H.  8.  cap,  6.  but  in  other  cafes  the  record 
cannot  be  remanded,  but  they  muft  proceed  in  the  king's  bench  both 
to  pleading,  trial,  and  judgment. 

But  if  the  body  be  removed  by  habeas  corpus,  and  tlie  record  alfo  by 
€erttorart,  but  the  fb:ord  not  filed,  tho  the  return  upon  the  habeas 
€orpu5  be  filed,  a  procedendo  may  ilTue  to  the  court  below. 

And  thus  far  for  the  habeas  corpus  in  the  king*s  bench. 

By  viitue  of  the  ftatute  of  Magna  Charts^  and  by  the  very  common 
laW,  an  habeas  corpus  in  criminal  caufes  may  iflTue  out  of  the  Chancer}. 
Coke  XMI  Magna  Ckarta,  cap.  29.  2  In/Uu  p.  SS. 

But  it  feems  regularly  this  fhould  illue  out  of  tins  court  In  the  vaca- 
tion time,  but  out  of  the  king's  bench  Jn  the  term-time,  as  in  cafe  of  a 
fuperfedeas  upon  a  prohibition.  98  £.  3.  14*  0.  B.  Superfedcas  13. 

\yhen  the  caufe  is  returned,  the  chancellor  may  judge  of  the  fuiE- 
ciency  or  infufficiency  thereof,  and  may  difcharge  or  bail  the  prifoner 
€0  appear  in  the  king's  bench,  or  may  proprils  manibns  deliver  the  re- 
cord into  the  king's  bench,  together  with  the  body,  and  thereupon  the 
trourt  of  king's  bench  may  proceed  to  bail,  difcharge,  or  commit  the 
prifoner. 

But  if  the  chancellor  ihaU  not  difcharge  him,  but  bail  him,  this 
furety  mufi  be  to  appear  in  the  king^s  bench;  or  if  the  chancellor  (hall 

«  tlieraoo,  net  cxoecdiog  iiiL  /rr  milfr,  **  to  be  tranfported,  orofSeaden  teat  tobt 

**  and  give  fecurity  by  bit  own  bond  to  p«y  *^  tried,  where  their  offoafa  were  conk* 

«*  the  charge*  of  carrying  back,  if  remanded  <•  mitted. 

•*  by  the  court  or  iudce,  and  that  be  wiii-        **  That  after  the  afficet  proclaimed  and 

^  not  make  any  efcajpc  bv  the  way.  **  during  the  continuance  cheieof  no  pri. 

la  it  further  provided  by  this  fiatute,  <*  foner  be  xvm^ed  hot  before  the  judge 

**  That  no  perfoo  fet  at  large  upon  any  *<  of  aAfe  in  open  coart,  nor  at  any  other 

*'  h^a$  corf  us  iball  be  re^committed  for  f^  time,  but  by  h^hnas  €orput^  or  other  le^al 

'*  the  fame  offenlCf  but  by  order  <of  court  •*  writ,  except  where  the  prifoner  u  dt- 

^  having  jurifdiAion  of  the  caufe ;  any  pet-  ••  livered  to  the  conftable,  fr  <.  to  be  earn- 

**  fon  knowingly  offending  herein  to  for-  «'  ed  to  the  common  gaol;  or  where  any 

**  fcic  500/.  «•  perfon  it  fent  by  order  of  any  judge  6f 

•*  Thia  writ  to  run  into  counties  palatine  **  affife,  or  jnftke  of  peace,  to  any  oom- 

V*  and  pavileced  places.  «•  mon  workboufe  or  houfe  of  coTreftion  1 

«*  That  no  bibjcft  of  Englmidhc  Cent  pri-  *^  or  is  removed  from  one  place  to  another 

•■  (oner  into  Sethndf  or  any  placet  beyond  «*  withm  the  Uimt  county,  in  order  for  his 

s«  the  fea,  either  within  or  without  fafia  **  trial  or  difcharge  in  doeconrfe  of  Law  t 

•«  Jiajefty's  dominions,  under  the  penalty  •«  orin  ^^  ^  Mdea  fiftj  iafeftion,  Of 
H  «(«  TMrntmirm,  nxcapt  ^ crfeaa  otdtivd  ^     -    . 
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io  neither,  it  feeois  he  may  commit  him  to  the  Fiest  till  the  tf  rm,  and 
then  he  may  be  turned  over  to  the  king^s  bench,  and  there  proceeded 
againfly  for  the  chancellor  hath  no  power  to  proceed  in  criminal  caufes. 

And  if  the  habeas  corpus^  and  alfo  a  certiorari  be  granted,  returnable 
in  Chancery^  and  the  caufe  and  body  be  returned  there,  they  may  be 
ient  into  the  king's  bench ;  if  the  body  only  be  returned  with  his 
canfes  by  haheas  corpus  into  the  Chancery^  and  delivered  over  into  the 
king's  bench,  diey  may  proceed  to  the  determination  of  the  return^ 
and  either  by  procedendo  remand  him,  or  grant  a  certiorari  to  certify 
the  record  aHb,  and  thereupon  commit  or  bail  the  prifoner,  r  q-i 
U  there  ihall  be  caufe.  L  ^  J 

But  the  fending  an  habeas  corpus  ad  faciendum  id  recipiendum  hf 
the  chancellor  for  perfons  arrefted  in  civil  caufes,  efpecially  being  in 
execution,  is  neither  warrantable  bylaw,  nor  antient  ufage,  and  par- 
ticularly forbidden  by  the  ftatute  2  H.  5.  cap,  2.  as  tp  perfons  iii 
execution. 

And  thus  far  of  bailing  by  habeas  corpus. 

IV.  Touching  the  writ  de  odio  td  atia  for  a  man  accufed  of  man-> 
flaughter,  in  fome  places  cirlled  a  writ  de  bono  &  malo  and  deponenda 
adbaiiiumi  ii  is  grounded  upon  the  AAintc  o(  Afagna  CAarta^  cap,  26. 
repealed  by  28  E.  3.  cap.  9.  and  revived  again,  as  is  fuppofed,  by  43 
E.  3.  cap.  1  •  whereby  all  ads  made  againft  Magna  Charta  are  repeal- 
ed. It  is  a  writ  much  out  of  ufe,  but  the  whole  learning  concerning 
it  is  put  together  by  my  lord  Coke  upon  Magna  Charta^  cap.  26.  2 
Injiit.p.  42.  and  upon  cap.  29.  2  /»/?//.  p.  55.  and  thither  I  (hall  refer 
myfelf. 

It  has  been  difufed  by  reafon  of  the  great  trouble  in  the  attaining  and 
execution  of  it,  for,  1.  There  muft  be  a  writ  to  inquire  de  vita  id 
membris.  2.  There  muft  be  an  inquifition  taken.  3.  He  was  to  be 
bailed  by  twelve  perfons. 

And  now  the  juftices  of  gaol-delivery  ufualty  going  their  circuits 
twice  a  year,  unlefs  in  the  four  northern  counties,  a  prifoner  comes 
to  his  trial  as  foon,  if  not  fooner,  than  fuch  inquifition  and  mampril* 
can  be  taken*  « 

And  thus  far  of  manucaption  or  bail  by  writ. 

The/econd  general  is  bailing  virtute  officii. 

The  court  of  king's  bench  may  virtute  officii  bail  any  perfon  brought 
before  them,  of  what  nature  foever  the  crime  is,  evenfortreafon<or 
murder,  as  hath  been  before  (hewn,  ^*  129. 

YoL   XL  .  K  Concenung 


I48     HISTORIA  PLACITORUM  CORONiE. 

Concerning  bailment  of  felons  by  juftlces  ofthe  gaoUdellvery  and  of 
the  peace  vlrtute  officii^  and  the  (latutes  relating  to  them,  enough  hath 
been  faid  before. 

The  (lierifF,  it  feems,  might  ex  officio  without  writ  at  common  law 

bail  offenders  indi(3ed  before  him  iu  his  Turn^  or  upon  a  coraminion 

|.        -|  to  him ;  but  this  power  is  in  efFe£l  taken  away  from  him  in 

*"      "•*  cafes  of  felony,  by  the  (latutes  of  28  £.  3.  cap.  9.  and  by  the 

ftatute  of  1  E.  4.  cap.  1.  and  1  R.  3.  cap.  3.  transferred  to  the  jufttces 

of  the  peace,  as  hath  been  before  declared. 

The  marihal  of  the  king's  bench  took  upon  him  antiently  virtute 
officii  to  bail  perfons  induftcd  or  appealed;  but  diis  is  wholly  taken, 
from  him  by  the  ftatute  of  5  £.  3.  cap,  8. 

3  WilfM.  I7».  188. 


CHAP.     XVIII. 

Concerning  warrants  to  fearch  for  flolea  goods,  and  feizing  of  them. 

I  THOUGHT  fit  to  infert  this  bufmefs  in  this  place.  1.  Becaufe  it 
is  a  bufinefs  preparatory  to  the  difcovery  of  felons,  and  preparing 
evidence  againft  them,  and  to  the  helping  of  perfons  robbed  to  their 
goods.  2.  Becaufe  it  is  found  by  experience  of  great  ufe  and  neciEty. 
efpecially  in  thefe  times,  where  felonies  and  robberies  are  fo  frequent. 
And  therefore  this  means  of  difcovering  of  them  is  now  grown  common 
and  ufual,  much  more  than  in  antient  times ;  and  if  it  (hould  be  difufed 
or  difcountenanced,  it  would  be  of  public  inconvenience  ;  and  there- 
fore I  can  by  no  means  fubfcribe  to  that  opinion  of  my  lord  Coke\  4 
Injlit.  cap.  31.  p.  176.  as  it  is  there  generally  fet  down,  "  Thatjuftices 
•'  of  peace  have  no  power  upon  a  bare  furmife  to  break  open  any  man's 
**  houfe  to  fearch  for  a  felon  or  ftolen  goods  cither  in  the  day  or 
«  night."  fcj. 

The  moderation  aud  temperaments  that  are  to  be  added  to  thefe 
warrants,  are  thefe: 

[I.  Touching  the  granting  thereof.] 

(O  yidifufra,  p,  79,  &  107, 

1.  They 


HISTORIA  PLACITORUM  CORONJE.    15© 

1.  They  are  not  to  be  granted ivithout  t>ath  made  before  thejuftice 
of  a  felony  committed,  and  that  the  [)arty  complaining  hath  probable 
caufe  to  fufpe£t  they  are  in  fuch  a  houfe  or  place,  and  do  fhew  his 
reafons  of  fuch  fufpiclon. 

And  therefore  1  do  take  it,  that  a  general  ^warrant  to  fearch  in  all 
fufpedted  places  is  not  good,  but  only  to  fearch  in  fuch  particular 
places,  where  the  party  alTigns  before  the  juftice  his  fufpiclon  and  the 
probable  caufe  thereof,  for  thefc  warrants  are  judicial  adts,  and  mufl 
be  granted  upon  examination  of  the  fa£l. 

And  therefore  I  take  thofe  general  warrants  dormant,  which  are 
made  many  times  before  any  felony  committed,  are  not  judicable,  for 
it  makes  the  party  to  be  in  effcS  the  judge;  and  therefore  fearchcs 
made  by  pretenfc  of  fuch  general  warrants  give  no  more  power  to  the 
officer  or  party,  than  what  they  may  do  by  law  without  them. 

2.  It  is  fit  that  fuch  warrants  to  fearch  do  exprefs,  that  fearch  be 
made  in  the  day-time,  and  tho  I  will  not  (ay  they  are  unlawful  without 
fuch  TcRriGtioxXy  yet  they  are  very  inconvenient  without  it,  for  many 
times,  under  pretenfe  of  fearchcs  made  in  the  night,  robbeiies  and 
burglaries  have  been  commuted  (*),  and  at  beft  it  creates  great 
diftnrbance. 

3.  They  ought  to  be  diredled  to  confti^bles  and  other  public  officers, 
whereof  the  law  takes  notice,  and  not  to  private  perfons,  tho  it  is  fit 
the  party  complaining  ihould  be  prefent  and  afliftant,  becaufe  he 
knows  his  goods. 

4«-It  ought  to  command,  that  the  goods  found,  together  with  the 
party  in  whofecuftody  they  are  found,  be  brought  before  fome  juftice 
of  the  peace,  to  the  end  that  upon  farther  examination  of  the  fa£l  the 
goods  and  party,  in  whofc  cuflody  they  are  found,  may  be  difpofed, 
as  to  law  ihall  appertain. 

And  the  reafon  is,  tho  the  receiving  of  ftolen  goods  doth  not  ip/o 
fa^o  make  a  man  an  acceflary  to  felony,  tho  he  know  them  to  be 
fiolen  (t),  yet  he  carries  with  it  a  great  pre&^mption,  that  the  -        .. 
receiving  of  them  was  to  aid  the  felon;  and  befides,  by  the  ^   ^    J 
examination  of  die  receiver  evidence  may  be  gotten  to  difcover  the 
felon. 

(*)  Vtdt  Tart  I./.  553,  Co%  P.  C.  p,  64.     buys  or  receives  ilo1«n  goods  (ball  be  taken 
Xc/.  49.  as  acce(rary  to  the  felon.    VM  Fdrt  I. 


(t)  But  now  by  3  &  4  /r.  ^  5f.  (gf,  o.     f  •  6»o, 
&  5  Aim»  tap,  31.  whoever  knowiagly 
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II.  Touching  the  cxectition  of  this  wanaiit. 

1 .  Whether  die  ftolcn  goods  are  in  the  fufpc^ed  houfe  or  not,  the 
bfficer  ?ind  his  affiftants  in  the  day-time  may  enter  per  ofiia  aperta  to 
make  fearch,  and  it  is  juftifiable  by  this  warrant. 

2.  If  the  door  be  (hot,  and  upon  demand  it  be  refiifed  to  be  opened 
by  them  within,  if  the  ftolen  goods  be  in  the  houfe,  the  officer  may 
break  open  the  door,  aiid  neither  the  officer  nor  the  party  that  comes 
in  his  nffiftemce  arc  punifhablc  for  it,  but  may  juftify  it  upon  the  ge- 
neral ifliie  by  the  ftatute  of  7  Jac,  cap.  5.  fo  tliat  in  eventu  it  is  juilifi-^ 
able  by  both,  for  it  is  a  procefs  for  the  king,  and  includes  a  non  omit^ 
tas^  and  the  very  having  of  the  goods  carries  a  fufficicnt  ground  primi 
facie  of  fufpicion,  that  he  was  the  felon  that  ftole  them,  and  may  be 
fliereupon  juftifiably  arretted. 

3.  If  the  goods  be  not  in  the  houfe,  yet  it  feems  the  officer  is  ex- 
ctrfed  that  breafcs  open  the  door  to  fearch,  becaufe  he  fearcheth  by 
vwirant,  'and  could  not  know  whether  the  goods  wefe  there  till  fearch 
made;  but' it  feems  the  party  that  made  thefuggeflion  is  punifliable  in 
fuch  cafe,  for  aes  to  him  the  breaking  of  the  door  is  in  eventu  lawful  or 
tmlawful,  vng.  lawful,  if  the  goods  are  there  ;  unlawful,  if  not  there. 

III.  Now  upon  the  return  of  this  warrant  executed,  the  juftice, 
bejfbre  whom  Jt  is  returned,  hath  thefe  things  to  do : 

1 .  As  touching  the  goods  brought  before  him,  if  it  appears  they 
were  not  ftolen,  they  arc  to  be  reftored  to  the  poffeflbr ;  if  it  appears 
tbpy  were  ftolen,  they  are  not  to  be  delivered  to  the  proprietor,  but 
depofited  in  the  hand  of  the  flicriff  or  conftable,  to  the  end  the  jferty 
robbed  may  proceed  by  inditing  and  convifting  the  ofiender  to  have' 
reftitution. 

2.  As  touching  die  party,  that  had  the  cuftody  of  the  goods. 
If  they  were  not  ftolen,  then  he  is  to  be  difcharged. 

If  ftolen,  but  not  by  him,  but  by  another  that  fold  or  delivered  them 
-  ^  to  him,  if  it  appears  that  he  was  ignorant  that  they  were 
"-  ^  **  ftolen,  he  may  be  difcharged  as  an  offender,  and  bound  over 
to  give  evidence  as  a  witnefs  againft  him  that  fold  them ;  if  it  appears 
he 'was  knowing  they  were  ftolen,  it  is  fit  to  bind  him  over  to  anfwer 
the  felony,  for  there  is  a  probable  caufe  of  fufpicion,  at  leaft  that  he 
was  acceftary  after. 

Burn.  Title  Search* warrant,  per  tot* 

CHAJ. 
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CHAP.    XIX. 

Concerning  Prefentmenis,  Inquifitions,   and  IndiiSnieatSy   and  their 

kinds. 

I  HAVE  gone  through  thofc  matters,  that  arc  preparaK}ry  to  th^ 
proceediog  againft  m^e&ftors  in  the  fcveral  coyrts,  whcrqiii  their 
o&nlbs  are  punifliable,  naoiply*  thi:  arreft  and  imprifonment,  or 
bailing  of  offendess,  and.  the  ibveral  juiifilijfliaos,  and  juftices,  aod 
minifters  of  juftice  concerned  therein. 

That  which  follows  to  be  confuler^  is  tbf?  maf^ner  of  bringiiikf;  the 
o&nder  to  his  legal  trial  and  judgm^n^  ivht^b  is  eithec  by  appeal, 
which  is  the  fuit  of  the  party,  oi:  by  i]adi6)9Bent  which  i^  immediately 
the  king's  fuit. 

The  former  of  thefe,  namely  appeals,  I  (hall  conild^r  after  thp 
bufinefe  of  indi^meots,  becaufe  it  13  but  fare  to  have  an  appeal,  and 
the  mod  profecutions  of  this  nature  are  by  indi£tment  or  prefentmen^, 
and  therefore  I  (hall  couiider  thia  firil. 

I  fhall  didribute  this  matter  into  thefe  general  heaiJs,  namely^,  \  \ 
Touching  indidments  and  preiientipents.  2.  P<rocefs.  %.  Arraign- 
men|.  4«  Pleas  of  tlie  offender.  5.  Irial.  6.  Judgnient.  7.  £x^ 
cution.  Each  of  which  will  take  in  ieveral  particular  head^  an4 
diftribtttioofi. 

Prefentmfint  is  a  more  comprehenfive  term  than  indidmen^  ibr  ve- 
gularly  an  indvftment  is  an  accufation  given  in  againd  a  peribn  by 
the  grand  ioqueft  for  fome  miidemea})or  wbi&retmto  he  is  put  p  •« 
to  anfwer ;  hut  ptefeotments  ip  not  otily  vicla.de  fuch  ipdi^«  *■  ^ 
roents,  but  alfo  fome  other  informations  whereunto  the  p^M^ty  i3  not 
pit  to  anfwer,  as  presentments  of /tlo  defe^  qifugamjecit^  of  deo« 
dand^,.  of  deaths  per  infortunium^  and  many  o(h{^r&. 

In  this  titk  cooc^niog^refentments  and  indiftments  \  il^all  con- 
fidertfaeic  poinfs.  t.  The  feyeral  kinds  of  prefenHBCi^  ax^A  i^di<5l- 
PKQ^  9.  Where  a  man  fliatt  b^  put  t,a.  anfwer  iU: criminals  witlio^t 
iodidsamt.  3«  Who  c^ay  be  indideiis,  and  hpiy  returned.  ^  Of 
^hat  ihey  may  inq\»ire«.  5.  What  th^  penalty  of  opt  inquiring  or 
prefcating.    6.  What  formalities  are  required  in  indidhnents. 

K  %r  Firft, 


\ 
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Firft,  Touching  the  fevcral  kinds  of  prefcntmcnts,  inquificions  and 
indidlments  in  matters  capital. 

They  may  be  diftinguiihed,  1.  In  relation  to  the  courts  or  judi- 
catories, or  jurifdiftions,  where  they  are  made. 

And,  2.  In  refpe£l  of  their  eSt&s  or  natures. 

I.  Touching  the  former  branch  of  diftribution  in  relation  to  Ac 
jurifdi^ons  where  made,  and  tiat  multiplies  prefentments  or  indid- 
ments  according  tp  the  jurifdifiions,  as  fome  are  in  the  leet,  fome  in 
the  iheri^*s  Turn^  fome  before  the  coroner,  fome  before  juftices  of 
peace,  juftices  of  oyer  and  terminer^  gaol-delivery,  king's  bench, 
whereof  enough  before  hath  been  faid,  and  (hall  not  need  here  to  be 
repeated. 

But  thofe,  that  mod  concern  capital  offenfes,  are  fuch  a&  are  taken 
before  the  coroner,  or  fuch  as  are  taken  before  juftices  by  commiffion, 
whereof  more  fhall  be  faid  in  the  enfuing  chapters. 

II.  As  to  the  fecond  kind  of  diftribution  in  refpedl  of  the  nature 
tand  effed:  thereof. 

1 .  Some  pre&ntments  are  of  therofelves  convi(^ons,  and  not  tra- 
verfable. 

2.  Others  are  not  conviAions,  but  only  in  nature  of  informations, 
and  therefore  travcrfable. 

Regularly  all  prefentments  or  indiftments  before  juftices  of  the 
'  peace,  oyer  and  terminer^  gaol-dcliveiy,  frfr.  arc  traverfablci  an4  con- 
clude not  the  party  or  thofe  claiming  under  him.    . 
|.        -.      And  therefore,  tho  it  hath  been  held,  that  the  prefent* 
'•   ^^"'  ment  of  a  filo  de  fe  before  the  coroner  be  not  travcrfable, 
(de  quo  fupra^J  yet  of  all  hands  it  is  agreed,  that  a  prefentment  of  a 
Jelo  de/e  before  juftices  of  peace  or  oyer  and  terminer  is  travcrfable  by 
the  executors,  lie.    Co.  P.  C.  cap.  8.  f.  55.    H.  37  Etiz.  B.  R, 
Laughton^s  cafe. 

If  a  prefentment  be  made  fuper  vlfum  corporis^  that  A.  kiid  B.  and 
fled,  this  prefentment  of  the  flight  is  hejid  not  travcrfable,  but  con- 
clufive  to  forfeit  the  goods,  tho  he  be  after  acquitted  of  the  felony, 
and  exprefly  fonnd  by  the  petty  jury  upon  his  trial,  that  non  fe  re- 
traxit  (d)^  13  ifl  4.  13.  h.  Forfeiture  Z2.  3  E.  3.  Forfeiture  35. 
7  JE/iZ.  13[y.  238.  h.  And  the  fame  law  is,  if  it  be  found yi^^r  vifum 
corporis^  that  the  felon  fled  and  was  kild  in  the  flight,  this  prefent- 

jnent. 
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menty.tho  afttr  the  party's  death,  is  conclufive  as  to  the  forfeiture  for 
the  flight.    3  £.3.  Coron.  289,  290.  312. 

*  But  if  before  juftices  affigned  to  hear  and  determine,  it  be  prefented,. 
Ipat  y,  S.  committed  a  felony  and  fled ;  or  if  upon  the  arraignment  of 
a  perfon  for  felony  he  be  found  not  guilty,  and  that  he  fled,  this  is 
but  in  nature  of  an  inqueft  of  office^  and  the  flight  is  traverfable  in 
an  adlion,  or  information,  or/cire/a^ias  brought  by  the  king  for  the 
goods  of  the  perfon ;  37  Jffiz.  7.  47  E.  3.  26.  a.  And  all  the  rca- 
fon,  that  can  be  given  why  the  coroner's  inqueft  of  z  fugam  fecit  is 
conclufive,  and  not  the  other,  is  only  that  which  is  given  8  E.  4.  4.  a. 
Ceo  ejl  un  ancient  pofitif  ley  del  coron\ 

If  a  man  be  prefented  to  have  fuflerd  an  efcape,  becaufe  in  this 
cafe  the  party  is  at  leaft  to  be  fined,  he  fhall  have  his  traverfe  to  it, 
and  is  not  concluded  by  it. 

But  if  either  before  the  juftices  In  eyre^  or  before  the  coroner,  an 
efcape  be  prefented  upon  a  vill  either  before  or  after  the  aiTeft,  this  is 
held  not  to  be  traverfable,  becaufe  there  is  only  an  amercement  to 
be  fet  upon  the  vill,  vi%,  villata  in  mifericordia ;  and  the  reafon  given 
by  Stamford  is,-  quia  de  minimis  non  curat  lex  ;  Stamf,  F.  C,  Lib.  I. 
cap.  32.  /.  35.  b. 

But  if  it  fall  out,  that  there  be  an  indictment  for  fuch  an  efcape,  (as 
there  hath  been  been  formerly  againft  the  city  of  London  for  p        .|,^ 
tllp  efcape  of  thofc  that  riotoufly  kild  Dr.  Lamb  (e)^  wha  were  *•   ^  ^  -• 
thereupon  fined  20001.J  fuch  an  indi&ment  is  not  conclufive,  but 
traverfable. 

Whether  an  inquiCtion  of  a  /elo  de  fe  before  the  coroner  be  tra;- 
vcrfable,  vide  qua  fupray  Part  I.  cap.  31.  p.  414. 

And  there  arc  no  prefentments  befides  what  are  before  racntiond,^ 
diat  are  in  themfelves  convi£lions  and  not  traverfable,  but  a  prefent* 
meiit  in  a  leet  of  blood{hed  or  the  like,  and  in  the  Stvanimote  court  of 
the  foreft  for  offenfcs  of  Fert  and  Venifon. 

But  even  thofe  prefentments  are  traverfable  alfo  in  tw'o  cafes,  vix, 
1.  If  the  oflFenfe  prefented  be  out  of  their  jurifdi(5lion.  2.  Or  if  the 
prefentments  be  fuch  as  concerns  the  freehold,  as  prefentments  of 
nuifances,  or  fuch  matters  as  charge  the  freehold;  41  E.  3.  26.  b. 
45  E.  3.  8.  b. 

And  therefore  it  was  refolved  in  the  Exchequer  in  a  quo  warranto 
ag^nll  the  water-bailiflF  and  confervator  of  the  river  Severn^  iL2  Car.  2. 

(d)  Cro.  Car.  359* 

K  4  that 
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that  upon  a  bare  prefentment  the  confervators  cannot  fet  a  fine  upon 
a  fuf^fed  unlawful  fifliing  or  the  like,  nnlefe  Ae  party  comoa  m 
and  confefles  it»  or  pleads  to  k,  and  be  convided  by  a  jury  of  die 
ofienfe. 

A  prefentment  of  a  riot  or  forcible  detainer  by  a  jafticc  or  two  jof- 
tices  of  peace»  as  the  cafe  Hiall  require,  k  a  conviSion  by  the  ftataae 
of  ISsK.  2.  cap.  2.    S  H.  6-  ffl^.  9.   13  i7.  4.  cap.  7. 

But  a  prefentment  by  a  juftice  of  a  default  in  repairs  of  an  high- 
way, tbo  by  the  ftatute  of  5  Eiiz.  cap.  13.  it  is  fuch  a  prdentfacat 
as  die  parties  (ball  be  put  to  anfwer,  yet  it  is  not  ccmcluilye,  but  the 
traverfe  of  the  party  is  faved  by  the  Aatute ;  and  it  is  but  reafon,  for 
dio  the  view  of  the  juftice  can  afcertain  die  decay  or  want  of  repairs, 
yet  it  cannot  afcertain  in  what  parifli  it  lies,  or  who  is  bound  by 
tenure  or  prefcription  to  repair. 

Bura.  tides.  Indidroent^  Prefentment.    4  Blackf.  Com.  ch.  sj.  p.  301-^  jo^^-joj^ 
Index  to  1  Hawk.  P.  C.  tlu  Indidmcnt.  Prcfcotmciit. 


C156I  CHAP. 

Where  a  man  Jhall  he  put  to  anfwer  in  criminal  and  capital  ofienfes 

without  indidiment  at  the  king^sfuit. 

AT  the  oooQinon  law  there  were  feveral  means  of  putting  the 
,  party  to  anfwer  a  felony  without  any  indiiSment,  fome  where- 
of are  ftiU  in  force,  others  are  taken  away  by  ftatute. 

I.  If  a  thief  or  robber  were  taken  with  Vhe  mainouvre^  cum  mamfi 
apere^  and  the  mainouvre  brought  into  court  widi  the  prifoncr,  he 
ihould  have  been  arraigned  upon  the  mamnevre  at  the  king's  fuit ; 
9  E.  3.  Conn.  156.  And  therefore  M.  \%  id  \9  E.  \.  coram  rege^ 
rot.  28.  Norf.  Et  quia  pr^tJi^us  Johannes  de  Brampton  [faf/hrius 
^gim  regis  V  hrevium  fuorum^  ut  Jicitur^]  non  eft  appellatus^  nee  iio- 
Jiiiatta^  nee  eaptus  cum  mauu  opere^  per  quodfeHa  domino  regi  in  h^f-- 
modi  cafu  poteft  competere^  idei  [conjideratum  eft^  quid^  pr^diifus  J©- 
bonnes  [eat  inde]  fine  die^  8cc. 

And  F.  10  E.  2.  rot.  1 32.    Bueh^  Roiert  Legat  was  arraigntd 
for  counterfeiting  (t^  kiD|;'s  feal|  upon  the  counterfeit  commiffioa 

brought 
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broogbl  into  court  without  iodlAmeat,  and  he  pleaded  m>t  gaSlsf^ 
and  wat  acquit  (*)• 

But  ufon  a  hare  information  or  biUf  without  bdiAmcol  or  Aft 
tnatnotrure  at  common  hiw»  no  party  was  to  be  put  co  aiAfwer  Igr  a 
felony;  and  therefore,  M.20f^  21  E.\.  coram  rtgty  wpt.  87.  IS* 
birnioj  Ifilliam  Prene^  the  king's  carpenter  in  Jr4kmd^  Wii^  ae- 
cufed  for  felony  by  a  bill  ia  the  king's*bench  tfaerei  and  canmArf 
and  condemned,  bnt  after  unfomed  for  200/.  and  a  wiit  of  error 
brought  in  the  king's-bench  in  Englandf  and  affigned,  that  be  ought 
not  to  be  put  to  anfwer  in  ca£e  of  life  or  member  per  voetm  V  ftr 
billamy  quam  Nigdltts  le  Broun,  fortexk  vrnus  i^um^  Uch  ^  ^. 
non  effet  iiuiiaatus  per  12-  (fj*  L  '49  J 

But  it  feems  to  me,  that  diis  proceeding  tqK>n  ^  mainmipr^  h 
wholly  taken  away  by  the  ftatutes  of  2d  £.  a.  cap.  4.  2ft  £.  3.  ofp.  9, 
42  E.  3.  cap.  3.  and  therefore  I  do  not  find  any  procaeding  upon  liiB 
mainouvre  fince  thefe  ftatutes. 

11.  A  fecond  fort  of  proceeding  in  cafes  capital  without  indidmei^ 
is,  where  ato  appeal  is  brought  at  the  fuit  of  die  party,  and  the  nrljip 
tiff  is  nonfuit  upon  that  appeal^  yet  the  offender  fhall  be  airaiga^  a( 
the  king's  fntt  upon  fuch  appeal  ^  and  fo  it  is  in  cafe  the  appellant 
die  or  rdeafe ;  and  in  fuch  cafe,  altho  the  party  be  ipdifi^d  as  v^ 
as  appeald,  yet  upon  the  nonfuit  of  the  plaintiff*  the  pnocnirdii^ 
for  the  king  fhall  not  be  upon  the  indi^Smeatj  but  upon  the  4ffpeaL 
4  £.  4.  10.  a. 

But  this  hath  thefe  two  qualificatbns* 

1.  It  muft  be  where  die  plaintiff  in  the  appeal  hath  either  decjaMd 
upon  bis  appeal  by  YmKf  or  formed  his  appeal  by  hiO,  for  the  bane 
{uLog  of  a  writ  without  a  declaration  is  not  fuch  an  Mp§tzl  as,  tho 
party  being  nonfuit,  the  defendant  ihall  be  diereupon  axraigi]|ed  •  Jer 


(•)  rUi  Part  I.  /  rt$  ^  349. 

ff)  TImc  Gsfe  wM  thiM  i  militm  Tnn$ 
tffigncd  for  error  that  '*  par  ceo  que  Ic 
«*  coMnae  laic  de  $itglittfrt%  e  aelrt^ 
•*  Uuad,  vcuc,  Ke  aui  bomme  par  bill« 
«*  iauDX  coducaieat,  wi  par  fute  de  apel* 
**  f iw  lea  pics  d«  soroae,  ne  Iwt  lioU] 
4*  attache,  oc  mis  ea  rcfpo<fns;  yet  that 
«•  he  Che  find  WUiitm  had  been  trnprifoad, 
**  $0  dt  Svtris  ftUmiis  MctnfpaU$s  pv  ttn« 
**  bilk  par  Ntt  U  Bttun  bote  en  iliayiu 
**  dea  jofticea ;  altbo  par  enqueftf  ne  par 
**  cbapker,  ne  fu^  cnditfi."  And  upon 
confidcfttioftof  tht  Whole  matter  the  court 
§t  king Vbtacb  in  lnj^bad  weis  ef  o|^U 


niottf  "Quod  prsdidttRi  recordom  ea 
•«  irritandum,  di  adniahilandiun ;  a  idcA 
•*  tqand^uip  eft  capita]t  juflic'  Bihcrni^^ 
**  qudd  corrigat,  ac.  8t  accepti  feciiritain 
•<  dc  prjediao  WiUi^lmf  ad  ftandum  ae^n 
*'  in  com'  ubi  deliquiflfr  debuit,  a  vocatia 
<*  (upcr  b«;c  coavoeaodia  pMat  pradiAuaa 
<•  Wiiijtlmtim  per  apertum  Si  nuoifeftufB 
**  indi^mentum  de  certia  fieloniit  tn  cer* 
*•  tia  locia,  li  aliqoia  vel  aliqui  eum  lof«a 
**  indi^re  five  appellare  voluerit  fecon- 
**  dum  legem  de  coafuetudinem  rcgoi,  Ac* 
••  sr  qu6d  interim  per  auuMoapcioncm  \m» 
**  na  a  oatella,  lerraa  A  teneiseau,  cide« 
«•  ITj/yictef  ddibcm,  ac 

1.  The 
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]•  The  writ  may  be  brongbt  in  hrs  name  by  a  firanger  widiont  his 
prtvicy.  2.  Becaufe  the  writ  alone  contains  not  fuch  certainty  of 
time,  £^ace»  and  odxer  matters,  whereby  the  party  may  be  put  to  an* 
iwer»   *J  Jti,  7.  6*  ^. 

^.  It  mtift  1»e  where  an  appeal  is  well  began,  and  by  a  party  en* 
akled  to  profecnte  it,  therefore,  if  the  appeal  abates,  becanfe  a  plain- 
tiff is  outlawed,  or  a  woman  (who  cannot  bring  an  appeal,  but  only 
-  ^-  of  the  death  of  her  huiband,)  or  if  the  year  and  day  be  pafl, 
I  *  -^  or  by  the  mifnofmer  of  the  defendant,  Wr.  there  the.ap- 
'  fcillec  ftall  not  be  arraigned  at  the  king's  fuit,  becaufe  the  appeal  was 
^  jterer  good,  but  (hall  be  difmifled,  only  the  judges  may  arraign  him 
vpon  an  indifhnent,  if  any  be  before  diem  for  that  offenfe,  or  if  none 
le,  yet  they  *may  bind  him  oyer  to  another  feffions,  and  in  the  mean 
time  to  be  of  good  behaviour ;  1 9  £.  2.  Cor  oh.  317.  All  the  leam- 
iDg  touching  this  bufinefs  is  fully  declared  by  Stamf.  Lib.  III.  cap.  59. 
/.  147.  li  fiquentibus* 

III.  A  third  fort  is  upon  an  appeal  by  an  approver,  but  the 
-whole  feaming  touching  that  will  come  in  its  proper  place  here- 

IV.  The  fourth  fort  is  by  appeals  by  particular  perfons,  efpecially 
«f  treaibn  in  parliament ;  and  this  was  very  frequent  in  antlent  times, 
e^ieciaUy  in  the  time  of  R.  2.  fiamely  anno  feptimo^  undecimo  i^  dua^ 
Jgtimf^  which  bred  great  tnconveniencies. 

And  therefofe  by  the  ftatute  of  1  H.  4.  cap.  14.  all  thefe  kinds  of 
appeals  in  parliametit  are  wholly  taken  away  ;  and  fince  that  time  I 
find  not  any  fuch  appeals  brought  in  parliament. 

And  therefore,  when  the  now  earl  of  Briftoly  in  this  prefent  par- 
liament, in  the  lords  houfe  preferd  articles  of  high-treafon  and  other 
mi&lemeanors  againft  the  earl  of  Clarendon^  then  lord  chancellor, 
upon  a  reference  unto  all  the  judges,  and  upon  great  confideratioa  the 
judges  uHa  vote  returned  their  opinion,  that  thefe  articles  were  con- 
trary to  the  ftatute  of  1  H,  4.  and  could  not  be  preferd  in  the  lords 
houfe  by  the  faid  carl,  or  any  other  private  perfon  (h). 

But  impeachments  by  the  houfe  of  commons  of  high  treafon,  or 
other  mifdemcanors  in  the  lord*  houfe  have  been  frequently  in  prac- 
tice, notwithftanding  the  ftatute  of  1  H.  4.  and  are  neither  within 

(l)  rtdc  hfra,  tap.  19.  /.  i%6.  (bj  ike  Stmt.  Tr.  Vol  II.  f.  550. 

the 
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the  words  nor  intent  of  that  ftatute,  for  it  is  a  prefentment  by  the 
inofl  folemn  grand  inqueft  of  the  whole  kingdom. 

V.  If  in  a  civil  a£tion  de  uxort  raptd  cum  bonis  viriy  upon  not 
guilty  pleaded,  the  defendant  be  convicted,  this  antiently  ferred  ia 
nature  of  an  indi<5tment  of  felony,  13  Jljpz.  6.^  18  £.  3.  32.  c 
Stamf,  P.  C  /.  94.  b*  So  if  upon  a  fpecial  vcrdifik  in  tref-p  ^| 
pafs  brought  in  the  king^s-bench,  it  be  found,  that  the  de-*-  ^  '* 
fendant  took  them  felonioufly»  antiently  this  ferved  for  an  indiflmeiit. 
3 1  £.  I .    Enditement  3 1 . 

So  if  in  an  aSiq^  of  flander  for  calling  a  man  thief,  the  defendaaK 
juftifies  that  he  dole  goods,  and  iflue  thereupon  taken,  it  be  founi 
for  the  defendant,  if  this  be  in  the  king^s-bench,  and  for  a  felony  ^ 
the  fame  county  where  the  ceurt  fits,  or  if  it  be  before  juftices  of 
aflxze«  who  have  alfo  a  commiffion  of  gaol- delivery,  he  ihall  be  fbrdi- 
with  arraigned  upon  this  verdifl  as  on  an  indictment,  and  the  xeafom^ 
is,  becaufe  here  is  a  verdidl  of  twelve  men  in  thefe  cafes,  and  fo  the 
Terdidl,  tho  in  a  civil  a^on,  ferves  the  king's  fuit  as  an  indi&ne&l^ 
and  is  not  contrary  to  the  ails  of  25,  28,  &  42  £.  3.  which  enad^ 
that  no  man  Jhall  be  put  to  anfwer,  iffc.  hut  upon  indUiment  or  fre^ 
fentmtnt. 

But  if  the  fheriff  returns  a  refcue  of  a  prifoner  taken  for  felony^ 

1  H,  7.  6.  a.  or^^  breach  of  prifon  by  one  arreftod  for  felony^ 

2  £.3.  1.  h.  this  is  not  fufficient  to  arraign  the  party,  nor  doth  it 
countervail  an  indictment,  for  it  is  not  by  the  oath  of  twelve  men; 
vide  hoc  totum^  Stamf,  P.  C  Lib.  II.  cap.  29.  /.  95.  a. 

By  the  ftatute  of  1 1  H.  7.  cap.  3.  there  was  power  given  to  pro-* 
ceed  upon  all  penal  ftatutts  by  information  before  juftices  of  affize 
•and  peace,  but  there  is  an  exception  of  all  cafes  of  treafon,  murder 
and  felony* 

111  ufe  was  made  of  this  ftatute  by  Empfon  and  Dudley j  and  greit 
inconvenience  and  trouble  to  the  people  did  arife  by  it,  and  therefoic 
by  1  H.  8.  cap.  6.  it  was  repeald. 

And  tho  informations  are  praftifed  oftentimes  in  die  crown-offioe 
in  cafes  criminal,  and  by  many  penal  ftatutes  the  profecution  upon 
tbem  is  by  the  a£h  themfeWes  limited  to  be  by  bUlf  plaint^  irtformatim 
or  indiffmentf  yet  thus  much  is  obfervable. 

1 .  That  the  method  of  profecution  of  capital  o9aak$  is  ftill  to  be 

by  iodi<%i;kent,  except  the  cafes  abote  meiuiC)nd. 

2l  That 
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2.  Th9t  in  all  crinmid  oufc;s  ^  moft  rcgolar  and  iafe  way>  aod 
0oft  confonant  td  die  fiatute»  of  Magna  Carta^  cap^  29,  5  jE.  3^ 
«^.  a*  95  j?.  3.  A>>.  4u  28  £.  3.  cap.  3.  &  4^  E.  3.  ro^.  $•  i&  by 
|fe£ntBaeii«  ok  lodidmem  of  twelve  fworn  men. 
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fn^  f/Mf  li  hulifforst  andwJure  and  Aow  ntumuL 

"iTKQtJtSrFIONS;  preTcntments,  or  indi^^enu  are  taken  beibie 
jL  covotSy  or  officen  of  iieveral  kinds,  and  accordingly  by  ads  of 
fuiimefit  ieverai  things  are  prefcribed  touching  them. 

k  Tovcbing  inquefia  before  coroners ;  By  the  ftatule  o£  ^£.  1. 
Mk  ffitk  £9romU9ris^  the  coroner  is  lo  ifliie  his  precept  to  four,  five 
4at  fix  villa  to  appear  before  hip  at  a  certain  day  to  make  mqniry, 
ihif  preoepi  ia  direded  to  the  conftaUes.  of  the  vills,  who  accordingly 
give  fummons  to  a  competent  number  of  inquirers,  twelve  at  leaft 
/f^,  and  by  thesi  the  inquiiition  is  made,  wbes  chey  have  been  fwom 
md  have  heard  their  evidence  upon  oath  takea  before  the  coroner. 

IL  Tovchiag  inquefts  of  felonies  in  lee^  and  Tmrns*     By  ^e  (l%<» 
tale  of  Ififiminftir  2*  cap.  1 3.  iodiflments  ia  the  flieri^  Turns  are 
to  be  by  twelie  at  Icaft,  and  they  aie  to  fet  theii:  fea]#  to  the  \nsffi 
liiioBs,  etberwife  they  are  void  (k)* 

And  by  the  ftatute  of  1  £•  3.  cap*  11.  vrhich  extends  as  well  ^ 
Ims  as  TWrm,  they  are  to  be  by  indenture,  one  part  (k>  renai*  wifi}i 
the  indidors,  the  other  with  the  (heriflF  or  fteward. 

And  by  the  ftatute  of  1  £.  3.  ao^  4.  no  perfon  fliaU  be  netpmed 
vpoii  a  panael  in  the  flieriff *s  Turnst  unleft  he  haih  2f>^  p^  ann. 
•  of  freehold,  or  2bs.Sd,  of  copyhold,  and  aU  indi^^sn<s  m  the  Tunt 
taken  othcrwife  ihall  be  void. 

But  now  hf  the  ftatute  of  1  £•  4-  c^  2.  the  ftieiiff  eipml  pfQ- 
need  upon  any  ii|di&ncnts  for  £bhiay,  or  otfaerwife  taken  in^his  T^n9, 
but  muft  fend  them  to  the  fi^ons  of  die  peace,  ai^  th^  jvftice^  tb^^ 
ITS  to  maka  peoceft  and  proceed  tfaeseupGii^ 

IB^         MMi'$  calc  fyprg,  /•  i6i  •  iM  nuiu  (kj  t  €•,  Jit/fii.  p,  387. 

But 


'  But  Aen  <bere  nftift  be  tare  talcm,  1«  That  flie  infSbnettts  be 
ef  iuch  matters  only,  as  are  within  the  jtiriiSiAion  of  the  ^betiff^i 
Tkm,  otherwife  the  jvAkes  may  not  (iroceed  upon  them,  4  £.  4. 
31  a.  8  £.  4.  5.  *•  (*)  and  2.  That  they  be  by  indent  p  ^1 
tnre,  ettd  under  tlie  feak  of  the  prefeniefs,  aocording  to  the  L  >3  J 
ferroer  ftatates. 

IIL  Indi&ments  taken  in  the  county  of  Laneafttr  befofe  the  IkmS 
or  juQices'^inft  any  perfon  inhabiting  out  of  the  fame  coiinty>  or 
taken  in  any  other  county  againft  inhabitants  of  the  county  of  21«i- 
tafter^  ought  to  be  by  tin^elve  men,  and  each  indiAor  to  have  lands 
or  tenements  of  the  yearly  value  of  5/.  by  the  ftatute  of  33  if.  €« 
tap.  2*  (t). 

IV.  Touching  murders,  He.  committed  in  the  icing^  pdace,  die 
ftatnte  of  33  H.  8.  cap.  12.  hath  appointedi  that  twenty^four  Of  the 
king's  ycotnen  officen  of  the  cheque^roil  of  the  king's  houfe  fhall  be 
returned  to  make  inquiry,  and  the  trial  to  be  by  a  jury  ef  iMt  geed&« 
men  officers. 

V.  Concerning  inquittes  to  be  made  before  juftices  itln^miit,  die 
eoorfe  Was  this :  There  firft  went  out  the  writ  of  the  oonumift 
fummons  of  the  ifyrr,  direded  to  the  (heriff  to  fummon  de  fti^ 
Met  villA  quatutnr  hominn  li  prttpofitum^  C^  de  quolHet  htrg$  db9- 
iiechn  iegaies  htrgenjisf  to  be  at  the  day  and  place  for  the  ejftie^ 
and  upon  that  day  the  {beriff  and  lodls  of  liberties  wene  to  return 
the  names  of  the  bailiffs  of  dieir  hundreds  and  liberties,  and  thofe 
bailiffs  were  fworn  to  eleA  two  men  in  their  ieveral  hundreds,  fnd 
prefent  dieir  names  to  the  court,  and  thefe  two  hundneders  for  eedi 
hundred  were  to  choofe  of  themfelves,  .and  the  reft  dd  their  fifireni 
huskdredlers  refpeAivdy,  ordinarily  fi^cteen,  or  fometimes  only  tweli^e^ 
Who  -were  fevenilly  fworn  upon  inquiries  and  prefentments  of  thin  js 
done  within  their  hundred,  as  fo  many  grand  inquefls  ftxr  rv«ry 
feveral  hundred,  and  the  twelve  returned  for  each  borough  were  the 
grand  inqueft  for  the  borough ;  this  caufed  a  vaft  and  chargeilble  at* 
tendance  upon  the  courts  in  eyre^  and  hadi  been  long  difuibd,  and 
dierefore  I  fhall  not  fay  more  of  it. 

VL  CoQceming  the  choofing  and  returning  of  the  grand  jifry  be- 
fore juftices  aifitgned  to  keep  Ae  peace,  oyer  and  terminer^  and.gaol- 
delivery,  I  ihaU  be  fomewhat  more  large;  becaufe,  before  thefe 
juftices,  ordinarily,  criminal  and  capital  caufes  are  heard  ^d  do* 
termined. 

Upon 
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Upon- the  fumroons  of  any  feffion  of  the  peace»  there  goes  out  2 
precept  cither  ia  the  name  of  the  king^  or  of  two  or  more  juf* 
tices  of  peace,  dire&d  to  the  iheriff,  that  non  omittas»pripter  aiiquam 
Hiertatem  in  baliiva  iua^  quin  earn  ingrediarisy  l^  vmre  fac*  tali 
die  ac  loco  viginti  quatuor  liberos  i^  legaies  homines  de  qmlibet  kun- 
dredo  in  baliiva  tua^  tarn  infra  liber  tates^  quam  extra^  ad  faciendum  trf 
exequendum  ea  qua  ex  parte  domini  regis  tunc  tf  ibidem  eis  injungantuTy 
and  difcirefac'  to  all  coroners,  conftables,  and  bailiffs,  l^c.  to  be  there 
at  that  day»     Lamb.  Lib.  II.  cap.  2. 

And  according  to  others,  Venire  fac*  viginti  quatuor  liberos  ffl  //• 
gales  homines  de  quoUbet  hundredo  in  baliiva  tu&^  quorum  qmlibet  habeai 
40  s.  per  ann.  liber i  tenementi  ad  minus ^  venire  fac^  etiam  yiginti  qua* 
tuor  tarn  milites  quam  alios  probos  tsf  legaies  homines  de  corpore  com* 
tuiy  quorum  quilibet  habeat  40  s.  de  terris  (^  tenementis  liberi  tene^ 
mentis  ad  inquirend'  fuper  iis,  qua  ex  parte  domini  regis  ad  tunc  U 
ibidem  eis  injungerentur^  pramunienteSf  omnes  ju/liciarios  ad  pacem^ 
€on/iabularioSj  ^c.  Crompt.  /.  212.  a.. 

And  in  cafes  of  commiilions  of  oyer  and  terminer^  and  gaol* 
delivery,  Quod  non  omittas  propter  aiiquam  libertatem^  quin  earn  in^ 
grediaris^  trf  venire  fac*  tarn  viginti  quatuor  probos  ist  legaies  homines 
de  quolibet  hundredo  conC  pracUfi\  ad  inquirendum^  prafentandum% 
faciendum  ii  exequendum  ea  omnia^  qua  ex  parte  domini  regis  tunc  li 
aidem  eis  ifyungerentur,  qfiam  alios  viginti  quatuor  probos  ii  legaies 
iomines  de  com*  pradifl*  ad  faciend*  juratam  inter  dominum  regem  fst 
frifones pradi£foiy  i^c  Co.  Entr:  f.  S5.  a» 

Upon  this  precept  the  fheiiff  is  to  return  twenty-four  or  more  out 
of  the  whole  county,  namely,  a  confiderable  number  out  of  every 
hundred,  out  of  which  the  grand  inqueft  at  the  feffions  of  the  peace, 
0jer  and  terminer^  or  gaol-delivery,  are  taken  and  fworn  ad  inqusren* 
dum  pro  domino  rege  tst  corpore  comitatisy  (not  as  antiently  in  eyre^  a 
kind  of  grand  inqueft  out  of  every  hundred) ;  biit  in  fome  counties, 
which  confift  of  gildable  and  fuch  franchifi?,  where  anciently  feveral 
juftices  of  gaol'delivery  fat,  as  in  Suj^olk  (*),  there  are  two  grand 
juries,  one  for  the  gildable,  another  for  the  franchife,  becaufe  there 
are  two  feveral  commiilions  of  gaol-delivery. 
r  ^1  Now  touching  the  grand  jury  thus  returned  before  juftices 
•"  ^^  •■  affignedi  there  are  fome  things  confiderable. 

■ 

(•)  ndefupra^  /.  a6. 

^      They 
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They  muft  be  proti  H  Ug^tles  homines^  and  the&^fore  if  any  one  of 
die  indi^ors  be  outlawd,  tho  in  a  perfonal  a£Uon,  it  is  a  fufficieoit, 
plea  to  avoid  the  kididment ;  II  i7.  4.  41  b,  M.  4  Car.  B.  R.  Croke^ 
p.  134,     Sir  tViUiam  fVithipeU's  cafe,  and  the  ftatuteof  11  i7.  *• 
cap,  9.  hereafter  mentioned  fortifies  this,  de  quo  infra. 

And  dierefor^  if  any  of  them  be  attainted  in  a  confpiracy,  or  /Lcigr 
tantum^  or  of  perjury,  or  oudawd  in  any  perfonal  a&ion,  or  attaint 
of  felony,  or  in  a  pramunire,  they  are  not  to  be  indiflors,  becauGs  ua 
law  they  are  not  pr^^i  fy /cj^a/ej.  Lamh.JuJl'u.  391. 

Touching  their  annum  cenfus^  I  do  not  find  any  thing  detennlned^ 
but  freeholders  they  ought  to  be.  The  ftatute  of  2  H.  5.  cap.  3.  that. 
requires  jurors  that  pafs  upon  the  trial  of  a  man's  life,  to  have  40i.  per 
ann.  freehold,  hath  been  the  meafure  by  which  the  freehold  of  granil 
jurymen  hath  been  raeafured  in  precepts  of  fummons  of  fefiioos  (f). 

By  the  ftatute  of  11  H,  4.  cap.  ultimo^  reciting,  that  inquefis  had 
been  formerly  returned  of  perfons  outlawd,  fled  to  (anfhiary  for  trea^ 
ion  or  felony,  &r.  ena^s,  *'  lliat  no  indidlments  be  made  by  fuda 
^  perfons,  but  by  inqueft  of  loyal  fubje6ls  returned  by  the  fheriflfs  or 
"  bailiffs  duly,  without  denomination  of  any  perfon,  but  only  by  the 
*'  fwom  bailiffs  and  miniAers  of  the  (heriff;  and  if  any  indi<^ept  be. 
•*  othcrwifc  taken,  it  be  void." 

Upon  this  ftatute  it  hath  been  refolved  in  Sir  William  Withipok^%, 
cafe,  above  cited*  1 .  That  it  extends  to  coroners  inquefts.  ^  2.  It  is 
a  good  plea  upon  this  fhitute,  that  one  of  the  indi^ors  is  ontlawd  iia 
a  perfonal  aflion,  as  well  as  of  felony,  or  that  any  of  the  jurors  weie 
knpanneld  at  the  denomination  of  any,  contrary  to  this  ftatute. 

By  the  ftatute  of  3  H.  8.  cap.  12.  it  is  enaded,  ^'  That  the  jufticcs 
^  of  gaol-delivery,  and  jufticte  of  peace,  whereof  one  of  the  quorum^ 
**  in  open  feffions,  may  reform  the  pannels  returned  by  the  fheriffK 
'*  (which  be  not  at  the  fuit  of  the  parties),  by  putting  to,  and  -  ^^« 
*'  talcing  out  die  names  of  the  perfons  returned,  and  fhall  1-  ^  -■ 
^'  command  the  flieriff  to  return  the  fame  accordingly,  upon  pain  of 
*'  20/.  and  the  king's  pardon  to  be  no  bar  to  the  profecutor." 

This  z&  extends  not  only  to  pannels  of  grand  inquefts  returned,  but 
alfo  to  pannels  of  the  petty  jury,  commonly  called  die  jury  of  life  and 
death,  which  may  be  reformed  by  the  juftices  according  to  this  zSt, 
and  the  flieriff  is  bound  to  return  the  pannel  fo  reformed. 

(t}  yU*  hfrt,  p,  *7t.  i»  milt 

The 
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The  ^nd  inqtieft  Teturned  the  fiift  day  of  the  fefions,  and  iWorn^ 
commonly  ferves  the  whole  feffions  of  the  peace»  oyer  and  termiwry  or 
pol  deliveiy ;  yet  the  court  may  ^onoxnand  another  grand  inqu^  to 
be  remmed  and  fwom»  which  is  done  ordinarily  npon  two  occafioniT 

1.  If  before  the  end  of  the  fefSons,  the  grand  jury  having  brought 
dr  all  their  bSIs,  are  difcharged  by  the  court,  and  after  that  difcbarge, 
richer  fome  new  felony,  or  other  mifdemeanor  is  committed^  and  the 
farty  taken  and  brought  into  gaol ;  or  if  after  the  difcbarge  of  the  gnnd 
inqueft,  fome  offender  be  taken  and  brought*  in  during  the  f4^b)ns. 
la  the  former  cafe,  there  is  a  neceffity  t#  make  a  fpecial  record  of  the 
a^oumment  of  the  feffions  -from  day  to  day,  becaufe  otherwife  the 
nfhole  feflions  are  in  fitppofition  of  law  only  the  firft  day,  and  thcKfoiv 
wtriiout  the  entry  of  fnch  acQoumment,  the  offenfe  and  proceedii^  will 
be,  in  fbppofition  of  law,  after  (he  feffions  ended,  and  fo  die  pro« 
deeding  will  be  erroneous  {•) :  this  was  the  cafe  of  Scmpfin  (h)^  who 
being  arraigned  and  tried  for  a  murder  committed  after  the  £rft  day  of 
ibeiei&ons,  and  before  the  fei&ons  ended,  for  want  of  entry  of  an  ad* 
Joumment  it  was  ruled  erroneous.  And  the  fame  is  to.be  obfcrved,  if 
upon  record  it  appears,  that  the  grand  inqueft  was  returned  after  the 
firfl  day  of  the  feffions,  unlefs  an  adjournment  be  entered  of  record. 

2*  The  fecond  ordinary  inftance  of  a  new  grand  jury  returned,  is 
«pon  the  fbtute  of  3  H.  T.  ctfj^.  1.  namely,  a  grand  inquefl  impannel- 
led  to  inquire  of  the  concealment  of  another  grand  inquefl,  upon 
whidi  defaults  prefented,  theHFomer  giand  inqueft  is  to  be  amereed; 
and  this,  tho  it  mentions  only  an  inqueft  thus  to  be  taken  by  juftices 
f  ^1  of  peace,  yet  it  extends  to  the  king's  bench,  and  hath  been 
^  "  ^  praSifcd  there  accordingly  in  my  knowledge,  and  poffibly  at 
fte  feffions  of  ojtr  and  terminer  and  gaol-delivery,  tho  diat  con  rarely 
come  in  queftion,  becaufe  the  feffions  of  die  peace  ordinarily  accom^ 
panics  thofe  commiffions. 

And  this  is  tlie  proper  and  legal  way  of  punifhing  the  grand  inqueft^ 
if  diey  refufe  to  prefent  fuch  things  as  are  within  their  charge,  and 
for  which  ti^ey  have  probable  evidence  to  make  a  prefentment ;  but  of 
ibts  more  in  di^  next  chapter. 

Sie  ladcK  tp  «  Hswk.  f .  C«  tat.  Indiftom 
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C  tt  A  P.    XXII; 

V 

dencirning  the  demeanor  of  the  grand  inqueft,  in  rclatUn  t9  their 

prefentmmtt, 

THE  boroners  inqueft  may,  and  muft  hear  evidence  of  all  hands, 
if  k  be  o^red  to  them,  and  that  aipon  oath,  becaufe  ic  is  not 
fo  mach  an  actrufation  or  an  indidlmeifty  as  an  Inquifition  or  inqueft 
of  office,  fuomodp  J.  S.  ad  mortem  fuam  devenit^  rho  it  be  alfo  true, 
that  die  otfender  may  be  arraigned  upon  that  prefcntment. 

Birt  the  grand  inqueft  befove  juftices  of  peace,  gaol-delivery,  or  oyer 
and  terminer^  ought  only  to  hear  the  evidence  for  the  king;  and  in 
cafefhcre  he  ffrotaUe  fiviAenct  {^ajf  they  ought  to  find  the  bHl,  be^^ 
caofis  it  ii  but  anoccufation,  and  the  party  Is  to  be  put  upon  his  nial 
afterwards* 

'But  K'a  bill  of  indidment  for  murder,  or  other  capital  ofFenfe  be 
presented  againft  it,  if  upon  the  hearing  the  king's  evidence,  or  upon 
dieir  own  knowledge  of  the  ina*edibility  of  the  witnefles  they  are  dif* 
fati»ficd,  they  may  return  die  bill  ignoramus. 

If  i£  be  killed  by  B.  fo  that  it  doth  conjiare  de  perfonA  p  ^^ 
%cciji  \i  occidentis^  and  a  bill  of  murder  be  prcfeoted  to  them,  L  ^  -* 
regularly  diey  ought  to  find  the  bill  for  murder,  and  not  for  man* 
llaugbter,  or  fe  defendendo^  becaufe  otherwife  offenfes  may  be  fmo* 
diered  without  due  trial ;  and  when  the  party  comes  upon  his  trial, 
the  whole  hifk  will  be  examined  before  die  court  and  the  petty  jury, 
and  in  many  cafes  it  is  a  great  di£uivantage  to  the  party  accufed  (^). 
For  if  a  man  kills  B.  in  his  own  defence,  or^^r  infortunium^  or  pof- 
fibly  in  execuring  the  procefs  of  law  upon  an  aflault  made  upon  him, 
or  in  his  own  defenfe  upon  the  highway,  or  in  defenfe  of  his  houfe 
againft  diafe  that  come  to  rob  him  (in  which  three  laft  cafes  it  is 
neither  felony  nor  forfeiture,  but  upon  not  guilty  pleaded  he  ought  to 
be  acquitted),  yet  if  the  grand  inqueft  fiod  an  ignoramus  upon  the  bill, 

(m)  ThU  dune  doftrine  is  laidilown  by  tlie  truth  of  the  iodi6hnent,  a«  a  petit  jury, 
C  J.  IVn^fr/M,  in  the  cafe  of  the  carl  of  or  a  coroner's  inqueft  :  videfuprap  ^.61. 
Shififiatjt'  Stetg  ?>»  Fol,  IIL  /.  415.  (*)  Notwitbfianding  this,  according  to 
f^idt  tamtm  Sir  y^hn  HawUs  remarks  on  lord  Coke,  9  C».  119.0.  iodiflmcniSi  which 
tfaMcafe,  Stmtt  7r.  Vci  IV«  ^.  i8|.  where*  concern  the  life  of  a  man,  ought  to  be  f ra- 
ta be  unastfwesably  Ihews,  that  a  ^and-  mcd  as  near  the  truth  as  may  be, 
jury  oiigbc  to  have  the  fame  ,pccfualion  of 

VoLi  II.  L  or 
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or  find  the  fpecial  matter,  \vhereby  the  prifoner  is  dirmifled  and  iif- 
charged,  he  may  neverthelefs  be  indidlcd  for  murder  feven  years  after* 

But  if  the  grand  jury  had  found  the  bill  for  murder  (yea  or  for  mail- 
(laughter),  and  the  party  pleading  not  guilty,  the  fpecial  matter  is 
given  in  evidence,  and  the  petty  juiy  find  the  fpecial  matter;  (or  in 
the  three  laft  cafes  find  him  not  guilty,  as  they  may)  this  acquittal 
upon  this  finding  will  be  a  good  plea  of  autrefohs  acquit^  and  he  ihall 
never  be  arraigned  for  it  again. 

If  a  bill  be  againft  A.  for  murder,  and  the  grand  inqueft  upon  the 
evidence  before  them,  or  their  own  knowledge  be  fatisfied  that^t  was 
but  per  infortunium^  ox  fe  defendcftdOf  and  accordingly  return  the  bill 
fpecially,  the  court  may  remand  them  to  confider  better  of  it,  or  may 
hear  the  evidence  at  the  bar,  and  accordingly  dire£k  the  grand  inqueft ; 
but  I  have  known  a  judge  blamed  for  fettiog  a  fine  upon  tbe  grand  in- 
queft for  fuch  a  return,  becaufe  in  truth  it  comes  not  up  to  felony. 

But  If  a  bill  goes  out  againft  B,  for  murder,  and  it  doth  conftan  dt 
perfona  occidentlsy  may  the  grand  inqueft  find  the  bill  for  manflaughter, 
and  ignoramus  for  the  murder?  and  is  the  court  bound  to  receive  fuch 
a  return  ? 

PI      In  this  cafe,  of  all  hands  it  is  agreed  (bj^  that  the  gra^d 
^   ^      jury  is  to  blame,  becaufe  they  take  upon  them  to  anticipate 

the  evidence  that  is  to  be  given  to  the  petit  jury,  and  fo  determine 

matter  of  law,  which  belongs  to  the  court  to  determine,  and  by  this 

means  many  murders  may  efcape  under  the  difguife  of  manfiaughtcry 

and  fo  efcape  with  their  clergy. 

Some  therefore  have  made  it  a  pnw^ice  to  fet  a  fine  upon  the.  grand 

jury  in  this  cafe,  audit  hath  proceeded  fo  far,  as  to  fine  petit  juries 

alfo  in  fuch  like  cafes;  whereof  hereafter. 
^  That  which  I  think  herein,  and  in  other  concealments  of  grand  In- 

querts,  IS  as  follows,  viz, 

1 .  That  the  court  may  receive  fuch  a  return  from  tlie  grand  inqueft, 

and  it  is  a  matter  of  difcretion,  efpecially,  if  upon  Inquiry  from  the 

Cb)  1  his  15  far  from  being  agreed  of  aU  faft,  and  proper  for  the  coafidcradoo  of  a 

hands,  for  fuch  an  anticipation  of  the  cvi-  ^uryi  and  the  judges  have  fometimcs  fined 

dcncc  by  the  grand  jury  is  what  they  can-  jurors  for  not  finding  fttch  billa  for  murder, 

not  avoid,  they  bcin^  bound  by  their  oath  yet  fuch  proceedings  have  been  generally 

as  much  as  the  petit  jury,  to  prcfent  tbt  ccofurcd,  as  in  thccafcof  Sirl/»lry«ifcttB, 

^hole  trut^^  and  nothing  but  the  truth;  noc  and  others,  P.  i^.Car,  ».  who  were  fmrd 

do  they  in  this  cafe  fo  properly  detcimixie  by  Keeling^  C.  J .  for  not  findinc  a  bill  of 

matter  of  law  as  matter  of  faft ;  for  whether  murder,  albeit  they  were  fatiafiea  the  ttan 

murder  or  not  depends  upon  a  preconcciv-  died  by  the  band  of  the  party  todiOed ;  Vnt 

cd  malice,  which  (tho  it  is  to  be  prcfumed,  up«m  complaint  in  parliament,  the  chief 

where  no  provocation  nppears,}  i«  matter  of  juUicc  w«  fata  to  fubmit*  %  lUb,^^* 

indidors 


\  . 
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imlt^lors  or  witnefles,  or  upon  view  of  their  examinations  it  doth 
plainly  appear^  that  the  crime  amounts  to  no  mdrcf 

2.  That  barely  upon  fuch  a  return  no  fine  can  btf  fetiipbh  the  grand 
inqueft,  unlefs  the  evidence  to  the  grand  inqueft  be  given  at  the  bar  in 
the  preiencc  of  the  couit ;  for  otherwife  the  court  cannot  uiiderilandy 
whether  the  grand  inqued  doth  well  ok*  ill  in  fuch  cafe. 

3.  That  if  the  evidence  to  the  grand  inqueft  be  given  at  the  bar 
upon  an  indi(Sment  in  the  king's  bench,  and  the  grand  inqueft  will  not 
find  a  bill  according  to  the  diredlion  of  that  court ;  as  for  inftiuice^ 
will  find  a  man  guilty  orAy  fe  defendcnHoy  or  of  manflaughter,  when  it 
is  murder,  that  court  may  fet  a  fine  upon  the  grand  inqueft,  and  fo  it 
hatli  been  pnuStifed ;  for  it  is  the  higheft  court  in  England  of  ordinary 
juftice,  efpecially  in  criminal  caufes. 

4.  ITiat  if  thejuftices  dioyer  and  terminer^  or  gaol-delivery  r  /;  -t 
having  heard  the  evidence  at  the  bar,  the  grand  inqueft  will  *^        ^ 
not  find  according  to  their  direAions,  the  juflices  may  bind  them  over 
by  recognizance  into  the  king's  bench,  and  upon  an  information  againft 
chem  they  may  be  fined. 

5-  That  in  fuch  a  cafe  juftices  of  peace,  oyer  and  terminer^  or  gaol- 
delivery  may,  according  to  the  ftaiute  of  3  H.  1,  cap.  1.  impaiiel 
another  inqueft  to  inquire  of  their  concealments,  and  thereu|  on  fet 
fines  upon  them. 

'  6.  But  in  my  opinion  fines  fet  upon  grand  inquefts  by  juftices  o( 
the  peace,  oyer  and  terminer ^  or  gaol -delivery  for  concealmeiits  ot 
non-prefentments  in  any  other  manner,  are  not  warrantable  by  law ; 
and  tho  the  late  pradlice  hath  been  for  fuch  juftices  to  fet  fines  arbitra* 
rily,  yea  not  only  upon  grand  inquefts,  but  alfo  upon  die  petit  jury 
In  criniinal  caufes^  if  they  find  not  according  to  their  directions,  it 
weighs  not  much  with  me  for  thefe  reafons ;  1 .  Becaufe  I  have  feen 
arbitiary  pra£Vice  ftill  go  from  one  thing  to  another,  the  fines  fet  upon 
grand  inquefts  began,  then  they  fet  fines  upon  the  petit  juries  for  not 
finding  according  to  die  direiflions  of  the  court  j  then  afterwards  th^ 
judges  of  niji  prius  proceeded  to  fine  jurors  in  civil  caufes,  if  they  gave 
not  a  verdi<^  according  to  diredlion  evenm  poiuts  of  fa^;  this  was 
done  by  a  judge  of  afli2e  (cj^  in  Oxfordfltire^  and  the  fine  eftreated^ 
but  I,  by  the  advice  of  moft  of  the  judges  of  England^  ftaid  procefs 
upon  that  fine ;  the  like  was  done  by  the  fame  judge  in  a  cafe  of  bur- 
glaiy,  the  fine  was  eftreated  into  the  Exchequer',  but  by  like  advice 

L  2  I  ftayed 
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I  ftaycd  proccfs;  and  ill  the  cafe  oi  fVagJiaff  (d)^  and  other  jurors 
fined  at  the  Old-Bailey^  for  giving  a  vcrdidl  contrary  to  dirediion,  by 
the  advice  of  all  the  judges  of  £;r^/^«^  (only  one  difleniing),  it  was 
ruled  to  be  againft  law:  but  of  this  hereafter  (ej.  2,  My  fccood  rea- 
fon  is,  becaufe  die  ftatute  of  3  /?•  7.  cap.  1.  prefcribesa  way  for  their 
fining,  which  would  not  have  been,  if  they  had  been  arbitrarily  fubjeft 
r  g  n  to  a  fine  before.  3.  It  is  of  very  ill  confequence,  for  the  privi- 
-'  legevof  an  Englijhman  is,  that  his  life  (haU  not  be  drawn  in 
danger  without  due  prefentment  or  indiAment,  and  this  would  be  but 
a  flender  fcrcen  or  (afe-^guard,  if  every  juftice  of  peace,  or  commit- 
fioner  of  oyer  and  terminer^  or  gaol-delivery,  may  make  the  grand 
jury  prefent  what  he  plcafes,  or  oiherwife  fine  them;  and  there  is  no 
parity  of  reafon  or  example  between  inferior  judges  and  the  court  of 
king's  bench,  whigh  is  the  fupreme  ordinary  court  of  juftice  in  fuch 
cafe?;  and  thus  far  concerning  fining  of  grand  inquefts  (fj. 

They  arcfworn  to  keep  the  king's  counfel  undifcovered,  the  reveal^ 
ing  or  difclofing  whereof  was  heretofore  taken  for  felony,  27  jlffl  63- 
but  that  law  is  antiquated,  it  is  now  only  fineable;  if  thete  be  thirteen 
or  more  of  the  grand  inqueft,  a  prefentment  by  lefs  than  twelve  oug^t 
not  to  be;  but  if  there  be  twelve  aflbnting,  tho  fomeof  the  reft  of  their 
number  diifent,  it  is  a  good  prefentment ;  for  if  twelve  agree,  it  is  not 
ncceflary  for  the  reft  to  agree.     Lamb,  Juft'ue  400. 

But  tn  cafe  of  a  ti  ial  by  the  petit  jury,  it  can  be  by  no  moi  e  nor  klEi 
thar.  twelve,  and  all  aftenting  to  the  verdidl  fg)^  accordingly  it  wif 
adjudged,  M,  42  E.  3.  Rot,  IG,  Suff.  Rex.  (h),  the  judgment  was 
revcried,  becaufe  but  eleven  indidtors. 

But 

« 

*{d)  VaHgB.  153.  toninry  to   the  direftton  of  the  comt, 

(tj  Cap  42.  there  may  be  Come  rcafion  why  they  Ihould 

'  CfJ  if  e  court  of  kin^*s'be'neh,Vt  >*  true,  be  fined,  Sec  Bocd*»  cafe,  Kthgn  co.lbuC 

v$»j  much  more  fately  be  traded,   than  barely  iindisg. matter  of  £ift  ag^tnA  the 

other  inferior  courts,  but  yet  our  author'*  direiiion  of  the  court,  i&  no  fufficient  cauCe 

argamenti  do  fdfficicndy  evifir«,  that  no  to  fine  a  jttry,  BuJl^tiVs  cafe,  Vkagk,  i5:t. 

cpurr  >Arhatever  ought  to  have  fuch'a  power  and  this  diihn&ion  is  founded  on  the  an- 

df  making  juries  find  what  ihcy  pfeale,  nor  ticnt  maxim  of  the  common  law ;  mifmaef- 

has  the  law  veiled  fuch  a  powa*  in  any  twneminm  wn  refpomdtnt  jurMorn^  Jtd  jit^ 

court;  for,  as  to   matter  ot  fa6>,  the  jury  dices  i  md  fu^fti^tmfaffi  bom  rejj^$9dg*tt  ju-^ 

ate  fKc  fole  judges,  and  herein  are  to  be  dkes,  Jid  juratwn,    Co*   Lit.  ^«  366.   C/ 

guided  entirely  by  their  own  judgmenu  iihroi  ibi, 

aAd'Codfciences ;  indeed  in  matters  of  law,  (g)  8ee  the  tnconveniciMi^s  hereof,  Prr/1 

the  court  is  the  pr(»per  judge,  and  tbcjury  to  Stmte  Tnf.  7* 

are  not  to  find  contrary  to  their  dircAion  ;  (b)  This  cafe  proves  nothing  as  to  the 
buCtevcn  hare  fhey  arc  notboutidtofoilaw>  peck  jury,  it  being  an  indi^ment  on  the 
.tiie  diredion  of  the  court,  but  if  they  can-  eoroaer'a  inqucdk,  as  appears  by  the  record, 
ffotadent  thereto,  ou^t  to  find  the  laft  which  His  follows:  «  J«E>« Ccitf/ of^^yv 
specially  {  iiiideed  where  the  fa£i  is  agreed,  '*  wiofri  wta  indiAed  by  the  coroner's  ta- 
il tkey  will  obftinately  find  ihatter  of  law  **  queft,  confiftiAg^oly  of  elevrn,  qu6d  die 

_         '  ••Sabbaii 
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But  if  a  prefentiiient  be  delivered  into  a  court  of  feffions,  and  re- 
ceived* no  amercement  lies,  that  it  was  not  aflented  to  by  twelve^ 
buf  otherwife  it  is  in  cafe  of  a  prefentment  by  a  leet,  for  the  party 
diilrainedt  f^c,  may  aver  that  it  was  notprefented  by  twx;lve.  45  JS.  3. 
26.  i.  B.  Leet  7. 

The  indiAors  are  prefumed  in  law  to  be  indifferent,  unleis  the  con- 
trary appear  y  1.  Becaufe  returned  by  the  flierifiv  2.  Becaufe  fwora 
by  the  court  to  prefent,-  and  therefore  (hall  never  be  charged  by  writ 
of  confpiracy  for  any  confpiracy  before  their  being  fworn,  tho  the 
party  be  acquit.  1  H.  4.  31,  b\  \9  H.  6.  19.  a.  But  21  E.  3.  17.  by 
R.  Th.  it  is  a  good  replication  to  fay,  he  procured  himfelf  to  be  re- 
turned of  the  grand  inquefl. 

If  a  bill  of  indidhnent  be  for  murder,  and  the  grand  jury  return  it 
biUa  Vera  quoad  mauilaughter,  {^  ignoramus  quoad  murder*  die  ufual 
courfe  is  in  the  prefence  of  the  grand  jury  to  ftrike  out  malitiofo  isf  ex 
malitia  fua  fracogitata  and  murderavitf  and  leave  in  fo  much  as  makes 
the  bill  to  be  but  bare  manilaughter»  and  fo  to  receive  it. 

But  the  lafeft  way  is  to  deliver,  them  a  new  bill  for  manflaughter, 
and  they  to  indorfe  it  generally  billa  vera ;  for  the  words  of  the  in- 
dorfement  make  not  the  indidlment,  but  only  evidence  the  aflent  or 
jdiilent  of  the  grand  inqueft,  it  is  the  bill  itfelf  is  the  indidhnent  when 
affirmed.  And  fo  in  like  cafes,  where  the  bill  contains  t^o  offenfesy 
as  burglary  and  theft,  forcible  entry  and  detainer,  H.  4  Jac*  B.  R. 
Yelverton  99.  Ford\  cafe. 

The  grand  jury  are  fworn  ad  inquirendum  pro  corpore  comi»  r   ^  T 
taiii9  and  therefore  regularly  they  cannot  enqnire  of  a  hSt  **        •* 
done  out  of  that  country  for  which  they  are  fworn,  unlefs  fpecially 
enabled  by  a£l  of  parliament,  but  only  in  fome  fpecial  cafes.  Mich. 
9  Car.  B.  R,  BeW%  cafe. 

'**  Sabbati  prox'  ante  fcftain  San^  Petri  ad  "  verfii*  prxfat'  Jthanntm  ufque  \  die  Paf- 

*^  vincola  anno  rcgoi  regis,  E,  3.  poil  con*  '*  chae  in  sv  diet  anno  regni   regis  nunc 

'**  qoeftum  trkefirao  quinto  infultum  fecit  *^  Angt'ije  quadragefimo  tertio,    ad  quern 

yebaani  ii  Studn  fcivtenti  Prioris  fan6l«  *'  diem  coram  domino  regi  apud  V^efim* 


Trinicat.  GiffnvUi  in  fuburbio  libcriat'  "  vcnit  pr^di^lns  yohatines  Cobat  per  man', 

'*  TiUr  prxditts  in  quodam  caropo  juxta  '*  ^  vifo  4c  diltgcntcr  exaioinato  per  cur' 

"  7rMi00i*  Hfgg   &   di^um  Johaanem   U  *'  indi£iamcnio    prxdi&o,    pro    eo    quod 

**  Smon  ibidem  cum  qiiadam  armji  vocat'  **  comperti  eft  in  eodem,  quod'fuerunt  ni5 

*'  Spartb'  precii  quatuor  denar.  vcrberavit.  ^  undecim  juratorestanium  in  inauilitione 

'*  felon*  dequA  quidem  verbcrationc  difius  '*  praedifta,  ubt  in  qualibet  inquiutione  dc 

'*  y^minti  it  Svf^n  moricbittur,   fed  lan»  ,  *' |ure  fore  defc^euc  xii  jurati,  Oc  fic  vide<- 

**  guebat  %  dt£lo  die  Sabbati  prox'  ante  fcf-  ^*  tur  cur*,  qood  indi^mencum  prxdldum 

*'  turn  Sandi  Petri  ad  vinculo  ufque  ad  diem  *'  minua  fumcicni  eft  ad  prsfat'  yokmnnem 

*<  }ovit  tunc  prox'  feqoent ;"  the  which  in-  ^  Cobat   uUerius  inde   ponere  refponfur*. 

^tdment  was  afterwards  in  Mich*  term  ■*  Ideo  idem  y^bannet  Cobat  ad  praefent  eat 

**  inde  fine  die,    £«ivo  (cmper  juse  regit* 

*«  &c**» 

L3  If 


0990  4tt  of  the  lame  rei^n  removed  into  the 
]Up|'f  bcuch^  **  ^  cootinuato  inde  proccffu 
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If  a  man  had  been.ftricken  in  the  county  of  A.  and  had  died  in  the 
county  of  B,  the  offender  had  no  been  indi^blc  of  murder,  &fr.  in 
the  county  of  A,  becaufe  the  death  was  in  the  county  of  5.  nei^cr 
had  he  been  indifbible  in  the  county  of  B.  becaufe  the  ftrokc  was 
given  in  the  county  of  ^.  but  by  the  ftatute  of  2  W  3  E.  6.  caf^  24. 
he  may  be  indiftcd  in  the  county  where  the  party  died,  tho  the  ftroke 
were  in  another  county ;  and  alfo  the  offender  fball  be  tried  there,  but 
an  appeal  may  be  brought  in  either  county.  7  Co.  Rep.  2.  a.  Bulwcr^s 
cafe. 

So  if  ^.  had  committed  a  felony  in  the  county  of  D.  and  B.  had 
been  acceffary  before  or  after  in  the  county  of  C\  B,  could  not  have 
been  indiAed  as  acceflary  in  either  county  at  common  law,  but  by 
that  ftatute  he  is  indi^able,  and  diall  be  tried  in  the  county  where  he 
fo  became  acceffary.  Stamf.  P.  C.  Lib.  I.  cap.  46. 

So  if  a  ftroke  were  given  fuper  ahum  mare^  and  the  party  dsune  into 
the  body  of  the  county,  and  there  died,  this  is  cafm  omiffta^  and  the 
party  is  neither  indiflable  by  the  jury  of  the  county  where  he  died,  nor 
before  the  admiral,  by  the  ftatute  of  28  H.  8.  cap.  15.  Co.  P.  C.  cap^ 
7.  p.  48. 

If  A.  robs  jB.  in  the  county  of  C.  and  carries  the  goods  into  the 
county  of  D.  Jl.  cannot  be.  indifted  of  robbery  in  the  county  of  D. 
becaufe  the  robbery  was  in  another  county  ;  but  he  may  be  indi<%ed 
of  larceny  or  theft  in  the  county  of  i>.  becaufe  it  is  theft  wherever  he 
carries  the  goods;  the  like  law  in  an  appeal,  4  i/.  7.  5  i,  7.  Co.  Rep. 
2.  a.  Bulwer^s  cafe. 

But  by  the  force  of  fome  a6ls  of  parliament,  treafons  and  felbnies 
committed  in  one  county  may  he  indifled  and  tried  in  another  county^ 

By  the  ftatute  of  3:J  H.  8.  cap.  23*  upon  examination,  as  in  that 
P   ^   ^  ftatute  is   provided,  treafons,    mifprifions  of  treafons,    and 
^     ^•'  murders  committed  in  any  place  within  the  king's  dominions, 
or  without,  may  be  enquired  of,  heard  and  determined,  in  any  county 
where  the  king  by  his  commiffion  fliall  appoint. 

This  ftatute,  at  leaft  as  to  the  trial  of  treafons  and  mifprifions,  is  re- 
pealed by  the  ftatute  oil  l^  2  P.i^  M.  cap.  10.  Siamf.  P.  C.  Lib. 
II.  cap.  26.  fol.  89,  90.  Co.  P.  C.  cap.  2.p,  27. 

But  it  feems  that  ftatute  ftanrfs  in  force  as  to  indictments  and  trials 
of  murder,  the  circuinflances  required  by  that  ftatuie  being  obferved. 

By  the  ftatute  35  H.  8.  cop.  2.  becaufe  fome  doubt  was  conceived, 
whether  foreign  treafpns  qommitted  out  of  this  realm  might  be  enquire^ 

of, 
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ihfi  heard  and  determined  within  the  realm,  it  is  enafted,  that  iuch 
ofienmlhall  be  enquired  of,  heard  and  determined  in  the  king's 
bench,  or  in  fuch  counties  where  the  king  (hall  iiTue  his  commif&on 
by  the  good  men  of  the  &me  county. 

This  ftatute  ftands  in  force,  not  repealed  by  I  ii  2  P.  Isf  M.  cap. 
10*  Co.  P.  C.  cap.  2.  p.  24. 

By  the  ftatute  27  Eiiz.  cap.  2.  treafons  by  priefts  or  jefuits  coming 
into  England^  and  felony  for  receiving  them ;  and  by  the  ftatute  L 
yac,  cap,  11.  felony  for  taking  a  fecond  huft>and  or  wife,  the  firft 
living,  are  inquirable  and  determinable  where  the  offender  is  appre- 
hended; the  like  for  felony  in  exportation  of  wools,  by  the  ftatute  of 
14  Car*  2.  cap.  18.  But  yet  it  was  held  at  common  law,  that  treafon 
in  adhering  to  the  king's  enemies  beyond  the  fea,  was  inquirable  and 
triable  where  the  offender  had  lands,  vide  Coke  fupcr  Littleton^  Seii, 
440.  ^..  26i«  ^.  5  R.  2.  Trial  54.  but  this  is  now  fettled  by  the  ftatute 
of  35  H.  8.  cap.2  vide  Co.  P.  C*  cap.  1.  ^.  11. 

l(  J.  by  reafon  oJf,  tenure  of  lands  in  the  county 'Of^.  be  bound  to 
repair  a  bridge  in  the  county  of  C  if  the  bridge  be  in  decay,  he  may 
be  indii^ed  in  the  county  of  C.  that  he  is  bound  ratione  tenura  of  lands 
in  the  county  of  £»  to  repair  die  bridge.  5  H,  7.  3.  3  E.  3.  Jffife  446. 

4  Blackf.  Com.  ch.  23.  p.  303.  Bum.  tit.  Jurors.  Index  to  %  Hawk  P.  C«  tit.  Jurors, 
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CHAP.    XXIIL  [165] 

Concerning  the  forms  of  indiAments  in  cafes  capita^  andfirjl  touching 
the  form  of  the  caption  returned  upon  a  certiorari* 

IT  will  be  fi  buiineis  of  too  much  length,  and  befides  my  intention 
to  treat  of  all  indidments  in  cafes  of  criminal,  but  I  fhall  conEo^ 
myfelf  only  to  thofe  that  are  capital. 

Toughing  the  forms  of  jndidments^  there  are  two  tilings  confider- 
able:  1.  The  caption  of  the  indidiment:  2.  The  indi£lment  itfelf. 

The  caption  of  the  iodi^^ment  is  no  part. o£  the  indidment  itfelff 
but  it  is  die  ftyie  or  preamble,  or  return  that  is  made  from  an  inferior 
court  to  a  fiiperior,  from  -whence  a  certiorari  jiTues  to  remove ;  or 
when  the  whok  record  is  made  up  in  form«  for  whereas  the  record  of 

L*  thp 
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the  indidmenty  as  it  iUn4s  upon  the  file  in  fhc  court,  \fheroa  k  ii 
taken,  is  only  thus:  J urator^s  pr9  domino  r^g€fupirfacrumna$mijmmi 
pngfentant,  when  this  coq^^es  to  be  retiKHed  upoi).a  aru$r4iri\%\s  inofo 
full  and  explicite,  viz*  in  this  form: 

NorlF.  Ad generaUm  fejftonem  pads  tent*  apud  S.  tn  eomW  fraSHo 
5  die  O^lobris  anno  regni^  t^cl  25  coram  A.  B.  C.  D.  f^ 
fociis  fuis  jujiiciartis  domini  regis  ad  pacem  difii  dotnini  regis 
in  comit^  pned}^  confervand* y  necnon  ad  divers*  feloni as  tranj" 
grefs*  &  alia  malcfa^a  in  eodem  comitat*  audlend^  isf  temu^ 
nand'  ajfignatis^  per facr anient'  E.  P.  G,  H,  i^c.prohorian  U 
hgalium  hominum  eomit*  pradidi^  jurat*  fff  anerat*  ad 
inquirend*  pro  di5lo  domino  rege  bt  fro  corpora  cotftit*  pradiil^ 
^xijfit  prafcntatum, 

r  /;<!      ^  ^^^'  '^^  name  of  the  county  moft  be'in&e  margin  of 
^       -'  the  record)  or  repeated  in  the  body  of  the  c^tioii. 

2.  The  court  where  the  prefei)tment  is  made,  mu<l  be  exprefiedt 
viz,  ad  gen^ralem  JeJ^onem  paeis^  Uc.  of  etj  ^tneralem  goala  regis  A- ' 
Uberationemy  i^c, 

*  3.  It  tnufli  appear  where  the  fcifion  waf  held,  and  Aat  tlie  phce 
where  it  was  held  is  within  the  extent  of  the  commiffion,  and  there- 
fore if  Dorfet  be  in  the  margin,  and  the  caption  be  ad  gemralem  fef- 

Jionem  pacts  tent^  apud  S'  and  fays  not  in  comitat^  pt^difio^  it  is  noqght, 
H.  42  Eliz.  B.  R.  Ludlow^s  cafe,  Croie,  n.  10.  p.  738.  P.  40.  Eliz. 
JB.  R,  Crohcy  n.  4.  p.  606.  Childh  cafe;  fo  if  weft-riding  iff  f90ii/ 
Eborwn  be  in  the  margin,  and  caption  be  ifud%.  in  c^u^  fr^iBo^  it 
fliall  be  qualhcd,  bccaufe  it  doth  not  fay  apud  S.  in  weft-riding  fir  eomi" 
tatH  pradi^t  T.  5  Jac.  B,  R.  a^d  P.  Si.  Jac.  B.  R.  7X»j|;'»cafe? 
Croke^  n,  6.^.  276.  -       - 

4.  The  juftices  names,  H,  42  Eliz.  B.  R.  LudUw^s  cafe. 

But  i^  is  not  neceffary  to  name  all  the  jufticos  by  name,  bot  the  ttA 

'may  be  fupplied  by  the  words  (ti  fociisfmSi  bfcj  But  fo  many* are 

fit  to  be  named  as  are  enabled  by  their  commiffion  to  hold  a  feffion, 

and  the  return  of  the  caption  is  fuppqfed  to  agiee  widi  tht  t|cle  of  iheir 

feiHons. 

5.  The  title  0r their  authority,  BBjufiie^  ad  ge^kuk  domm  ngis  cm* 
pradiil*  deliierand'. 

And  note^  that  if  thflre  be  a  lefifM  by  three  commiflipnt,  as  dl 
gaol-deiivery,  ^jvr  and  urminsr^  and  the  peace,  if  it  be  retoiMd  ai  a 

feflioD 
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feffion  hoUoi  before  them»  and  tlie  record  be  made  iip»  as  upon  alL 
three  ccMHauffions  if  d>ey  have  jiirifdiiQion  to  take  the  indiAment 
\PSt  bf  OiHP  of  thofe,  it  is  good»  tho  hoc  enabled  to  take  it  by  the 
other.    9  H.  1.  9.  a.  1 

Ten^  c^amjuftieiofits  ad  faum^  Wttbout  fiiying  nuHQH  ad  HvtrC 
feUnia*<t  Vc.  audUnd*  f^  Urminand*  a£ignati$f  is  iu)t  good  to  remove 
0n  indii&aitnt  bacaiife  tho  that  claofie  be  i^ally  added  to  all  com* 
miffions  of  die  peace,  yet  there  are  not  thereby  jofticcs  of  oyer  and 
terminer^  and  that  clatife  ought  to  be  added  to  their  return,  becaufe 
without  that  clauie  they  cannot  proceed  I^  indidbnent.  22  JS.  4« 
\2.b.    2R*S.B.a.i. 

And  altho  in  nU  commiffions  of  oyer  and  tirtninert  gaol*-  r  ^  ^ 
delivery,  and  of  the  peace,  there  be  fome  that  are  of  the  ^  '^ 
fiorumt  Widiout  wbich  there  can  be  no  feflion  beldr  yet  in  the  cap* 
tjon  there  need  not  be  any  mention^  whetber  any  of  diem,  or 
which  of^  them  are  of  the  quorum^  but  generally  as  before,  for  it  is 
fufficient,  if  de  /affo  the  feffion  be  held  before  him  or  them  that  are 
of  the  quorum^  d&o  not  fo  mentipnd  in  the  remm,  and  fo  is  the  ufual 
courfe. 

Bat  it  (eems,  diat  if  an  aft  of  parliament  doth  exprefly  limit,  that 
fiich  Or  foch  ^n  oflenfe  fl^l  be  heard  and  determined  before  two  or 
pMte  jufiicei  of  the  peace,  tie.  whereof  one  to  be  of  the  quorum^  the 
icaption  of  fuch  an  indifhnent  of  fuch  an  ofienfe  ought  to  mention, 
mhcreofjf.  fic»  is  of  the  quorum^  as  is  ufed  in  the  return  of  orders  made 
by  two  juftices  touching  baftard  children  upon  the  ftatute  of  18  £/iz. 
cap.  3.  becaufe  the  aft  of  parliament  precifely  limits  one  to  be  of  the 
quaififh  ^nid  therefore  moft  be  purfued.  ^ 

6.  It  muft  return,  that  the  indidhnent  was  made  per  facranuntuuu 

7e  It  muft  name  the  jurors  that  prefented  the  ofienfe,  and  there- 
Ibre  a  return  of  an  indi&ment  or  prefentment  per  faeramenttpn  A.  B. 
Ca'D.\si  atorum  is  not  good^  fer  it  may  be  the  prefentment  was 
by  a  left  number  than  twelve,  in  which  cafe  it  is  not  good.  H,  41 
£/ix.  B,  R»  Cr9kij  n.  16.  Clyncard*s  cafe,  p.  654.  and  it  lecms  to 
mer  that  all  the  names  of  die  jurors  ought  to  be  returned ;  for  the 
party  indided  may  have  an  exception  to  fome  or  one  of  them,  as 
that  he  is  ovidawed,  in  which  cafe  die  indi&ment  may  be  quaihed 
by  plea,  du>  there  be  twelve  belides  without  exception ;  for  poffibly 
tkat  onc^  who  is  not  /egalis  hcmof  may  influence  all  the  reft,  and  (b 
vitiate  die  whole  mdiffaneat. 

/  /        8.  They 
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8.  Tlicy  muft  be  returned  to  be  probi  li  Ugales  homines^  and  de^ 
comitate  pradiffOf  and  this  holds  as  well  in  the  cafe  of  the  coroner's 
inqueft,  as  of  other  indictments  or  prefentments.    P.  20  yac.  B,  R. 
Croke  2.    Oily*s  cafe,  p.  635.  « 

9.  It  feems  fequifite  alfp  to  add  this  chnfey  ofterati  dfjurati  ad  in- 
quirendum pro  domino  rcg€  ti  pro  corpore  comit*  pntdiif ;  and  if  it  be  . 

r   /;qV^  prefentmcnt  by  the  grand  jury  of  a  liberty,  ad  inqnirend* 
*•        •'  pro  domino  rege  &  pro  libertate  de  S.  vel  rapa  de  S. 

10.  If  it  concludes  qui  dicunt^  and  fays  not  fuper  facrament^ ^  iic, 
or  prafcntatum  ex'iftitj  and  fays  not  per  facramentum^  i^e.  prafenta^ 
turn  exijiity  it  (hall  be  quafhed,  for  their  prefentment  muft  be  upon 
oath,  and  fo  returned ;  fo  ruled  T.  23  Car.  1.  B.  R. 

And  thus  far  for  the  caption  of  the  tndi£tment,  where,  note  l. 
That  if  the  caption  be  faulty  in  the  form,  yet  the  fame  term  it  may 
^be  amended  by  the  clerk  of  the  affifes,  or  the  peace,  but  not  in  an- 
other term. 

2.  But  in  another  term,  the  clerk  that  returns  it  (hall  be  fined  for 
bis  informal  return. 


CHAP.     XXIV. 

Concerning  the  body  of  the  indiftment  in  cafes  irapital^  and  the  feveral 
parts  thereof y  and  the  forms  requijite  therein, 

THIS  is  a  largo  and  uncertain  title,  and  hard  to  be  reduced  to. 
any  certain  orders ;  1.  Becaufe  the  parts  of  an  indi<^ment  are 
many.  2.  Tlie  ftridlncfs  required  in  indidlments  is  great,  becaufe 
life  is  in  queftion.  3.  Therefore  very  nice  and  ilender  exceptions 
have  been  of  latter  ages  allowd,  ajid  they  have  been  with  too  much 
facility  qua(hed  and  reverfed.  4.  The  circumftances  of  fa£ls  and 
crimes  are  vAy  various. 

•  Yet  I  fhatl  endeavour  to  reduce  this  title  to  as  much  certainty,  and 
as  good  a  method  as  I  can,  contining  myfelf  to  capital  caufes,  tho 
(here  be  many  things  that  will  arife  equally  applicable  to  caufes  of 
an  iaferior  nature. 

-  ^  -      An  indictment  is  nothing  elfe  but  a  plain^  brief,  and  cer* 
^     "■'  tain  narrative  of  an  oiFenfe  committed  by  any  "pcrfoh/and. 

of 
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of  thofe  neceflary  circumlhinces,  th^t  concur  to  afcertain  the  fad  and 
its  nature ;  and  therefore  I  (hall  coniider  1 .  Some  generals^  that  con- 
cern indt&ments  in  general.  2.  I  (hall  confidet*  the  feveral  parts  of 
indidmcnts  in  their  order. 

Among  thefe  generals  thefe  will  come  to  be  confiderd,  that  follow. 

L  Regularly,  every  indictment  ought  to  be  in  LatiTi^  as  all  plead*  * 
ings  in  the  courts  of  law  ought  to  be,  and  it  is  of  excellent  ufe,  be- 
caufe  it  being  ^  fixed,  regular  language,  it  is  not  capable  of  fo  many 
chanfi;es  and  alterations,  as  happen  in  vulgar  languages,  faj 

If  there  be  a  proper  Latin  word  for  any  ofFenfe  or  thing  containd 
in  an  indiCbnent,  it  may  not  \fc  fupplied  with  general  words,  and 
an  Angllci. 

Tlierefore  an  indi£bnent,  ^od  exenuit  quajdam  dlah^Uch  arUs^ 
AngUce  witchcraft,  was  qtialhed,  becaufe  there  is  ar  proper  Latin  word 
for  it ;  vkt.  Incantatio.  M.  2  Car.  B.    Dr.  Lamb]^  cafe,  (b) 

Regularly,  fedfc  Latin  doth  not  vitiate  an  indidbneni,  if  yet  the 
indiamcnt  be  reafonably  intolligibh,  5  Cc,  Rff.  Ifil.  a.  jL#«f's  cafe, 
il/.  30  «  31  Eli%.  Croke,  «.  3.  B.  R.  Brkhtt^s  cafe,  fcj,  as  fr^-- 
fato  regifUPj  where  it  fliciild  be  pnefat^^ 

But  if  the  words  be  words  of  art,  and  by  omiffion  or  mifphdng 
of  letters  become  infignificant,  they  vitiate  the  indi£tment,  as  burga^ 
Titer  for  burglariter,  feloniter  for  ftlomch  mwrdredavit  for  murJravit ; 
but  burgulariter  hath  been  held  good,  4  Cq.  Rep.  39.  b.  Bmok^s  cafe, 
ibid.4i.b.  Haydon's  czle,  5  C$.  Rip.  121.  a.  ZtfWf'scafe.  if .  « 
Eliz.  B.  R.  Croke,  n.  15.    Ryle'n  cafe,  fdj 

So  if  it  make  die  indiament  infcnfiblc  or  uncertain,  as  if  r^j^-t 
J.  and  fl.  be  iodifted  for  dealing,  fihnice  crplt  tf  afportavh,  ^^ 
where  it  fliouid  be  eeperunt,  it  (hall  be  quafhed,  P.  4f2  Elix,  B  R. 
lane'%  cafe  (e) ;  fo  in  an  indiament  of  mutder,  the  ftroke  laid  in 
fimfiro  bracio,  whcfe  it  ought  to  he  bra^hio^  for  it  appears  not  where 
the  wound  was,  the  words  being  ifi(enfible.  7".  31  EUz.  B.  R^ 
WebfltrH  cafe,  (f) 

(a)  Thif  \  ^ow  ikkerd  bv  4  <?<».  t.  livcf  and  Ubertk*  were  to  be  a0eae< 

tat.iS.    6  (7^0.  2.  <tf>.  <>.  which  requires  thereby,     ^      ,      .       ^    «f  « 
Jtl  tndiamenu,  f^c.  to  be  in  the  EngH/b         (h}  m  « J-/-"f  «  5«.  ^'  7«'t  «43. 
ton^iir ;  for  noiwithftandiiw  the  excellency         (cJ  Cn,  £//».  io». 
of  ?hc  ufe  here  maiiioud  by  our  attihor,         fdj  Cn.  Ehm.  91a. 
it  was  thouffbt  to  be  of  much  greater  i^fe         (ij  Cr9.£ltM.  754;  ^  ^   .       ,.  .  -    * 
ill  i^portf^eTthat  they  ftioull  Win.         //;  By  the  aw  ol  C?^.'*  eafel    C/f; 

language  capable  of  being  known  and  ua^  ^/W.  tSI* 
4frUoo4  by  thf  parcel  co.nceinc4»  whofi^ 

'  Abi 
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Abbreviations,  that  are  vfual,  are  aUowabte  in  iodidments,  as  wed 
as  in  other  pleadings,  and  (hall  be  conftrued  to  the  beft  advant^  fior 
die  maintaining  of  the  indiclment,  as  if  an  indidment  be  maintatn- 
able  upon  one  ftatute  or  more,  a  concluiion  conira  /ormam  fiatut.  in 
iuju/modi  cafu  edit.  U  provlf.  (hall  be  conftrued  fingularly  ^  plo- 
rally,  as  makes  beft  for  the  maintenance  of  the  indi^hnent.  (gj( 

Figures  to  expreiis  numbers  are  not  allowable  in  indiAmen^,  tbo 
fometimes  literal  numbers  be^owable  in  retnms,  but  in  indi^menta 
the  numbers,  whether  cardinal  or  drdinal,  muft  be  exprc&ed  in  Latirtm 

IL  An  indi&ment  grounded  upon  an  oflfenfe  made  by  a£t  of  par- 
liament muft  by  exprefs  words  bring  the  oftenfe  within  the  fubftantial 
defcription  made  in  the  a£t  of  parliament,  and  thofe  circumftancea 
mentiond  in  the  ftatute  to  make  up  the  offenfe  ftiall  not  be  fupplied 
by  the  general  condufion  contra  fortnam  flatuti. 

And  fo  it  is,  if  an  aft  of  parliament  ouft  clergy  inxertain  cafes,  as 
murder  ex  malitia  pntcogiiata^  robbery  in  or  near  the  highway,  ftab- 
bing  one  not  having  ftnick  firft,  nor  having  a  weapon  drawn,  tho 
the  offenfes  themfelves  were  at  common  law,  yet  becaufe  at  common 
hw  within  clergy,  they  (ball  not  be  oufted  of  clergy,  tho  convifted, 
unkis  thefe  ci'rciimftanocs,  as  ex  malitia  pracogitata^  or  frope  aham 
vianij  Uf<.  be  expitffiid  in  the  indiftment. 

But  where  aa  oflSmfe  is  made  felony,  or  otherwife  ptmi(haUe  by 
zSl  of  parliament,  tho  the  indidlment  muft  take  in  the  circumftances, 
%hich  in  die  body  of  the  aft  make  up  the  offimfe,  yet  if  by  a  provifo 
P  -  in  the  fame  ftatute,  or  by  any  fubfequent  ftatute  fome  cafes 
*-  '  -'  or  circumftances  are  exempted  out  of  the  aft,  the  iixlift> 
ment  need  not  mention  and  qualify  the  offenie,  fo  as  to  exempt  it 
out  of  the  provifo,  but  the  party  (hall  have  advantage  of  the  provifo 
by  pleading  not  guilty^  and  in  the  iame  manner  fliall  have  advantage 
of  the  fubfequent  ftatute  to  excufe  him  by  virtue  of  the  ftatute  of 
^\  Jac.  cap.  4. 

If  a  ftatute  prohibit  any  aft  to  be  done,  and  by  a  fubflantiv^  claule 
gives  a  recovery  by  aftion  of  debt,  bill,  plaint,  or  information,  bu( 
mentions  not  indiftmisnt,  the  party  may  be  iodifted  upim  the  pro- 
hibitory claufe,  and  thereupon  6ned,  but  not  to  recover  the  penalty t 
as  upon  the  ftatute  of '3  Jac,  cap.  5.  prohibiting  recufants  to  bapdze 
their  children  by  a  popifh  prieft.    H.  7  Car.  B.  R.  per  Cur\  but 

,    ftj  This  it  alfo  alterd  by  4  Gt9.  u  cm^*  t^«   €  Cft^  i.  r^.  C  %«i|tch  pfohi^ilt  ill 
^.fmcvuiions  ia  indiftmcots,  &'r«  '  / 

dien 
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ifaea  it  feems  the  fine  ought  not  to  exceed  the  pcoakj,  p,  22  Gar. 
B.  R.  College  ^f  Fhyficlani^  vide  tantfn  M.  20  Jac.  B.  R.  Crdu^ 
m,  ♦.   CaJiUh  cafe  centra,  (h) 

But  if  the  ad  be  not  prohibitory,  but  only  that  if  any  perfoo  ihaU 
<]o  fuch  a  thjng»  he  (hall  forfeit  5  A  to  be  recoverd  by  adion  of  defat^ 
bin,  plaint,  or  information,  he  cannot  be  indidled  for  it,  but  the  pro» 
ceedtng  muft  be  by  a&ion,  bill,  plaint,  or  infoiination.  P»  6  Car. 
B.R.   jDfl/scafc, 

If  a  man  be  indiAcd  for  an  ofiehfe,  which  was  at  common  Iaw» 
and  concludes  ron/ca  farmam  Jlatutiy  but  ia  tnidi  it  is  not  brought  by 
the  indidroent  within  the  ftatute,  it  fliali  be  qoalhed,  and  the  paity 
ihail  not  be  put  to  anf wer  it  as  an  oSenfe  at  common  kw. 

As  if  a  man  be  indi&ed  for  drawing  his  dagj^  in  the  dnndi  i^on 
y.  S,  tontra  fermam  Jiafaiif  viz*  5  £.  6.  caf,  4«  but  omits  thefe 
woods  witi  an  intetu  teftrike^  the  indidment  fliall  be  quaflied,  and  the 
paity  not  put  to  anfwer  the  aflault  at  common  ]aw.  P.  33  £/rz.  B.R. 
Crokey  n.  23.  PenhalW^  cafe,  (i) 

So  if  a  man  be  indidied  ibr  a  riotous  and  fbrceafale  entry  €Qntra  , 
fonhamjlatutiy  viz.  8  H.  6.  cap.  9.  and  the  ftatute  is  milrecited^  be 
iliall  not  be  put  to  aafwer  the  offenle  at  common  law,  but  -       ^ 
die  indiament  {hall  be  qvafhed.    M.  35  ii  36  Elix.  B.R.^^^^^ 
Crokcy  n.  10.  Hall  ^nd  GavenfiJ^  Mi  41  Etiz.  B.R.  Croke^  n.  10. 
Edtn^i  cafe  flj  yet  vuU  M*  10.  Car.  Holine\  cafe,  (m)    A  man  in- 
difted  for  felonious  burning  of  a  houfe,  upon  not  gmilty  pleaded  a 
^cial  verdidl  was  found,,  it  was  adjudged  no  felony,  as  the  cafe  was 
foimdt  yet  vpoa  the  fame  indidiment  he  was  ax^odged  to  the  pillory, 
and  fined  500/.  and  bound  to  bis  good  bdiairiour,  but  qiuereof  that 
cafe,  for  it  leems  uureafonable,  becauie  being  tried  for  felony,  he 
hath  not  thofe  advantagos  for  his  defenfe,  as  if  he  were  indidled  only 
for  trefpafs;  {nj  M.  10  Car.  B.R.  Croke,  «.  3.  vid.  2  H.  T<  10.  b. 

If  e  flatute  be  particular,  it  mufl  be  recited  in  the  indi£hnent,  and 
proved  by  an  examined  copy  upon  the  triaL 

But  if  a  tnaa  be  indi<£ted  quod  fwratus  {/?,  and  fays  not  felonic^y  this 
indiAmeut  imports  but  a  trefpafs,  and  the  offender  may  be  put  to  an* 
fwer  it  as  a  trefpsis.    2  H.  1. 10.  t.   18  E.  4.  10.^^ 

fhj  Cf9»  BUm.  644.  (m)  Cr»,  Car.  376. 

(i)  Cro.  f /fK.  151 «  (fij  For  inftaoce,  he  qould  sot  liave  the 

fkj  Cr:  EHm,  307. '  ai&iUncc  of  oounfel.' 

(ijt  Cr9*  ^tim,  6^7* 

Ani 
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'  And  fo  it  feemsy  if  a  man  be  indided  at  a  lect,  quid  fthnice  rafuii 
inch  a  woman,  and  this  indifbnent  is  removed  into  the  king's  bench;: 
becaufe  the  leet  hath  no  jurifdidlion  to  take  an  indidiment  of  rape  as 
a  felony,  he  (hall  not  be  put  to  anfwer  it  as  a  felony^  but  fliall  be 
£ned  as  for  a  trefpafs,  becaufe  as  a  trefpafs  the  leet  may  enquire  of 
it.    6  H.  7.  5.  a. 

.  If  it  be  a  general  ftatute^  it  need  not  be  recited,  but  it  is  fuflScieiic 
to  conclude  contra  fotmdm  Jlatuti  in  hujufmo'di  cafu  edit*  H  provis^f 
for  the  court  ought  to  take  notice  of  it,  and  all  penal  ftatutes,  that 
induce  a  forfeiture  to  the  king,  or  make  a  felony  or  treafon  are  gene- 
ral ftatutes,  becaufe  it  .concerns  the  king ;  but  if  a  general  iftatute  be 
recited  in  an  indifiment,  and  be  mifrecited  in  a  point  matei^ial,  and 
conclude  contra  /orr^am  Jiatuti  pnediBi^  it  is  fatal,  and  the  indid- 
ttient  (hall  be  quafhed,  but  it  feems,  that  if  it  conclude  generally 

^'        ^  contra  formam  Jiatuti  in  hujufmodi  cafu  edit*  fi  provis*^  it  is 

'  good,  for  tlie  court  takes  notice  of  the  true  ftatute,  and 

will  rejeft  the  mifrecital  as  furplufage.    M.  7  Car.  S.  R.  Croh^  n. 

14.  Barnes  cafe  foj  in  maintenance,  and  Af.  8  Car.  B.  R.  per  yanes 

Juperftat.  de  cottages  (pK 

.  1.  If  an  a£l  of  parliament  making  a  felony  or  other  oflfenfe  be  but 
temporary,  and  made  perpetual' by  anodier  ftatute,  the  indidment 
concluding  contra  formam  Jiatuti  is  good. 

2.  If  the  former  ftatute  be  difcontinued,  and  revived  by  another 
ftatute,  the  beft  way  is  to  conclude  contra  formam  Jiatutorum^  M.  31 
{ff  32  Eli%.  B.  R,  Mi/l*s  cafe,  tho  there  is  good  opinion,  that  it  is 
gdod  enough  to  conclude  contra  formam  of  the  ftatute,  as  in^cafe  of 
die  ftatute  of  5  E.  6.  of  ingrof&ng,  37  H.  8.  for  ufury,  and  5  Eliz. 
for  perjury,  which' were  difcontinued  and  revived,  yet  the  indidhnents 
good  concluding  fo«m?  ybrwitfw  of  the  firft  ftatute*  71  9  Jac.  Rot. 
124.  C.B.  fVeflwood^sczk. 

3.  If  ooe  ftatute  be  relative  to  another,  as  where  the  former  makes 
the  ofFcnfe,  the  latter  adds  the  penalty,  as  the  ftatutes  of  1  and  23  Eliz. 
the  indidnnent  ought  to  conclude  contra  formam  Jiatutorum,  P,  i2Ei:z. 
B.  R,  Crokcy  n,  6.  Dingly  and  Moore  (q). 

III.  Touching  the  joining  of  perfons  and  oiFeofes  in  one  iadi^- 
ment. 

» 

(o)  Cw,  Car,  231.  (p)  31  f/ia.  cap,  7,  (jj  Cro.  El.  750. 

larciny: 
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If  there  be  one  offender  and  fcveral  capital  offenfes  committed  by 
him,  (hey  may  be  all  contained  in  one  indidment,  as  burglary,  and 
larciny ;  Larcinies  committed  of  ieVeral  things,  tbo  at  feveral  times, 
and  from  feveral  perfons,  may  be  joined  in  one  indi<ftment. 

If  there  be  feveral  offenders,  that  commit  the  fame  offenfe,  tbo  in 
law  they  are  feveral  oflenfes  in  relation  to  the  feveral  offenders,  21 
E.  4.  yet  they  may  be  joined  in  one  indidtment,  as  if  (everal  commit 
a  robbery,  or  bnrghry,  or  murder. 

And  fo  it  is,  if  the  offenfes  are  of  feveral  degrees,  but  dependent 
one  upon  another,  as  the  principal  in  the  firft  degree,  and  the  princi- 
pal in  the  fecond  degree,  viz.  prefcnt^  aiding^  and  abetting  the  prin- 
cipal, and  acceflary  before  or  after. 

-        ^      IV,  Touching  the  joining  of  feveral  offenfes  of  the  fame 

*•   '^*  nature,  but  diftinftly  committed  by  feveral  offenders,  fome 

-have  been  ruled  infufficient,  as  an  indi(^ment  of  feveral  perfons,  quM 

noH  ejceurantnt  foffata  feparalia  ante  feparaliafua  pomaria^  quaflied  in 

23  Car.  1 .  J?.  /? .  fo  of  feveral  officers,  quod  colore  feparallum  tfficior 

fuorumfeparalithr  extorfivl  ceperunt,  iifc.    M.  33  W  34  £//z.  B,  R. 

Lake's  cafe  in  Hughe^s  Rep.  and  fo  if  two  are  indited  for  ufing  a. 

trade  not  being  bound  apprentice,  it  is  not  good.  P.  16  Car,  I.  B.R* 

Brooke's  cafe  (r), 

'  But  yet  in  21  T.  21  Jac.  B.  R.  A,  B.  C.  and  D,  were  indited 
for  crefting  four  feveral  iiins  ad  commune  nocumcntumy  it  was  ruled,  . 
that  for  feveral  offenfes  of  the  fame  nature  feveral  perfons  may  be 
indited  in  the  fame  indiftment,  but  then  it  muft  be  laid  feparalhcr 
erexeruntj  aiid  for  want  of  that  word  f/eparalit^rj  tht  indi6lrocnt 
was  quaflied. 

And  it  is  common  experience  at  this  day,  that  twenty  perfons  may 
he  iivlifted  for  keeping  diforderly  houfcs,  or  baudy-houfcs,  and  they 
are  daily  convift  upon  fgch  indiflments,  for  the  word  feparalit^r 
makes  diem  feveral  indiftments. 

Cr)  t  «.  A.  78.  /•/.  6. 
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CHAP.    XXV. 

J 

Cantermng  the  (otvca  of  tfidiAments  In  particular^  and  ih  le?enit 

parts  thtrtof. 

THE  mod  confiderable  parts  of  an  indlflment  ia  capital  offenfe^ 
are,  1.  The  name  and  addition  of  the  party  ofiending.  3. 
The  day  and  time  of  the  offenfe  committed.  3.  The  place, where  it 
was  committed.  4.  Upon  or  againft  whom  committed.  5..  The 
manner  of  the  commiilion  of  it.  6.  The  fa£l  itidf  and  the  nature 
of  it     1.  Theconckifion. 

This  is  the  grammatical  order,  wherein  things  are  fet  down 

L  '  ^J  in  the  indidment,  and, upon  thefe  parts  moft  of  the  con* 

fideiations  and  obfervations  touching  indi&ments  do  arife»  and  thofe 

that  are  not  reducible  to  diefe  heads,  are  partly  obferved  bdbrei  and 

fliall  be  more  fully  profecuted  in  the  end  of  diis  chapter.    . 

1.  As  to  the  name  and  addition  of  the  party  indidbd,  thi^cgukrly 
Mght  to  be  inferted,  and  inferted  truly  in  every  indtdfanent.  V 

But  if  the  party  be  indidled  by  a  wrong  chriflian  name,  Cmame, 
or  addition,  and  he  plead  to  that  indiftment  n^t  gmlty^  or  anfwers  td 
that  indi&ment  upon  his  arraignment  by  that  name,  he  (hall  not  be 
deceived  after  to  plead  mifnonicr^  or  falfity  of  his  addition,  for  he  is 
xoncluded  and  eftopped  by  his  plea  by  that  name,  aiid  of  that  ef- 
toppel  the  gaoler  and  (henflF,  that  doth  execution,  fhall  have  ad- 
vantage. 

M.  16  Jac.  and  P.  17  Jac.  B.  R.  Debt  was  brought  againft 
Sir  Francis  Forte/cue  knight  and  baronet,  and  he  appeard,  and  judg- 
ment given  againft  him,  ruled  1.  That  he  ihall  never  affigq  for 
error,  that  he  was  no  baronet,  tho  baronet  be  parcel  of  the  name. 
2.  If  execution  be  fued  againft  him  by  the  name  of  Sir  Francis  For^ 
ufcue  knight  and  baronet,  and  he  brings  falfe  imprifonment  againft 
die  (lieriff,  the  iheriff  (hall  have  advantage  of  this  eftoppel,  ad- 
judged (a). 

Therefore  he,  •  that  will  take  advantage  of  the  mifnomer  of  hi* 
chriftian  name,  addition,  or  (imame,  muft  do  it. upon  his  arraign- 
ment, and  the  entry  muft  be  fpecial,  viz.  fuper  qu9  vcnit  Robertusw 

(*)  a  «•/.  Rip.  50, 88, 

Williams, 


< 
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^VilUamSi  qui  inofifatus  eji  per  n&men  Johannis  Williams,  U  Jiclt 
quid  ubi  in  indiifamento  fupponitur^  quid  quidam  Johannes  WilHams 
i;i  bt  armiSf  tsfc.  ipjtus  namen  eft  Robertus  \^  non  Johannes ;  for,  if 
he  (hould  fay  vitiit  pradiSius  Johanjies  Wiiliams,  he  concludes  him- 
felf,  'and  cannot  plead,  that  is  name  is  Roberty  and  fo  I  have  known 
it  ruled  againft  tlijc  book  of  i  E,  4.  2.  b. 

The  niifnaming  of  the  £mame  of  the  offender  in  an  appeal  is  a 
g;ood  plea  in  abatementi  but  tho  the  lirname  be  midaken  in        ^^ 
an  indictment,  yet  it  ihall  not  abate.  1  H.  5.  5.  b,  per  Hank^  ^   ' 
I  ford*  Siamf.  P.  C,  Lib*  III.  cap.  18.  tamen  quare. 

But  the  miftake  of  the  chriflian  name  is  pleadable,  as  well  in  cafe 
ti  an  indidoient,  as  an  appeal,  and  tlie  party  (hall  be  difmifled  from 
Aat  indid^ment.  11  i7.  4.  41.  ^.  Coron,  88.  Stamf.  P,  C.  ubifupra^ 
but  by  Rolf  3  H,  6.  26.  a,  it  is  no  plea  in  an  indidtment  (b). 

But  the  fafeft  way  is  to  allow  his  plea  of  mifnomer  both  as  to  his 
firoame  and  as  to  his  chriftian  name,  for  be  that  pleads  mifnomer  of 
either,  mud  in  the  &me  plea  iet  forth  what  his  true  name  is,  and 
flien  he  conchides  himfelf,  and  if  fhe  grand  jury  be  not  difcharged» 
the  indiAment  may  prefently  be  amended  by  the  grand  jury,  and  re« 
turned  according  to  the  name  he  gives  himfelf. 

By  the  ftatutc  of  I  H.  5.  cap,  5.  in  all  indiSmentSy  &<*.  the  party 
indtdcd  ought, to  have  the  addition  of  his  myftery,  degree,  place,  and 
coimty. 

Tberefezie,  if  the  jparty  indi^d  have  no  addition,  or  a  falfe  ad- 
dition, he  may  upon  his  arraignment  except  to  the  former,  and  plead 
to  the  latter. 

And  if  be  be  outlawed  upon  fuch  indiflment,  where  there  is  no  ad* 
dition,  cfT  a  falfe  addition,  he  may  avoid  it  by  a  writ  of  error,  Vr. 

But  ftltfao  there  be  no  addition,  yet  if  he  appear,  and  plead  not 
guilty  without  taking  advantage  of  that  deieft,  he  ihall  never  aUege 
the  want  of  addition  to  ftop  his  trial  or  judgmentt  for  by  fuch  his  ap- 
pearance and  pleading  to  iflue  the  tudidoeiit  is  affinnedf  and  the  want 
of  addition  falved,  and  the  ftatute  fatiafied.  if.  18  J^c.  £*  JS.  Croke^ 
n*  5.  JohnfovCh  cafe  (cj^  adjudged. 

Ihe  addition  required  by  (he  ftatute  is  of  his  degree,  at  Yedman^ 
Geni^  Efq;  of  his  myftery,  as  hufbandman^  faiUr^  fpi^fl^7  i^c,  there- 
fore, if  the  addition  be  only  general,  as  fervam»  farmer,  ptixen,  9  £• 

(^}  Tb€  worcU  of  the  book  are,  it  is  no  p:tn  in  ftl^^  (c  y  Cf,  £/ia  609. 

Vol    II.  M  4. 48. 
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4.'  4S.  tf.  or  of  crinies  or  mifdemeaiiors  only,  as  extordonort  ragatbond, 
heretic,  22  £.  4.  1 .  tf.  thefc  9re  no  good  additioiis. 

^  ^  The  addition  ought  to  be  to  his  fubftantive  name,  not  only 
.  '  '  ^  to  the  alias  di^us.  M,  33  ii  34  £//z.  Croke^ «.  1 1 .  i^i^^'s  cafe 
(d)  as  ^.  j8.  .<7//V«j  dl^us  A^  C.  hutchtr^  becaufe  regulariy  the  addition 
refers  to  the  lad  antecedent,  and  upon  the  fame  reafon  it  is,  if  the  in* 
di<%neat  ron  SibiUa  B.  nuper  dc  C.  Kjror  Johannis  B.  mtftr  di  Q^fpmfter^ 
httzxdtfpinftir  is  an  addition  applicable  to  the  hufband,  as  well  ^  to 
the  wife ;  but  an  indi£tnient  of  John  B,  vir^  Emelin  ^nuptr  de  C.  jr^o- 
man  is  good,  htc^uk  yeoman  is  not  applicable  to  a  woman,  bat  Co  a 
man.  P.  31  {^  32  //.  8.  Dytr  46,  47.  adjudged,  and  4  if.  6.  4.  b. 

SingU  woman  is  a  good  addition,  14  £•  4.  7.  b*  fo  is  widow^  lO 
H.  6.  21.  a.  fo  is  uxor  J.  S.  adjudged,  P.  42  Eliz.  B.  R.  EUanar 
Gower's  cafe. 

An  indidtmcnt  againft  a  peer  of  tlie  realm  b  good  ^tfaoat  an  ad^ 
dition,  becaufe  no  procefs  of  outlawry  lies  againft  him.  M,  31  £^  32 
jf //».  B.  R,  Croke^  n.  1 5.    Lord  Dacri^  cafe  (e). 

If  feveral  peribns  be  indided  for  one  oitenfe,  mi/komer  or  wuH  of 
addition  of  one  quaibeth  the  indi^^ent  only  againft  him,  and  the 
red  ihall  be  put  to  anfwer,  for  they  are  in  law  as  feveral  indiomentiy 
anil  fo  in  treipab.    7  £.  4.  ip.  ^. 

.  Becaufe  the  titles  of  mifuomer  and  addition  are  general  titles, 
whereof  niuch  is  faid  in  our  books,  as  well  in  cafes  of  civil  (mCi  aa 
indidttnents,  this  ihall  fuffice  in  this,  place  tonchiag  this  part  of  the 
illdiiStnxejir.  .  .^ 

II.  Touching  the  time,  viz,  the  year  and  Jay,  wherein  thefii£l  was 
cojninittcd ;.  this  is  neccflary  to  be  contaiod  in  the  indi<ftmc<it. 

Tho  the  day  be  inferted,  but  not  the  year,  the  indsfhnent  is  infoffi- 
Qcnt,  and  it  ihall  not  be  fupplied  by  intendment  of  fultimato  prst- 
tvitoj  uttiefs  it  bc.£b  expreft,  but  if  it  be  fo  expreft,  it  is  fufficient 
afeertaining  the  year  by  the  day  of  dis  feiCons.    Lamb.  49. 

:  If  the  fdfionfi  Jbe  hekL  the  20  day  oiJkfayy  and  the  indi«^l|neot  ff^ 

f  on  pQfellie,offeoJLVto  bcjthe  10  day  of  A/aii  ultimi  prater ili^  it 
.  '  -*  relates  to  the  month,  if  ultimo  praterito  it  relates  to  the  day 
by  the  neccffary  grammatical  oonftru^ion,  but  if  it  be  ult*  pratnit^ 
widi  an  abbreviation  without  the  termination  of  the  genitive  or  ab« 
biivecafe,  itfhaU  ndatelo  the  day,  vi%*  the  lOdi.  day  of  the  fsune 
May^  as  if  it  were  in  Englijh  the  lOih  day  of  May  laft  paft,  it  re- 

(d)Cr9.  Efm.  249, 19a.  (i)fir9^  Bl'iA'  H^» 

lates 
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htes  fa  the  day  and  not  to  the  month  regularly,  and  fo  for  the  words 
ihtxt  cnfiiing,  t^ide  P.  23  Eliz.  B.  R.  Rot.  39.  *.  Sir  Richard  Skttt^ 
tiewortk's  cafe,  Af,  21  Jac.  B.  R.  Croke,  n.  14.  Buckley'^  cafe  (f). 

lt\  A.  be  indided,  that  he  in  fejh  Saneii  Petri  anH9  20  Car.  VM 
y.  S,'  this  is  not  good,  becaufe  there  be  two  feafts  of  St.  Pfttr^  and 
bcither  without  addition.  3  H.  7.  5.  L  viz.  St.  Peter  ad  vincuhj  and 
iSt.  Peter  in  cathedra. 

If -//.  be  indi£led,  quid  prints  die  Mail  V/ecundo  die  Mail  apud  D^ 
he  made  an  afljinlt  upon  B.  li  quandam  togam  ipjtus  B.  adtdnc  Cf 
ibidem  invent*  felonice  cepit^  l^c.  this  indtAinent  is  not  good,  becaufe 
there  are  fcTeral  days  mentiond  before,  and  it  is  uncertaia  to  which 
tilt  felonious  taking  ftiall  relate.    2  /7.  7.  7.  A.  ^  10  i. 

A.  IS  indiAed,  quod  prima  die  Mail  anno  21  Eliz.  in  quendam  B.  im^ 
Jkltmm  fecit  ti  ipfum  verheravit^  and  fays  not  adttau  tf  ibidem  verbe^ 
retvitf  yet  ruled  good,  for  the  vi  &  armis,  day  and  place  named  in  the 
be^imiug  refer  to  all  i!he  enfuing  a£ts.    5  H.  7.  17.  6. 

But  in  an  indidment  of  felony  there  muft  be  adtunc  CsT  ibidem  t9 
the  flroke  or  to  the  robbery,*  and  the  ^ay  and  place  of  the  aflaultis 
not  fufficSent*,  and  this  is  in  favorem  vitet.  P.  43  £/«•  B«  R. 
Richardfin^t  cafd.  And  therefore  it  is  ufual  to  repeat  the  adtunc  id 
Ibidem  to  the  feveml  pans  of  the  fed,  as  in  lardny  or  robbcty  ftom 
die  perfon,  qiiid  A.  B.  die^  tic*  anncy  tic.  mpud^  Vt.  in  quendam 
C.  D.  infaltum  fecitf  tf  bona  W  cateUa  tpfim  C  D.  fciUeet  unam  t^ 
gam  ad  vatenc\  Vc.  adtune  V  ibidem  inventam  adtyne  V  ibidem  fi^ 
Uniet  cefit  V  afportavit ;  A.  it  indified,  quid  prima  die  Mm  anm 
2  t£t.  afud  C.  habens  in  maau  fui  deatri  g/adiumf  tfr.  percnffif  B. 
and  it  is  tot  faid  aditai^  f0  iMem  percuffit  quaflied,  beca«fe  r  .^i 
Ac  day  and  year,  and  place  relate  only  to  die  having  of  ^  '  *'■• 
die  fwcm),  not  to  dieftrokt,    H.  42  Eliti.  Creke^  n.  11.  Cvttvfft 

V  jL  (eMi£todof  iftuf^eriiiniflauijbier,  asimllditday  ani 
place  of  die  ftroke  or  odier  u&  done  indapiagf  deadi,  a»«f  the  deadly 
muft  be  expreft,  th<  firmer,  iKcaofb  die  efthMf  er^sHUme  ef  lauds 
relates  dicreto,  die  latter,  beeaufe  it  muft  tppear^  dM  dir  deadi  wai 
within  die  year  and  day  lifter  die  ftnok* 

But  dio  the  day  or  Teat*  be  miftakcn  in  die  tttfidbnent  of  Idony 
or  treafon,  yet  if  the  oMofe  ynxt  committed  in  die  ftne  county,  ibo 

if)  Cr^.Jat.  677.  ^«^  •»*?  tl»  ViOftCf^ 

*  Bccaulc  it  is  tbe<  ftivft*  er  loMcty,        {g)  Qr9^  Etji-  739« 

M2  at 
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at  another  time,  the  oflSsnder  ought  to  be  found  guilty ;  but  then  if 
may  be  requifite,  if  any  efcheat  or  forfeiture  of  land  be  conoeived  in 
the  cafe  for  the  petit  jury  to  find  the  true  time  of  the  ofienfe  com* 
initted,  and  therefore  it  is  beft  in  the  indiSmeots  to  fet  down  the  times 
a^  tiiily  as  can  be,  tho  it  be  not  of  abfolute  neceffity  to  the  deCendandt 
convidiion.  2  Co.  Infttu  3 IS.  P.  32  EUz.  Syer^s  cafe  adjudged. 
Co.  P,  C.  p.  230. 

•  And  therefore,  if  for  that  variaike  he  be  acquitted,  he  is  enoneoofly 
aicqulttcd,  and  yet  that  erroneous  acquittal  (hall  be  a  good  plea  of 
auterfoits  acquit^  for  if  he  be  afterwards  indicted  for  the  fame  felony, 
and  the  day  truly  fet  forth,  he  may  aver  it  to  be  the  iame  felony  not- 
withilanding  the  variance  in  the  day.  2  Co.  InJi'tU  uhifupwa  in  felo* 
oy,  and  the  fame  law  is  in  ti'eafon.    Co.  P.  C.  p.  230. 

.  Where  the  time  of  the  day  is  material  to  afcertain  the  nature  of 
the  offenfe*  it  moft  be  lexpreil  in  the  indidment,  as  in  an  indictment 
for  burglary  it  ought  to  fay  tali  die  circa  horam  dicimam  In  no^f  ^uj* 
dmn  diei  fflonlce  (rf  bur glaritor  f regit ^  yet  by  fome  opinion  burgkriter 
carries  a  fufEct^t  expreffion,  that  it  was  done  in  the  night. 

So  upon  breaking  a  houfe  in  the  day-time,  to  ouft  the  odfeoder  of 
his  clergy  upon  the  flatute  of  39  EUx.  cap.  15.  it  is  u{ual  to  add  f <0i^ 
ftore  diurnOf  for  the  ftatuce  expi'eiTcth  it  io^  otberwife^.tho  the  iojliA- 
ment  be  good,  yet  he  iliail  not  be  oufted  of  his  clergy.  .   , 

T  Q  1  ^^^*  Touching  the  place  where  the  felony  is  committed; 
•  "^  rcgulaiiy  the  vill»  or  hasplct  and  county  muft  be  expieft.  ia 
the  indidlment. 

.  And  hereio  much  of  what  hath  been  iaid  of  the  time  will  be  ap- 
plicable to  the  piace^  for  where  the  time  mud  be  repeated  again  upon 
ievfrai  &&$  done,  yet  regularly  the  pLce  aUb  muft  be  repc»Xedf  viz. ' 
qdtunc  ii  jbiilem*         ^    .•*    ' 

In  fome  crimes  no  vill  need  be  named,  as  upon  an  indidment  of 
barreuyt  ^^tc^^ik b«  i^sk  harretor  ev«y  wbei^,  and  it  (haUbe  tried  de 
C09p9re  fomif^tus,  1\  4  5  Eliz.  B.  R.  Tunjlali'^  cafc#  but  P.  %  Cmt. 
B'R.  ^Unn\%  fC^fie^  d^e  indidmenl  was  quaibcd  for  want  of  a  vill 
atledged ;.  t^lMier  rf^luijoo  is  fittefl  to  be  ^uirfued.      ,, 

Suff.  In  the  margin,  the  indi£taent  fuppofipg  a  fa&  done  apud  S. 
in  <om'  pradUfi  is  goo4rf<^  it  refers  to  the  county  in  the  margin. 

.But  if  there  be  two  counties  named),,  one  in  the  margift^  anoth^ 
in  the  addition  of  any  party,  or  in  the  recital  of  an  a<5b  of  parliament 
recited  in.  the  prcmlfes  of  the  Indfftment,  the/adl  laid  apud  S.  in  com^ 

pradiffp 
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^jrdSBd.yitiaCeSr  the  ladi^loieDtt  becaufetwo  cooodcs  are  namoJ  be- 
foncv  mud  ic  ia  uncertain  to  which  it  cefcrs.'  H.  -42  £Iiz.  B*  £•  Crokix 
If,  12.    tVingfield'tczStfk). 

'  IiMlidment  agMiiil  A.  B.  that  be  mpnd  li.  in  <wC  pradiif  made  an 
aflUb  npon  C.  D.  of  F.  in  com*  praSii\  ^  ipfim  oJiuhc  &  HiJ^m 
imnif^9nd^mi  gladiOf  fsfc  percuffiu  Vc,  this  indiAoMlU  i^.POt  good» 
becaufe  two  places  named  before,,  and  if  it  refers  to  b<}th»  it  ia  imr 
liofiUe,  aQ4  if  onl}  to*  one,  it  miift  refer  to  the  ftftt  anddiea  it  js  in* 
ienfiUe.  2  H.  1.  10.  b.  P.  44  EJiz.  B.  R.-  Ogk't  oafe. 
:  ^,  is  indiAed,  f W0</  ^fit  tali  die  tf  ^Jm^L  ^pwd  C.  lift,  quendam  B. 
injiiltum  fecit ^  ^  i/>/irm  r«;ff  quodam  cultcllo^  i^c*  fehnicc  percuffit^  oc- 
n^/>,  &  murdravit  wichoUt  faying  aOtime  tf  i^iV(Mi  perctf/ptf  occidit^ 
tf  murdraxnif  the  uklidlnient  is  not  good,  for  the  aflamlt  may  be  at 
ooc  day  .and  place*  and  the  killing  at  another.  P.  5  E.  6.\D>  68,  69. 

.  if  a  man  be  indited  for  that  rtf/iWlTif  aifr^p  of  certain  lands  |.*^  ^ 
he  is  bound  to  repair  a  bridge,  and  that  it  is  in  decay,  it  muft  ■-  "^ 
be  alleged  where  tbofe  lands  lie.    5  H*  1.  S.  hm 

iV.  Touching  the  name  of  the  peifon  upon  whom  the  offiinfe  is 

ooamitted. 

■ 

An  indiSment  of  murder  cujufdam  ignoti  is  good,  and  fo  for  fteal* 
ing  of  the  goods  cujufdam  ign$tif  Ph.  Cam.  85.  b.  Partridge*s  dafe, 
1  Afar.  Dy.  99.  a.  fo  of  an  afiault  in  qutndam  igmtumt  and  if  he 'be 
acquitted  or  convicted,  and  be  afterwards  indidkd  for  an  afiault  or 
murder  of  fuch  a  man  by  name,  he  may  plead  the  former  con* 
vi£tion  or  acquittal,  and  aver  it  to  be  the  fame  perfon.  1 1  Eiiz. 
Dy.  285.  a. 

But  an  indi^bnem,  quod  invenit  qucndam  Aeminem  mortuum^  ac  fe* 
hniccfuratus  eji  duas  /x^ff /Vat,  without  faying  dc  bonis  1st  catallis  cujuf 
dam  ignoti^  is  not  good.    \\  R.  2.  Enditemcnt  21. 

If  the  goods  of  a  chapel  be  ftolen,  the  indldlment  (hall  fay  bona  li. 
tmtalla  capdia  in  cufiodia  pnepofitorum^  if  it  be  done  in  time  of  vaca- 
tion bona  ^  catalla  capetUt  tempore  vacationis ;  but  if  the  goods  of  a 
parish  church  be  ftolca,  as  tlie  bcil,  the  books,  tstc*  it  (hall  nm  bona 
faroehianorum  de  S.  in  cufiodia. gat dimtQrem  ccclcji^e^  and  fhallnot  ixi^ 
pofc  them  bona  ecdejiit,  1.  E,  \  14,  15.  M.  31  (tf  32  EH%.  B.  R. 
Hadnam  8c  Green  vcrfns  Rjn^ood  (i),  T.  86  Eliz.  B.'R.  Methold 
fc  Barrf-t. 

.     •  (b)  CfQ,  Sliz.  ;39.  fij  Cn,  T.lii^,  145,  i-^^. 
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!•  Ae  roods,  which  A.  hathi$eiieeiiiorof  JB.  beftdoi,  dieefc 
ftodfcr  may  be  isMtiADdi  ^Jy/^AUt  B.  ujluimm  im  cm/hfi4A.  $Me^m9nt 
€jufdtm  B.  &<.  Lamh.  4$6.  or  it  may  be  g«Mnl  fomi  i)!>/(tf  A^ 

If  J.  tiying,  be  buried,  wd  V,  ^^ent  tbegnwejn  Aen|fl^rine 
tnd  fteak  the  windifig-ihcet,  ibe  indidaeAt  cannot  foppafe  tbem  ibe 
goods  of  tbo  dMd  am,  but  of  the  executoii^  adouoillMOfiv  or  oidi« 
nary,  as  tbe  cafe  fells  cot.  C$.  P;  ^  1 10  fk)> 

It  J.  dtliterf  goodl  td  ^.  a  eommoo  carrier  to  c«ry  ferhnit  aad 
B.  is  robbed,  the  infiftmem  may  ^pppie  them  the  goodi  of  i/>  or  die 
goods  of  JS.  erdedidOy  fer  B.  hath  a  kind  of  fpecial  property!,  becnufe 
ckargeaUe  for  them  to  i/. 

An  indidment,  fM  fihmch^  dc.  crfit  punukm  feium 
pdnm  cujufdam  J.  S.  without  faying  de  ionis  &  $aiMl&s  at^uf^ 
Jhm  J.  S.  waa  therefore  qua(hed.  M.  38  £8^  39  Eli%*  B.  R.Cnie^  il 
6.  Long^%  cafe  ^// 

'  Theie  is  no  need  of  an  addition  of  die  perfon  robbed  or  smrdendt 
bfe.  nflleft  th^re  be  a  ptnrality  of  perfons  of  die  iame  name,  neilfacr 
then  ia  it  eilential  to  the  indi6tment,  dio  ^metimei  it  may  be  convet 
nient  for  diftin5lion  iake  to  ^dd  it,  for  it  is  fufficjent,  sf  die  isididbsicnt 
be  tme,  viz.  that  J.  S,  tyas  killed  or  robbed,  dio  there  are  iMlijr  of 
the  fame  name. 

V.  Touchmg  the  thing  wherein  or  of  which  die  oflbnic  is  oommit* 
ted,  thitre  |e  required  a  certainty  in  an  indidment. 

An  indidm^t  ageinft  ^.that  he  is  commmms  latr§^  29  Aff.  45.  um^ 
munis  ckamfart9r^  cwfpiraur^  uv^ttdaatQt^  89  Afil  45.  dt^tmtAv 
httorum  nominis  tsffavuPf  M.  14  Jac.  B.  R.  Jone^i  ^af€(m)%  ff$mmu-> 
fits  malifaH^r^  22  Aff.  '73.  common  robber^  3  E.  2*  aifion  fier  JUdni^ 
26.  communis  ma/egeJhUt  tf  cmnmnnis  pcrturhator  pacts  dot^ini  fcgisf 
M.  6  Car.  1 .  B.  R.  Pcriowf^  cafe  (n)y  are  not  good,  becanfc  they  are 
too  general  and  contain  not  the  particular  matter,  wherein  tlie  offeofc 
Was  committed. 

But  communis  b^riftat$r  &  pacis  domini  regis  per t^baior  f^  Utiwej^ 

/eminator  is  good,  bccaufe  barretry  is  an  ofiex^e  known  in  law^  and 

coniifts  of  divers  panicnlars,  and  thf  reft  diat  is  added  thereunto  are 

but  the  aggravations  of  the  o&nfe,  fer  barretry  icfelf  is  the  crime.  Mi 


(k)  Bmn^i  vik,  t«  Co,  1x4. 

f/)  Off.  Eii%.  ^90*  ' 


! 


m)  %KjL  79.  pi  j« 
m)  Ukl,  79.  fL  10. 
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\h  yac^  B.  R\  Smpfir's  t^Stfa)  i^h  tn  ind]6kiMtif^  riiat  b6  is  noEi-' 
vapuis  good*  H,  2  Car.  t.  £../?•  .      *       .    . 

An  iwti^ftmpy  9%mdk.A.jpM;fiiDistf  ttpit  far  afp^riavit  b§9k»  tf 
st^mtla  B..  withmn 'ibewiiig'  what  in  certs tn»  nsyMicet  unumefuumf 
mmm  iovim^.bit.  is  not  good.  Linnk  496. 

The  aimhor  c£  diings  ftoien  maft  be  ex(»re(l,  therefore  it  is  not 
iiiScient  to  £aj  fehnc^fwrctut  tji  avts  or  colufkba»  out  of  a  dove-cote, 
cr  yoMg  iAwkstmt  of  the  neft  without  expreffing  their  uomber. 

If  theft  be  alledged  of  any  diing,  the  indifhnenC  muft  ^^  r  o  i 
4awn  the  value,  that  it  may  appear,  vrlitcher  it  be  grand  dr  ^  ^-^ 
pedt  larceny.  Lamb,  497. 

Wha^e  fkttk  i»  charged  ia  an  indifhnent  for  a  living  things  as  a 
horfe  or  iheep»  die  regslar  way  is  to  (ay  pretii  5i.  tf  c.  if  it  be  of  a 
dead  dung,  that  is  eftimated  in  the  indiAment  by  weight  or  roeafure^ 
thtrc  alio  it  ought  to  hft  pretii^  and  fo  it  tnay  be,  if  it  be  of  any  fingfe 
idu^gt  iho  dead,  and  not  eftimated  by  weight  or  meafure. 

But  if  it  be  dead  things  in  the  plui  al  nnmber,  there  it  iHigM  to  be  m/ 
vaUncitm.  LAn^^  497.  but  this  I  take  to  be  but  clerkfbip  and  nd  fub- 
ilantial,  for  if  prctii  be  fet  inftead  of  «^  valmcitum^  of  #  comtcrfoj  *- 
think  it  dodi  not  vkkte  the  indi&ment,  and  fo  it  is,  if  one  pntii  or  ad 
tfatentiam  be  added  to  fevend  things,  where  in  true  derkihip  it  fliould 
be  applied  fe^enilly,  it  is  good  if  the  party  be  convidk  of  all,  hit  pofii* 
Uy,  if  the  party  be  convift  but  of  part,  it  is  not  goodi  becaufe  it  will 
be  uncertain  whether  grand  or  petit  larceny.  Noy\  Rep*  115*  fVo^d 
aad  Smlthj  yet  vide  T.  23  Car.  \.  li  M.  23  Car.  I.  H^R.  Bro9k*$ 
cafei  and  fFi/Iiam  Arundeltt  cafe  in  [a^on  of]  trefpais,  where  there 
is  but  one  ad  vaUnclam^  where  divers  goods  were  taken,  tho  it  hi 
aided  after  a  verdiA,  yet,  if  the  judgment  be  by  nihil  dicit^  it  was 
ruled  error,  and  indiflments  are  not  aided  by  verdict. 

An  Indidment,  quod  fehnich  apit  20  oves  matrices  t^  agn$s  or  ma^ 
trices  a  vcrvcces^  is  not  good,  becaufe  it  doth  not  appear  hew  many 
of  one  fort  and  how  many  of  another,  but  20  cives  generally  might 
have  been  good  without  diftinguifhing  matrices  \i  verveces^  as  iri  cafe 
of  repkvid  or  trrfpafs,  ^ 

ftit  an  indti&ment  de  qttatuor  rifcis  tf  ciflisi  Anglice  chefts  and  cof- 
fers, is  good,  becaufe y5"^o«jf;wfl,  P.  40  Eliz.  Drecot  ^  Hen^aw ;  re* 
gularly  the  fame  certainty  is  required  in  an  indicSmpnt  for  goods,  as  ia 
treipa&for  goods,  and  rather  more  certainty^  for  what  will  be  a  dcfedl 
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of  cotatmy  in  s  coum  will  be  much  more  defcAive  m  tn  ifi£ftiiieni» 
bvrefore  for  this  matter  vide  title  Count  ii  Bnvi  per  ionm. 

VL  The  fad  itfeif  mnft  be  certualy  iisc  down  in  an  nuBAmetit. 
r   t  1      ^^  indiftineDt  agaioft  ^.  ^Mfeknuc  aMmii  unum  fjuum 
^     ^-'  without  faying  ctpit  ($f  aUumi  is  not  goodt  fbllbe  mi|^  hainv 
the  horft  by  bailment,  and  then  it  is  no  felanr.  n  £.  4.  10.  a. 

An  indi£bnent  of  poifouing*  wherein  it  is  alledged,  that  J.  S^;fdiem 
4dhiif€ns  to  the  prifoner,  i^  nefeiens  p0tttm  pr^d/^um  nan  vtmUdfin  m- 
loxicatumaccepit  ii  bibit^  ^nd  fays  not  vencnum  pr^^m^  \%  iiot 
good*  and  (hall  not  bi^  fupplied  by  the  implication  of  odier  parts  of 
the  indiflnicnt.  4  Co.  Rep.  44.  b.  Vaux*^  ca£fc 

An  indi<Siment  of  rape*  fuid  fibnt(€  (tf  camatiur  cognovit  witltout 
the  word  rapuh  is  not  good,  tho  it  concludes  canifa  fotmamJlattiiL 
9  £«  4.  26.  a. 

Ap  iqdidmpiry  tha(  A.  exoncravlt  quaddam  tormnuumy  tfr.  verjm 
B.  dans  ei  unam  mcrtalem  plagam  without  &ying  percu^t^  is  not  good. 
6  Co.  Rep.  Long\  paie  122.  a. 

^  \i\%h%4tdit  mertalefn  plagam  without /i/rof^,  jt  is  not  good. 
P.  9  Joe.  B.  R.  B$(lftrodi%  Rep.  p.  124. 

For  burglary,  the  o^fe  muft  be  frtgit  U  imravit. 

VII.  The  ofieofe  itfelf  muft  be  alledged,  and  the  manner  eih  fp). 

An  sttdi^ment  of  felony  muft  always  all^e  the  h,&  to  be  done 
ffUnicii  an  indt^ment  of,  burglary  muft  lay  the  offenfe  to  be  fe/omce 
Isf  burglaritcr  fngit  t^  ifHravUi  an  offenfe  of  high  treafon  muft  be 
laid  CO  bedone/r0^//Ari£;  petit  trcdSon  ftlonice  i^  proditcruj  for  tho 
be  he  acquitted  of  the  petit  treafon,  he  may  be  convi^  of  ^  man- 
ilaughter  or  ^urder. 

'    ^.  is  indicted,  thsiX  furatus  eji  unum  equum^  it  ^s  hut's  trefpafs  fer 
want  of  the  v>'ori  feUnic^.  Stamf.  P.  C,  p.  96.  a. 

U  jf.  be  iiidi£ted»  quod  i  Decemb.  attno^  ^c.  apud^  li-c.fibnuct  bt 
4X  maltiiqfuapracogitati  in  t^  fuper  B.  infultwn  fecit ^  l^  cum  ju^dam 
giadiOf  U^c,  adtune  id  ibidem  percufftt^  ii  dedit  eieUm  B.  mortalempla^ 
gamt  U^^  whereof  he  died,  the  ikt{\feionice  bf  ex  maiiiiifiApr^cogi'' 
P  ^  ^  tati  applied  to  the  aflault  runs  alfo  to  the  ftroke;  1.  becaufe 
*'  ^-^  placed  in  the  beginning  qf  the  fentence;  2.  becaufedone 
adtune  Id  ibidem^ 

'    (p)  This  ttioxild  have  been  the  5th  head  fifth  head  fuching  the  thing  mthgraM  thi  •f- 

accor4inf  to  our  author's  di virion  at  the  Jeaft  h  C9mmineit  wlyd>  maket  4hiC  wibfV 

beginning  of  this  chapter,  but  our  author  of  general  heads  in  this  cbapUr  ei^bt  ioA^ 

has  here  traufpufcd  it,  aiid  addc^  s  new  of  Tev^o. 

An 
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An  iddiAnMnt  <>f  mmitt  or  inanflsu^ter  hadi  thefe  ceitatnthiattA 
ilpquifiM  to  ke  ^dikd  to  k  luorc  thaa^other  iadidmentSy  foritmuftnil 
l)c  oxAyfflomcf^  aiid.a|cercain  th^  tinic  oflfae  aft  done^  but  muftaUii^ 

1.  Declare  Kow,  aod  mik  wkn  k  was  d^QCt  namely  ««»  fffM^iii 

Yet  if  die  potty  'vere  killed  wHh  aaodier  weapon,  it  mamtains  liio 
indiftmcot;  but  if  itt.wertwicli  another  kind  of  death,  as^i/imqf,  er 
Jlraf^hfgr  U  dmh  not  oiaintain  the  indiAmeot  ppoQ  evideooe*  3  C^ 
/jy?.  319.  Ci.  P.  C.^.  48. 

'  And  if  J.  and  £.  art  iodiSed  for  murder,  and  it  h  laid,  tihat  A* 
gave  tb^ilroke,  and  B*  was  prefisnt^  akliog  and  abetting,  yet  if  it 
^Is  out  upoi^  evidence,  that  B*  gave  the  ftroke,  and  ji.  waapicfent, 
aidiq;  and  abettingt .  k  maiqtains  die  indi^oient.  9  Cc.Rtp^  SamJkar^s 
eafc/'f^. 

So  if  ^,  be  IndiAed  fbr  poifonii:^ .  of  B.  it  mnft  allege  tfie  kind 
of  poifon,  but  if  he  poifoned  B.  mih  another  kind  of  poifimtng,  yet  it 
maiotabs  the  iodi Ament,  for  the  kind  of  death  is  the  iame* 
•   2.  He  muft  (hew  in  what  hand  he  held  his  fwoiid« 

If  an  indidhnent  runs  thus,  that  jeum  quodam  gladio^  qutm  in  daetrA 
fii&  tiUMitt  percujitf  without  faying  in  deMtra  manu^  for  this  cattfe  an 
ii|dj^meiu  was  quaflied.  P.  44  Eli%.  B.  R,  Cuppiedici^s  cafe. 

'4.  Regularly  it  ought  to  let  down. the  price  of  the  fword  or  oAcr 
weapon,  or  elfe  fay  nuIUus  vaUriSf  for  the  weapon  is  a  deodand  £»*- 
feited  to  the  king,  and  the  townihip  fhall  be  chai^  foi'  the  value  if 
delivered  to  tbe(P« 

But  tbis  feeins  not  to  he  eflential  to  the  indidlment 

4.  It  ought  to  (hew  in  what  part  of  the  body  he  was  wounded,  aa4 
therefore  if  it  be  fupfr  brachiam^  or  manam^  or  latus  without  ikya^ 
whether  right  or  left,  it  isnot  good.  5  Qo,  Rep.  121  •  ^.  Xtfff|^*acaic« 

So  if  k  be  infini/iro  braciof  where  it  ihould  be  brachioy  it  is  ^     ^ 
not  gqpd,  l)e9avfc  infcnfiblc.  Z  31  £//».  B.  R.  /rfA/?#r'a '-*     •* 
cafe. 

So  if  (be  wound  he  laid  ciraier  pe^htSf  it  is  not  good.  7*.  29  £/iX. 
CUnfiJit*^  Rep.  IQ.  Super  par tif  pojieriores  c^rp^ris  not  good.  JET.  23 
Par,  X^  S^  R*  Savage's  ^efrj, 

B|tt  fugir /acierr^f  or  caput ^  oxfuper  dexiram  partem  corpmh  ortii' 
infonS parte  ventris  are  certaiirenough.  Long*s  cafe,  5  Co,  Jt^^  12|.  i« 

f^)  9  Cr.  1  to.  4.  all  that  this  cafe  proves     cAry  to  one,  the  verdifl  i«  good* 
H  only,  that  it  a  man  )se  indi^d  a»  acccf-         {/•)  ^(y/.  76. 
{»ry  to  two,  and  he  he  found  guthy  dS  ac- 

4<  Kqpdarly 
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5b  Ikgukrly  die  lengtli aad  d^  ^  tbt  wovnd i»t»le  ni«i«M, 
te  ^  b  not  neceflary  ia  all  cftfes,  ai  nmdy  vrfine s ^tohi/tc&t 
ogf  4  Ctf;  Rip^  42.  <7.  Hayd9ii\  cafe;  fa  it  may  bt'alib  a  diy  blo>;#,' 
airi /I/^a  is  applkable  tD  a  bniife  oe  a  wMnd. 

ftit  tbo  the  manner  and  place  of  the  hurt  and  its  nitine  be  's«qiiiil»f 
m  totbe  fennaEty  of  the  ladiftflBenl;  and  it  is  fie  to  be  do0^  as  near 
tke  truth  as  may  be>  yet  if  upon  evidence  it  appear  to  be  anO^ief  WaA 
of  wound  in  another  place^  if  the  pasty  died  of  k  il  foficientti^  tmti^ 
tain  the  indi£):{nent. 

6.  It  is  ulual  to  aUedge  Ae  party  ftricken  to  have  been  in  fan  Dn 
tfJamhti  regis^  but  not  neceilary  to  be  inferted.  4  Co*  JUfL  41«  fc 
JHaydon^s  cafe. 

*  7.  It  is^  neceflary  to  allege  in  fad;  that  die  party  wmmdad^piaf 
Aat  wound,  and  alfo  the  time  and  place,  as  well  of  die  doadi  ^  of  thv 
Wotmdgiven>  that  it  may  appear,  that  he  died  within  tiie  year  and  day 
of  diat  wooodt  as  i$  fiA  qmdem  flagi  idhn  J.  S.  Mbtme  i^  MJ$m  in* 
Jianthr  Mit^  ox  de  qua  ^idemflagi  moriaU  idem  J.  &  languotat^  (sT 
ianguidm  v'txlt  uffue  filem  WKnn  wma  fufraHiU^  fjM  qmdim  dh  idem 
}.  ^de  plaga  mortali  pritdi^  Mit. 

AUbo  as  well  in  the  indidment  of  iftanflaugjhter  as  nraivdet  At 

ftroke  is  to  be  alleged  to  be  m$rialb  plmga^  and  given  fil^iHf  and  in 

both  cafes  mttrficit^  yet  in  cafe  of  murder  there  is  fomewfaat  mor^  to 

be  laid,  or  otherwife  it  will  amount  but  to  an  tndidmenc  of  umih 

faugliter,  and  the  ofiender  (hall  have  his  clergy. 

P  2  ^      And  the  fpecial  words  in  an  indi&mcntdf  mnrder  are,  I. 

'^      '-'  Ex  mali$ii  pf^cogiuad.     2.  Mtrdraviip  Am  word  mmr^avit 

kawofdofart,  and  cannot  be  odierwifeexpreftf  ibatkre  murd^ravit 

Ipftaad  of  nutrdravit  vitiates  an  indictment  of  ounder.  lf«  46  £li»^ 

Otpke^  n.  15.  Rylc*t  cafe  fsj. 

.  Tho  fmtrdravii  be  in  the  indidmet^,-  fret  if  it  want  the  words  ex 
malitia  fua  pracogttati^  the  party  fbaU  have  his  clergy.  Dy^  324.  h. 
1 1  Co.  Rep.  37.  a. 

An  indiAmeat'of  trealbn  for  counterfeiting  the  king*^  coin  ought 
so  ibew  particnlarly  what  kind  of  torn,  xnz.  groats^  or  JkHHngs.  21 
a.  6.  Endiiement  10.  but  altho  it  is  ufual  So  estpreA  the  numbers  of 
eackkindk,  yet  it  is  not  of  abfobitip  neoefficy  in  Ae  iadi^m€ttl«  Af^di^ 
V  3§  ESx^  B,  R.  iMg's  €9h. 

(•)  QpQ.  EliB.  9to» 

An 
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AiMiiMtaMt  of  Mj^  trate 
aoc  only  to  goQtain  tbt  compafiog  or  coufpirii^  lo  4o  ti»e  w6t^  M 
Mfpil  alCoi  let  d0ivii  aft  ov«n  «ft  ia  podbn^  of  k, 

iU  in  gU  io<Amdait  «f  fidony  diem  imtft  lw>Umicf^  amtoftrnfai 
t^*6  wift  W jirtdSfrir»  lb  itfooftte  Itid  lo  k^i^mvibfanrnttt 
CQftmiQQ  bw*  &«q^.  P»  C.  94.  ir, 

Boi.ihe  ikmmoiyi  H*  ••  «i|^.  9^Mb  ww  ondt  dut  not  19  te 


was  9d)iidged  atiil  aftmed  in  a  wijt  of  arror,  diat  an  ioiKdanil  t( 
lefciic  widioot  die  woads  ui  tM  mrmh  k  good  bjr  toafin  of  dm  flaftdi^ 
which  extends  to  make  fjOMsA  itMStmeom  of  ^oaf*  trodoot  or  pdw 
piIffl€«ttj«|OCT»  aamithaanding  die  ondftaa  of  vi  V  4ii«Kf»  u  «dl  tt 
poHsitMbaiding  die  oiaifion  of  gbuSiSf  UmTis  t^stMSsp  bottWi 
ftamia  aaQsods  not  to  declaratbns  in  ti»fpafflbs»  fiitts  faaiwata  paity  aM 
partyt  or  Hi^faaoatioas  for  dK  king,  bat  oidy  to  m&Stmmui, 

Vm,  ToofdiJng  die  cotidufioii  of  dm  kidiameBt. 

UpoQ  ao  wdiAmeot  of  tanirder,  where  the  ftroka  is  fappofsd  to  ha 
tlooe  at  one  day  or  plac6»  and  diedMh  at  anadier  day  or  pkice^  &• 
tooalafioB  ought  aot  to  ha  ^  ^  f^Umtt  v^kattmru^  U  «r  .  ^^^ 
maliii4/ud  fraeopiaiS  fradlSus  J.  S.  fr4efmum  A.  B.  at  the  '^  ^ 
day  and  place^  where  the  ftroke  was  given,  inurfmt  U  nmrdrmfitt 
this  is  not  good,  becaufe  tho  the  ftroke  is  die  offeofe  and  cavfe  t^tha 
death,  yet  it  Is  neither  nNirder  nor  manflaoghter  dU  die  party  die.  AC 
32  0/  33  Eliz.  B.  R.  Croie^  a.  IS,  Fqfiir^t  cafe  fiO. 

But  if  it  ftippofes  the  murder  or  manflaaf^hter  to  be  where  the  party 
died»  this  is  good,  for  then  and  not  before  it  is  nwrder*  4  C$»  JUf4 
41 «  >.  Haf4hn*%  cafe. 

Bill  the  beft  way  is  lificpnrfatm  A.  iffum  B.  &^.  nmdo  H^fwmA 
fr^edlBu  interfg^ii  U  mnrdiavit,  4  Cs.  Rtp*  4(L  b.  Hajdniit  Oife. 

Bnc  if  die  ^onctpfion  be  fijic  frmfawm  B.  Qpud  C.  (where  die  ftrake 
only  was  given)  moi^  li  formi  pradiit  iMerfeck  &  mwrdraviip  it  is 
aotgood,  for  it  is  repugnant.  M.  32  V  83  Eli».  B.  R.  Croh^  m  13 
fi>/lir  4nul  Humt* 

Ai^  tf  in  the  faoie  cade  the  coQcla&ia  be  only  {^>&  i£e  tf /its /r^* 
IMr/i  imnfimi  f^  mutdravitt  it  is  «loufatfid  whether  it  begood»  he* 
4Miia  Q«e  tifliie  and  ^aux  is  alleged  foe  the  ftroke,  anathar  (m  tha 
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deidi>  mACpuJiaisJ  may  refer  to  either,  Al  42  Eik^  B^JL  Ct^lUf 

Rcgolariy  every  iodidmeiit  oaght  to  condode  cmttra  faum  imkjfi 
9i§lSf  for  that  is  not  taken  away  by  the  ftatote  of  %t  R.  8«  mj^a  •• 

*  Asidthere£afeaasodidmemwicbcwtcoiicIu(Ung^«i^  kit* 
is  infufficieot,  tho  it  be  bat  foruiii^  a  trade  not  being  .ao  appmaee. 
S.  S3  Car.  I.  £,»  i?.  forevery  oSeoie  agaixift  afiaatteisMiiir4/ac»»i, 
and  ought  fo  to  be  laid. 

"'  Bdl  an  indidment  need  not  conclude,  bf  contra  e^rmuun  V  digmi^ 
tM^efmsp  tho.it. be  dual  in  many  iadidments^  Ml  S3  Car.  B.  X. 

•  An]  iniidiment  Aat  conchides  conira  paam^  and  £utb  not  d$fmm 
ngih  is  inftifficient.  Af^  S3  Car^U  ai^tidge^. 

«  If  ^.  be  indi&ed  for  an  oftnie  dbppofed  to  be  coamnitted  in  the 
tiose  o£a  fbrmer  kingt  and  concludes  contra  facem  domini  rcgU 


r.  ^  ^  it  is  infufficienti  for  it  maft  he  fu(ipofed  to  be  done  €0mf^ 
i-     ^^  faeim  of  that  king»  in  whofe  time  it  was  commxyoL 

But  if  a  man  be  indidod  in  the  time  of  one  king  contra  p4c^n  dmnini 
rrgU  nunc^  be  may  be  arraigned  for  that  offenfe  in  the  time  of  liis  fiuw 
ceCor.  1  £.  6.  jB.  Cotmc  178.  En^tfimnt  44.  neither  is  die  indift^ 
roent  itfdf  difcontinoed  hy  d^e  demife  of  die  Jung*  dio  inibne  qi(es 
the  procefe  be.  7  Ca.:iZtf^.  30,  31, 

if  an  offcnfe  be  fuppofed  to  be  begun  in  the  time  of  onf  ki^gt  a^d 
continued  in  the  droe  of  hia.  fucceflbr,  (as  a  nutfance»)  it  muft  coq* 
dude  contra  paam  of  bodi  kings,  or  eife  it  is  infufficient.  71  3  Jac^ 
B.  R,  Ycivcrton's  Rep.  ^e.  Sir  J(Jin  ff^nter's  cafe. 
^,  if  an  offenfe  be  alledged  in  the  dme  of  Q^  Eliz.  and  the  indiiffanent 
laijicn  in  the  time  .of  K«  Jatnts^  and  coodudes  contra  p^et^  nupcr  re* 
gln4t  fsf  domtni  regis  nunCf  it  feems  goed^  and  domini  regis  miH  but 
furplufage,  as  well  as  in  a  count  in  trefpafs«  M.  13  Joe.  Cr^hf  n*  3. 
Cottington  and  ff^iiiinSf  (%)  qu^o.  ^ 

'  Touching  thet:onclufi6nrM/rtf/!9rfnaia^^z/a/i,  fomewhathatl^becn 
faid  in  the  laft  chapter;  I  ihall  add  fome  things  more. 
<  If  an  offenfe  be  newly  enabled,  or  madt;  an  offimfe  of  an  higher 
nature  by  OlGl  of  parliament,  the  indi^ment  muft  conclude  cotUra  fyr* 
tnamjlaiuti^  as  an  indidhnent  for  buggery,  tranfporting  of  wool»  i^c. 
*  Rape,  ^tho  before  the  ftatnte.  of  ffTeJIminfter  2.  it  was  a  trefpafsi  yet 
being  made.fidony  by  that  ftatute,  the  indi&nent  ought  tojc^ndudft 
contra  formofujlatuti^  6  if.. 7.  5.  a^ 

(»)  Crt.  Elix.  739 1  (»)  Crt.  Jat,  377.  '. 

If 
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•  If  tn^fiettfe  were'liiglitreafen,  He.  at  the  common  law,-  and  ado^^ 
darative  adk  of  parliament  declares  it  fo,  as  the  ftatute  of  25  £.  2L  ^ 
^<#Wt>fifzAftx*.dM5  ftatute  of  3  H^  b:  of  clipping  the  coin*  ^sic.  till  r^ 
pealed  by  1  Mar.  the  iadi&ment  is  gi^bd  with  a  conclnfion^offfr^tf  ;^* 
mamftmuti,  or  without  fuch  a  concliiiion* 

But-  at  this  day  the  indidment  for  clippig,  wafliing,  tfr.  of  coin 
ctiaAed  to  be  trcBlbn  by  the  ftatuccs  of  5  {^.18  EUz.  muft  not  -       . ' 
only  expre&v  as  the  ftatute  requires,  that  it  was  (camfa  lucri^)  ^  "  J 
biK  muft  coneltide  contra  formam  JlatutL 

If  an  offisnfe.  wet«  felony  at  common  law»  but  a  fpecial  aft  of  par* 
iiament  ouft  the  ofieoder  of  foroe  benefit,,  (that  the  common  law  al- 
lowed  liim,)  when  certain  circumftances  are  in  the  fafl,  dio  the  body 
of  fiich  indiAtaent  opuift-exprefs  tbofe  circumftances  according  as  they' 
af»  prcfetlb^d  in  the  flalute,  yet  the  iaduSnaent  muft  not  condudoi* 
€miitrafwrmamftatutu  t   • 

Thus  die  ftatnte  of  21  Jac.  cap.  27  concerning  murdering  of  baftard 
clnidfen  it^res  proof  by  one  witnefs,  that  the  child  was  dead  born, 
the  ifldi£bncnt  muft  fliew,  that  it  was  a  baftatd  child,  to  bring  the  o£- 
ftfkkr  widiin  that  ftatute,  but  conchides  not  etntrJa  fprmamftafutu     ^ 

So  by  t^  ftatute  of  8  £//z.  cap.  4.  in  cafes  of  pick-pockets,  S9 
Jkll%.  ^ap»  15.  breaking  houfes  in  the  day-time,  and  ftoUing  to  the 
value  ci  5f.  the  ftamte  of  23  H.  8.  cap.  U  m  ca(es  of  petit  tieafon, 
^ilAil' murder  of  malice  prepenfe,  robbing  in  or  near  the  highway^ 
y  Elix.  iap.  7.  in  cafe  of  burglary,  the  ftatute  of  4  £^  5  P.  f^  Mi 
cap  4.  in  cafe  of  malicious  commandif^,  Uc.  any  perfcn  to  commit 
^liudcTt  robbery,  wiifid  burning,  the  offmdois  are  oufted  of  their 
^brgy ;  the  body  of  the  iiidi^ment  muft  bring  themr  within  the  cxprefii 
purvirw  of  the  ftatgtes  or  otherwife  they  dall  have  the  beiie£t  o0 
clefgy,  but  it  need  not  conclude  cpntra  /ormam  ftatuti^  neither  is  ii 
vfual  in  fucb  cafes,  for  they  were  felonies  before,  and  tho'ftatutes  do 
not  give  them  a  new  puniftjment,  nor  make  them  to  be  crimed  c6 
another  natuffey  but  only  in  certain  cafes  take  away  clergy*  ; 

But  yet,  if  they  fliouM  condtide  in  thefecaies  centra  formmnftatuti^ 
it  would  not  vitiate  the  indiftment,  but  would  be  only  finpliifiigr ; 
&r  tho  the  ftatntes  do  not  give  a  new  penalty,  yet  they  take  away  wfe 
old  privilege,  when  the  caie  fitUs  within  die  circumftances.  men^ioad 
by  the  a^ 

Upon  the  ftatuto  of  I  Joe.  cap.  8.  oufting  perfons  of  clergy  in  citfe 
of  ftabbiog,  the  other  party  not  having  a  weapon  drawm,  Qor  ftricksn 

firft 
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ifft»  I  bive  kocrta  it  hdd  if  u  fiifictoit,  that  die  indiGlment  Vffng 
ftm  b&  wkhm  die  ptinrfew  of  the  ftatute*  dio  it  contfute  dot  contra 
fmium  ftdiuth  becaofe  it  was  felony  before,  and  the  flatute  only  takes 
away  clergy*    H.  23  Cor.  1.  Page  and  JffanoooJ  (a). 

Yet  the  ufual  courfe  at  diis  day  is  to  conclude  fudi  an  imfiftmcne 
«Mtfm  fiirmam  JloMif  and  acooidiogly  it  kadi  been  nile^  good.  71 
9  Jac.  B*  JR.  Crokcy  n.  4*  Bradley  and  Sanks^  but  it  is  not  diefb 
^nefiioned  bat  that  it  may  be  good  widiout  it;  fo  that  in  diefe 
cales,  where  clergy  is  fpecially  oufted  by  an  aft  of  pailiameat,  the 
infiflment  is  good  widi  dus  conclufion  or  widioot  it,  hot  the  bpft 
way  ia  d»fe  eafi»  is  to  follow  witat  is  moft  iifiial* 

tf  an.offi»ife  be  at  common  hiw»  and  alfo  prohSMled  by  ftatntti, 
^KT  ia££bnent  may  cooclade  cotura  ftfmam  ftahni  of  Jlaiutanon ; 
dn»  in  bamtryt  dio  dicre  be  no  diraft  ftacofs  ag^nft  it  by  diat  name^ 
yet  die  general  tenor  of  the  fcveral  ads  nmfiing  a^uaft  it  by  dicauH 
kicittionsy  die  indtfbnent  condudinj(  contra  formam  JiMtA^  or  £• 
Vtffonm  fioMorum  h  good,  and  it  is  the  nfnal  foim.  M*  31  V  39 
JUo.  B.IL  Croie^  a.  14.  Bnrton's  cafe  fij,  H.  9  Car.  U  B.  IE: 
Ciafmai^  cafe  fc^^  hot  it  muft  conckide  alfo  contra  patmy  Mi 
§Car.B.R.  Pefumi\cak(d). 

.  If  aa  ofinfe  be  at  common  law»  and  alfe  proMbited  by  flalutal 
vidi  a  coipond  or  other  penaltyi  yet  it  (eems'die  party  may  bo  in* 
difted  at  comosoa  law,  and  then,  the  it  conclude  not  contra  Jkttnii^ 
it  Bands  as  an  indidment  at  common  law,  and  can  recehr^  only  -dli 
r,  that  the  common  law  infli£b  in  that  cafe. 
Thts  in  iodiAment  for  a  riot  is  good,  tho  it  concludes  not' tintirk 
fioMi^  bewile  an  offenfe  at  common  law,  tho  probflHied 
(dfb'by  afia  of  parliament  under  feverer  penalties.  P.  5  Jat.  S.  X. 
VranaaU\aok(i). 

So  ir  finasy  if  perjury  be  committed,  that  is  widiin  the  flaMfe 
#f  S  jE/bi.  taf^  9.  but  concludes  not  contra  formam  ftatuti^  yet  if 
|.       1  is  a  good  indi(£bnent  at  common  law,  but  not  to  bring  hint 
^  ^  "*  widiin  the  corporal  punishment  of  the  ftatute. 

imlt  yet  Mich.  10  Jac.  B.  R.  an  indiAment  of  forceabte  entry 
afon  dM  ftsmte  of  8  H.  6.  cap.  9.  and  Mich.  9  Car.  \.  B.R.  sa 
jiditeiflbt  for  forgery  ^afhed  for  not  concluding  contra  formam  Jh* 

M  ittfvsi..  5^84.  (i)  %4t.  jl.fix  fl  s* 

Ui  Cn.  Elm.  148*  («)  %  K,jt  >  Sa*  1^.  4*    . 

tuUf 
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Mi\  Smith't  cafe  ffj ;  yet  both  dide  were  offenfes  at  common  kw 
tho  rcftitvtipii  were  not  at  common  law  in  the  firft  cafe  nor  piBory 
and  lob  af.eara  in  the  fecond,  bot  only  fine  and  imprifonmenc,  or  at 
moft  flanding  in  the  pillory,  but  widiout  mutilation. 

Rcgntarly,  if  a  ftatute  only  make  an  offenfe,  or  alter  an  offenfe 
from  one  crime  to  another,  as  making  a  bare  mifdemeanor  to  be-' 
come  a  felony,  the  indidment  for  fuch  new  made  offenfe*  or  new 
made  felony  nuift  conclude  contra  f$rmam  Jlaiutiy  or  otheiwifc  it  ia 
infiifidenL 

And  en  the  other  (ade,  if  an  offenfe  be  purely  at  common  bw,  ific 
conchide  cmurajmnamjlatmtij  it  is  infoficient,  and  ihall  be  ^[iiaflied» 
aaeept  in  the  inftance  above  given  touching  clergy,  ^  quo  fufra. 

And  dlerefi)re  an  tndiAment  of  battery  concluding  c^mrafmMm 
PmA  ia  mfofident,  and  ihall  be  qnafhed.    T.  1 2  Car.  B.  R.  Cr^ke, 
n.  a.  CMmli/n  cafe  (g), 

Thefe  general  obfervations  I  fludl  add  touching  indifimencs  npon 
ftitiffeiy  and  conclading  centra  f^rmamjlatutu 

Akbo  an  indiftmtnt  grounded  upon  a  ftatute  m(uft  conchide  cwfrcf 
firmmnfi0Utu  y^  it  is  not  neeeffiiry  to  recite  the  ftatute  in  the  in« 
di£bnent,  unlefs  h  be  a  private  ftatute,  whdreof  the  court  cannot  take- 
fiodce.  Ph.  C^m,  79.  S.  PatriJg/s  cafe.  Dy.  347.  a.  363.  a. 
.  Akbo  it  need  not  recite  a  general  penal  ftatute,  yet  it  amft  bring 
die  hlBt  wtdnn  the  exprefs  prohibition  of  the  ftatute,  otfaerwife  the 
(onclofimi  cvmrm  formamjiaiutiy  and  the  implicstion  thereof  wiU  not 
aid  the  xndiAment,  but  it  will  be  insufficient,  9  E*  4. 12§.  A.  As  ior 
an  indtdhnent  in  a  premunire  for  Mding  one  being  a  principal  main- 
tainer  of  the  jurifdiAion  of  thp  fee  of  R^nc  centra  formam  Jlatuti^ 
yet  dxefe  words  being  omitted  to  the  intcttt  tofet  forth  the  authoritj^  ^c 
which  are  part  of  the  (jualification  of  the  offenfe  containd  ^  « 
iatheftatutCy  die  indiftintnt  is  infaffieient,  af)d  not  aided  L^^^i 
by  the  conclufion  contra  formam  ftatutu  71  20  Elix.  Dy.  363.  a. 
ihiJ.  347.  tf.  fo  an  indi^hnent  upon  the  ftattlfe  of  1  Jac,  cap.  12.  of 
witchcrafty  if  j/.  be  indiAed,  that  exercuh  incantationem^  JngUc^ 
witchcraft,  contra  formam  ftatuti^  without  faying,  that  thereby  any 
perftm  was  pined,  lamed,  (5fr.  in  his  body,  it  is  infufficient,  becaufe 
that  is  a  circumftance  required  to  make  it  felony ;  but  if  the  indlA- 
mcnt  bCi  that  exercuitp  anglici  did  employ  males  Csf  nefarlot  fpiritus  tS^ 

ifi  x^*Al%%.  //.  !•  (/)  C!r#,  C^,  465,  -    • 

intenttone 
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haemime  to  deAroy  7*  ^*  this  is  good»  tho  no  otber  event  ienfues,  fot 
Ac  bare  employment  of  evil  fpirits  to  or  for  any  intent  in  felony* 
71  24  Car.  1*  B.R.  upon  an  indi&ment  removed  from  St.  Edmunds*^ 
Bury. 

kdA  tbits  £ir  touching  (he  forms  of  indictments,  iK^herein  genemfly 
we  are  to  take  notice,  1.  That  none  of  the  ftatutes  of  jeofails  ex-* 
tend  to  indidments,  and  tharcfore  a  dcfedive  indi£Uiient  is  not  aided 
hy  verdiiSt. 

2.  That  in  favour  of  life  |rreat  ftri£h)efles  have  been  in  all  timc^ 
lequired-in  points  of  indi£lments,  and  the  truth  is,  that  if  is  grown  to 
be  a  blemifli  and  inconvenience  in  the  law,  and  die  admioiftratioik 
thereof;  more  offenders  efcape  by  the  over  eafy  ear  given  to  ex- 
ceptions in  indiif^cntsy  than  by  their  own  innocence,  and  many  times 
grofs  murderSi  burglaries,  robbibries,  and  other  heinous  and  crying 
offenfes,  dcape  by  thefe  unfeeml  jf  niceties  to  the  reproach  of  the  law. 
Id  the  (hame  of  the  government,  and  to  the  encouragement  of  villapy, 
and  to  the  diflionour  of  God.  And  it  were  very  fit,  that  by  iomt 
law  this  oversown  curiofity  and  nicety  were  reformed,  which  is 
Qow  become  the  difeafe  of  the  law,  and  will  I  fear  in  time  f^ow  mor* 
tol  without  ibme  timely  remedy  (hj. 

« 

{h)  ThU  advice  of  our  anthor  iroald,  if  felony ;  for  if  no  exceptions  were  to  be 

eomplied  wicli,  be  of  excellent  ufe,  for  it  allowed,  but  what  went  to  the  mencs, 

%oiiid  BOt  ooly  prevent  the  guilty  froim  there  would  then  be  no  rcafoa  «»  denf 

•fearing,  but  would  likewife  be  a  guard  that  aflifbnce  in  cafes,  where  life  is  con* 

(B  tnaoocBce,  for  theicby  would  1^  re-  cemed,  which  yet  is  allowd  in  every  petit 

moved   the    only  pretcaic,    upon  which  trcfpals. 
cooftiel  ia  deiiaea  the  prilboer  in  cales  of 


p^)  CHAP.    XXVI. 

t  *. 

Cpnarmng  procefs  upon  indidments# 

IN  many  cafes  upon  an  indiAment  procefs  of  outlawry  lies  not  wt 
common  law,  nor  at  this  day,  as  in  an  indidment  of  foreitallin^ 
22  £•  4.  11.3.  but  in  an  indi&ment  of  irefpafs  the  proceft  is  vmn 
fiicioit  amd  when  non  inventus^  is  returned  capias  and  exigent* 

But  in  all  indidlments  of  febny  or  treafon  procefs  by  capias  and 
gMiieni  lies,  and  at  the  common  law  in  cafe  of  felony  or  treafon  there 

was 
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» 

was  but  one  capias^  and  upon  ntn  inventus  returned  an  exigent  awaxd« 
ed)  and  fo  to  the  outlawry.    22  Jffl  81.    I  /f.  5.  6.  a. 

But  by  the  ftatute  of  25  E»  3.  cap,  14.  If  a  man  be  indited -before 
juftices  in  their  feffions  to  hear  and  determine^  and  be  returned  non 
eji  inventus  upon  the  capias  iOued,  another  writ  of  capias  (hall  iflue 
returnable  three  weeks  after  with  a  precept  to  feife  his  goods,  and 
detain  them  till  the  precept  returned,  and  if  again  nan  inventus  be 
returned,  then  an  exigent  (hall  ifiue,  and  the  goods  forfeit,  and  if  he 
yield  himfelf  upon  the  capias^  then  the  goods  (aved. 

This  ftatuce  extends  not  to  treafon,  and  therefore  certainly  in 
treafon  die  exigent  muft  iiTue  updn  non  inventus  returned  upon  the 
firil  capias. 

And  altho  die  ftatute  fpeaks  generally  of  felony,  it  feems  that  upon 
an  indid^ment  of  murder  the  exigent  (hall  ifiue  after  the  firft  capias^ 
as  at  common  law,  and  accordingly  in  an  appeal  of  robbery.  8  H.  5. 
6.^.    Procefs22^,    Coron.  \M. 

But  It  is  faid,  that  in  an  indi6hnent  (or  appea})  pf  robbery  there 
fliall  be  two  capias  in  the  king's  bench  before  the  exigent  (hall  ifTue. 
8  //.  5.  ubifupra,    Stamf.  P.  C.  Lib.  II.  cap.  17.  fol.  67.  a. 

But  at  this  day  the  procefs  in  cafe  of  an  indidlment  of  any  j. 
felony  is  only  one  copias^  and  then  an  exigent,  L   y^  J 

For  this  (btute  of  25  E.  3.  cap,  14.  as  to  the  fccond  cafe  is  hardly 
applicable  to  the  king's  bcnch»  nor  indeed  well  to  other  juftices,  that 
fit  by  commifiion,  for  the  fecond  capias  is  to  be  returned  at  three 
"vixeks  after,  which  may  be  out  of  term,  or  after  the  feflion  of  the 
juftices  ended ;  therefore  quare  the  ufage. 

By  the  ftatute  of  8  H,  6.  cap.  \0,  upon  appeals  or  indidlments  of 
treafon,  felony,  or  trefpafs  before  juftices. of  peace  or  any  other  Jhav- 
ing  power  to  take  fuch  indiiflments  or  appeals,  or  other  juftices  or 
commiffioners  in  any  county,  or  francltife  againft  any  perfon  dwelling 
in  any  other  county  than  where  the  indictment  or  appeal  is  taken, 
after  the  fijft  capias^  another  capias  (hall  ifiue  to  the  (heriff  of  tba^ 
county,  ^'herein  the  party  indldled  is  fuppofed  to  be  converfant^  re« 
turtiable  before  the  faid  juftices  or  commi(fioners  three  months  after> 
l^c,  with  a  precept  to  the  ftieriff  to  make  proclamation  at  two 
county  courts  for  his  appearance  at  the  day  of  the  return,  and  dien 
the  exigent  to  ifiue  upon  bis  default,  and  in  cafe  any  exigent  be  a;* 
warded,  or  outlawry  pronounced,  otherwife  to  be  holden  for  none. 

Vol,  II.  N  Bijt 
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But  if  the  party  were  converfant  in  the  county  where  he  is  in- 
didled  at  the  time  of  the  felony  or  treafon  committed,  the  procefs  to 
be,  as  was  at  common  law. 

A  provifo  not  to  extend  to  the  king's  bench  nor  CheJJer, 

By  the  ftatutc  of  10  H,  6.  cap,  6.  the  fame  procefs  is  dire<Jlcd  upon 
indiflments  of  felony  or  treafon  removed  into  the  king's  bench  by 
certiorari^  or  into  any  other  courts. 

But  as  to  indi£l:ments  of  felony  or  treafon  originally  taken  iii  the 
king's  bench,  they  are  not  within  thefe  flatutes,  but  by  the  ftatute  of 
€  Hi  6.  cap,  1.  there  is  fpecial  provifion  made,  that  before  any  exigent 
awarded  the  court  (hall  iffue  a  capias  to  the  (berifF  of  the  county, 
where  the  indifiment  is  taken,  and  another  to  the  flierlfF  of  that 
county  whereof  he  is  named  in  the  indidlment,  having  fix  weeks  time 
or  more  before  the  return,  and  after  thefe  writs  returned  the  exigent  to 
ifTue  as  before. 

r  f  ^1  Upon  thefe  flatutes,  little  efFeft  hath  been  obtaind,  for  if 
*•  "  "^  the  party  were  converfant  in  the  county  where  the  felony 
or  treafon  was  committed,  (as  indeed  he  cannot  be  otherwife,)  dicn 
he  may  be  named  of  that  place  wliere  the  fa£l  was  committed  in  the 
indi£hnent,  and  then  the  procefs  is  to  go,  as  at  common  law  .before 
the  flatutes,  and  this  is  the  ufual  courfe  at  this  day,  that  if  the  felon v 
be  committed  in  jf.  in  the  county  of  B.  the  indi6lment  runs  only, 
quid  J.  S.  mpcr  de  A.  in  com"  B.  pradi^^  (where  the  indlftment  is 
taken). 

And  upon  the  fame  reafon  It  is,  if  J.  S.  be  indivfled  in  the  county 
ofJ8.  for  a  felony  there  committed,  and  the  indi6lment  runs  tjius: 
J.  S.  nuper  de  A.  in  com*  B.  alias  J.  S.  nuper  de  D.  in  toirC  S.  there 
ihall  no  procefs  go  to  the  (hcriff  of  S.  becaufe  that  addition  is  only 
in  the  alias  di^usy  which  is  neither  material  nor  traverfable,  and  there- 
.  fore  procefs  fball  iffue  only  in  the  county  of  5.  where  he  is  indiftcd, 
and  no  capias  with  proclamation  in  the  county  of  S.  and  the  fame 
law  in  an  appeal.  '\  E.  \,  \a. 

If  J,  S.  be  inditSled  in  the  county  of  B,  in  this  manner;  J.'S,  Je 
A.  in  com'  B.  vuper  de  C.  in  com'  D.  the  capias  fhall  iffue  only  in  the 
county  of  B.  for  tAere  the  indii^mcnt  fuppofeth  him  adlually  con- 
verfant at  the  taking  of  the  indiftmeut ;  but  if  tht  indiflment  runs 
^us :  J.  S.  nuper  de  A.  in  com'  B.  nuper  de  C.  in  com'  D.  in  this 
cafe  there  ihall  go  a  capias  not  only  ioto  the  county  of  5.  where  he  is 
indiftcd,  but  upon  the  return  thereof,  (if  it  be  before  commifEoners,) 

«  ca" 
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t  capias  ^'ith  proclamations  to  the  (heriiFof  jD.  and  (if  in  the  king*s 
bench  upon  an  indictment  originally  found  there,)  one  capias  to  one 
fherifFy  and  another  to  the  other  flierifF  according  to  the  ftatutes  of  8, 
10  and  6  Hen,  6.  above-named,  becaufe  he  is  not  named  de  A.  in 
com*  B.  but  nuper  de  A.  in  conC  B,  and  nuper  de  C.  in  conC  D. 
and  not  ^-ith  an  alias  di^usy  as  in  the  former  cafe.  30  H*  6.  Ttq^ 
cefs  192  fAJ. 

If  a  man  be  indi£led  by  the  name  of  J.  S.  nuper  de  A,  in  com*  Cef- 
triit,  the  fecond  capias  with  proclamation  (hall  be  awarded  to  the 
prince  or  his  lieutenant,   31  17.  6.  11.  and  the  like  to  the  .        . 
bifliop  oi  Durham^  or  chancellor  of  Lancajler*  L   5^7  J 

There  was  a  very  (harp,  yet  ufeful  fiatute,  2/75.  cap.  9.  "  K 
'*  any  perfon  make  complaint  In  tlie  chancery  of  any  felony  or  riot 
''  committed,  and  that  the  offender  fly  or  withdraw  himfelf  to  the 
'*  intent  to  avoid  execution  of  the  common  law,  a  bill  thereof  (hall 
'*  be  made  for  the  king  and  deliverd  to  the  chancellor,  who,  (if  he 

be  duly  informed,  that  fuch  bill  containeth  truth,}  (ball,  at  hi&  diC* 

cretion,  giant  a  capias  to  the  (heriflF  of  the  county  where  the  o& 
*^  fenfe  is  committed,  returnable  in  chancery  at  a  certain  day ;  and 
^*  if  the  perfons  yield  themfelves  to  the  (heriff,  they  (hall  Be  com- 
'^  mitted  or  baild,  as  the  cafe  (hall  require,  and  it  (hall  be  commanded 
^*  to  inquire  of  the  fa<%,  and  thereupon  to  be  done  as  tlie  law  re* 
••  quireth ;  but  if  they  appear  not,  then  a  writ  of  proclamation  to 
**  i(rue  to  the  (heriflF  returnable  in  the  king's  bench,  by  which  it  (hall 
<«  be  commanded,  that  he  make  proclamation  in  two  counties,  that 
*'  the  parties  appear  in  the  king's  bench  to  anfwer  the  matters  in  the 
'*  bill,  (the  fubftance  whereof  is  to  be  recited  in  the  writ,)  upon 
'*  pain  to  be  convidl  of  the  oiFenfe,  and  if  they  come  not  at  the  dayy 
**'  to  (land  attaint,  and  if  they  come  thin^  the  (ad  to  be  inquired  of 
••  as  above. 

•*  Provided  that  the  fuggeftion  of  fuch  riots  be  te(li(ied  to  the  chan« 

^*  cellor  under  the  feals  of  two  jndices  of  the  peace  and  the  fheriff 

^*  of  the  county  before  the  capias  granted,  the  fubftance  of  the  com- 

'*  plaint  to  be  expreft  in  the  writ  of  capias^  and  alfo  in  the  writ  of 

'*  proclamation."     Like  provifion  for  the  counties  palatine. 

This  is  marked  as  an  oblblete  ftatute,  but  I  know  no  a£l  of  par-i 
^Kament  that  repeals  it,  unle(s  it  be  the  implication  of  the  ftatute  Cii 

4 
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\6  Car,  1.  cap.  lO.  which  yet  feems  not  to  extend  to  the  repeal  of 
fhefe  ftatutcs,  for  the  chancellor  hath  no  power  to  hear  and  determine 
flie  o^enfcs,  but  only  to  grant  preparatory  procefs  to  bring  them  in 
to  anfwer  according  to  law,  for  ihey  are  to  be  proceeded  againft  by 
indiiSlmenty  if  they  appear. 

Yet  this  ftatiite  hath  no^1)een,  that  I  know  of,  put  in  urc, 
Becaufe  it  feems  doubtful,  whether  it  extends  to  murders 
or  robberies,  unlefs  accompanied  with  a  riot.  2.  Becaufe  it  is  left  fo 
the  difcretion  of  the  chancellor  to  iffue  the  procefs.  3.  Becaufe  fo 
ixiany  things  previous  to  the  procefs  are  required,  as  bill,  certificates* 
^rol^able  evidence.. .  4.  Becaufe  it  takes  up  fo  xtiudh  delay,  that  they 
inay  as  foon  be  taken  up  by  the  ordinary  way  of  indi^lment  and 
procefs  of  outlawry.  5.  And  efpecially,  becaufe  in  fnch  cafe  the 
kvaiTant  of  ^he  chief  juAice  or  any  other  judge  of  the  king's  bench, 
upon  oath  made  touching  the  offenfe  and  the  offenders,  readieth  all 
psLTts -of  EnglauJ,  .  6.  Becaufe  it  is  fo  feverc,  for  an  innocent  perfoa 
Boay  be  convi£led  upon  default  of  ^ippearance,  and  yet  haiFe  had  no 
notice;  but  in  cafe  of  an  outlawry,  ^o  it  be  an  attainder  In  itfelf,  yet  . 
fmali  exceptions  are  commonly  allowed  to  the  procefs  or  retiirn,  and 
fo  by  writ  of  enor  ufually  and  eafily  reverfible,  and  the  party  put  to 
plead  to  tlie  inditflmcnt* 

But  certainly  it  mi^ht  be  of  ^cat  ufe^to  bring  in  and  punrfli  not6- 
rious  offenders,  if  iifued  difcceetly  and  upon  great  occafions,  provided 
the  parties  were  firft  indidled  by  the  grand  inqueft. 

Now,  for  the  farther  declaring  .tlie  bulinefs  of  procefs  upon  indi£t- 
ments  of  felony  thefe  points  .are  confiderable.  K  Who  may  iifue 
procefs  of  outlavn-y.  2.  Againfl  whom  it  is  to  be  iflTued  in  illation 
•to  principals  and  acceflaries.  3.  What  the  tenor  of  the  exigent  end 
outlawry.  4.  What  the  effeft  or  confequence  of  either.  5.  How 
avoidedeither  bydifcontinuance,  fuperfedeas^  or  error. 

I.  As  to  the  firft  of  thefe,  namely,  who  may  iflue  procefs^  by  capias 
and  exigent* 

Ihe  court  of  king's  bench  either  upon  an  indictment  originally 
taken  before  them,  or  removed  thither  by  certiorari  may  iflue  procefs 
of  capias  and  exigent  xVOto,  any  county  .of  JEngland  .upon  a  non  eft  in* 
'  venitis  returned  by  d>)^  fheriff  of  the  county,  where  he  is  indifked;  afl4 
a  iefiatum^  that  he  is  in  fome  other  county. 

Juftices  of  gaQl4ielive«y  rtesgularly  cannot  iflue  a  tapias  at 
^  "^  ixigent,  becaufe  their  copmifllon  is  to  deliver  the  gaol  4r 

frifiwik^ 
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prifonibus  in  ea  exlftentikus^  fo  that  thofe,  whom  they  have  to  do  with, 
are  always  intended  in  cuftody  already  ;  vldefupra  cup.  5. 
'  Jultices  of  oyer  and  terminer  may  ifTue  a  capias  or  exigent^  and  ifX 
proceed  to  the  outlawry  of  any  perfon  indifled  before  them,  dire^^fisd 
to  the  (heriff  of  the  fame  county,  wh^e  they  hold  their  feflk>n$  at 
Common  law. 

But  by  chc  ftatute  of  5  E,  3.  c<^,  11.  they  may  iflTue  j^ocefs  of  ex- 
fias  and  exigent  lo  all  the  counties  of  England  ^^\n&  perfons  indicted 
or  outlawed  of  felony  before  them. 

Juftices  of  peace  may  make  out  procefs  of  outlawry  upon  indi6l« 
ments  taken  before  themfelves,  or  upon  ii^diilments  taken  before  the 
iberiff,  and  returned  to  the  juftices  of  peace  by  the  ftatute  of  1  E.  4* 
cap^  1.  but  the  power  of  the  fherifF  to  make  any  procefs  upon  indict- 
ments taken  before  him  is  taken  away  by  that  ftatute. 

The  procefs  to  the  outlawry,  viz,  the  capias  and  exigent  muft  be  in 
the  king's  name,  and  under  the  judicial  feal  of  the  king  appointed  to 
that  cour^  that  iflues  the  procefs,  and  with  the  tejie  of  the  chief  jus- 
tice, or  chief  judge  of  that  court  or  fefiions. 

A  man  is  indi(Sted  by  inquilltion  before  the  coroner,  ^ttrt  if  he 
can  by  law  pake  out  procefs  of  outlawry ;  videtur  tpodjic*  27  AJfix. 
iti.  B.  outlawry  38. 

IL  Againft  whom  procefs  of  outlawry  (hall  ilTue  upon  an  indiC^ 
ment. 

Akho  in  civil  actions  between  party  and  party  regularly  a  capUs 
or  exigent  lies  not  againft  a  lord  of  parliament  of  England^  whether 
fecular  or  eoclefiafiical,  yet  in  cafe  of  an  indt^^Qient  for  treafon  or 
felony,  yea,  or  but  for  a  trefpa(s  vi  ^  armis,  as  an  aflault  or  riot, 
procefs  of  outlawry  (hall  iftue  ag&inft  a  peer  of  the  realm,  for  the  fiiit 
is  for  the  king,  and  the  offenfe  is  a  contempt  againft  him :  And  there- 
fore, if  a  refcue  be  returned  againft  a  peer,  I  if.  5.  or  if  a  peer  of 
parliament  be  coovi£t  of  a  dilfeifin  with  force»  H,  32  Eliz.  B,  R. 
Croke^  n.  9.  Lord  Stafford^  cafe  (i)^  or  denies  his  deed,  j-  ^^ 
•nd  it  be  found  againft  him,  M.  33  ^  39  £11%.  B.  R.  ^^  J 
Croke^  n.  S6«  the  «u:l  of  Lincoln'^  cafe  (k)^  a  capias  pre  fine  ,Vi 
exigent  fliall  iflue,  for  the  king  is  to  have  a  fine,  and  the  fame  reafda 
is  upon  an  indi&ment  of  trefpafs  or  riot,  and  much  more  in  the  cf^e 
of  felony. 

(iJCr9,  El'm»  170.  (k)  Cro.  EHa,  503. 
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In  an  appeal  by  writ  againft  principal  and  acceflary,  becaufe  the 
vrrit  18  general  and  diftinguiiheth  not  which  is  principal  and  which 
acceflary,  the  procefs  by  capias  (hall  go  agaiuft  them  all ;  but  if  the 
defendants  make  default,  the  plaintiff  tn  the  appeal  ought  to  declare 
which  is  principal  and  whicK  acceflary  before  the  exigent  iflues,  aiid 
then  the  exigent  (hall  go  only  againft  the  principal,  and  if  he  dif- 
tinguifheth  h  not,  but  prays  an  exigent  againft  all,  he  is  concluded  to 
charge  any  as  acceflary. 

But  in  an  appeal  by  bill  or  an  indl^^ment,  the  bill  or  indiftment 
declares  which  is  principal  and  which  acceffary,  and  there  indeed  the 
procefs  by  capias  is  againft  them  all,  but  when  it  comes  to  the  exigent^ 
the  exigent  (hall  iflue  only  againft  the  principal,  and  procefs  continue 
by  capias  infinite  againft  the  acceffary,  till  the  principal  be  outlawd, 
and  tlien  an  exigent  to  ifliie  againft  the  acceffary,  becaufe  t/ien  the 
principal  is  attaint  by  outlawry ;  and  if  the  acceffary  appeal-  upon 
the  cafiasy  he  (hall  be  let  to  bail,  and  have  idem  dies  by  bail  till  the 
proce(s  be  determind  againft  the  principal,  and  this  was  tKe  common 
law,  but  farther  fettled  by  the  ftatute  of  PFefim.  1 .  cap.  14.  12  C^  In- 
Jtit.  p.  183.  and  Stamf.  P.  C.  Lib.  11.  cap.  17.  fol.  69  W  70^ 

If  yt.  and  B,  be  indidted  as  principals  in  felony,  and  C.  as  acco(Ciry 
to  them  both,  the  exigent  againft  the  acceffary  (hall  ftay  as  be^e, 
till  both  be  attainted  by  outlawry  or  plea.  40  JJiz.  25.  fsf  1  H.  ^ 
36.  i,  for  it  is  faid,  if  one  be  acquitted,  the  acceffary  is  difcharged, 
becaufe  indifled  as  acceffary  to  both,  and  therefore  fliall  not  be  put 
to  anfwer  till  both  be  attaint.  2  Co.  Inflit.  183.  Plowd.  Com.  99.  b. 
dubitatttr ;  for  tho  C.  be  acceilary  to  both,  he  might  have  been  in- 
r  n  1  ^^^^  ^'  acceffary  to  one,  becaufe  the  felonies  are  in  law 
^  "^  feveral,  but  if  he  be  indiAed  as  acceffary  to  both,  he  muft 
be  prov'd  fo.  4  Co.  Rep.  44.  b.  Fauxe's  cafe.  47.  b.  fFaite*s  ca£b, 
2  Co.  Ivjlit.  ubi  fupra\  but  vide  9  Co.  Rep.  119.  a.  lord  SancAar*s 
cafe  contra  per  totam  Cttriam. 

Nota  the  diverfity  feems  to  be  between  an  accefiary  to  two  princi- 
pals in  an  appeal,  there  he  iliall  not  be  convi6t,  if  he  be  only  ac- 
ceffary to  one ;  but  if  Jl.  and  B:  be  indi6ted  as  principals,  and  C.  be 
indided  as  an  acceilary  to  bo^th,  if  he  be  found  acceffary  to  one,  he 
ftall  be  convided,  becaufe  the  king's  fuit ;  quaro  ^  H.  5.  6.  t. 
9  Co.  Rep.  119.  a.  lord  Sanchar"  cafe  {*). 

(•J  Vidtjupra^  f*q\.  p.  614. 

UL  As; 
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ni.  As  to  writ  of  exigi/acWi  and  the  return  thereof. 

If  the  defendant  render  himfelf  to  the  flierifF  before  the  qulntocx-^ 
afiusy  and  appear  in  court  at  the  return  of  the  exigent  and  plead,  and 
s  bailed  to  attend  the  trial,  and  then  make  default,  the  inqucd  (hall 
not  be  taken  by  default  iti  any  cafe  of  felony,  cither  upon  an  incliftment 
or  an  appeal,  tho  it  may  In  other  cafes,  but  a  new  capias,  and  after 
that  an  exigent  fliall  Ifiue,  and  a  capias  againft  the  bail.  19  £.  3. 
Exigent  10. 

If  an  exigi  facias  be  delivered  to  the  (hcrlff,  and  there  are  but  two 
county-courts  before  the  return,  and  the  iheriff  return  the  firll  aad 
fecond  exaiius  l£  non  comparuity  and  that  there  were  no  more  county- 
days  between  the  delivery  of  the  wiit  to  hira  and  the  day  of  che  return^ 
there  may  iflue  a  fpecial  exigi  facias  with  an  allocato  comitatu,  if  it  be 
prayed,  after  the  return,  and  before  any  new  county-day  be  pa  ft,  hut 
if  any  county-day  be  paft  between  the  lad  of  the  former  county-days 
and  the  return,  no  exigi  facias  (hall  ifliie  with  an  allocato  comitate,  but 
an  exigi  facias  de  novo,  for  the  demand  of  the  party  muft  be  at  five 
county  couns  fucceilively  lield  one  after  another  without  any  county- 
court  intervening,  22  E.  3  \l,  a.  fo  if  after  the  fecond  cscaflus  the  of- 
fender render  himfelf  and  finds  mainprife,  and  at  the  day  of  the  return 
makes  default,  exigi  facias  vfh\i  an  allocate  comitutu  (hall  iflue,  bc- 
caufe  three  co:mty-days  intervened,  but  a  new  exigent  and  a  ^  -. 
capias  againft  the  bail,  22  E,  3.  ubi  fupra^  and  32  £.3. 
Exigent  14. 

And  therefore  in  London,  where  the  holding  of  the  huftings  is  un- 
certain, no  exigi  facias  (hall  iflue  with  an  allocato  huj}ing\  becaufe  the 
court  cannot  take  notice  of  the  fet  times  of  holding  it,  as  they  may  of 
the  limes  of  holding  the  county-court.  21  E,  3*  35.  b,  17  E.  3.  43.  b. 
Exigent  1 1,  but  vide  contrarium  at  this  day  an  allocato  hujling\  H. 
\9  Jac.  B,  R,  Archer  d^vA  Dally  (l)y  where  it  was  agreed,  that  if  an 
exigent  iflTucs  in  London,  and  they  begin  \x\\i\xii\iig  de  placito  tcrta^ 
(as  they  may)  ihey  (hall  proceed  along  at  that  huftings  to  thq  out- 
lawry, without  mingling  their  huftings  de  communibus  plasitis  ;  but  if 
an  allocato  hujling*  comes,  they  (hall  proceed  without  omitting  any 
hufting. 

If  the  offender  Appear  at  the  capias  and  pleads  to  i(rue,  and  is  then 
Jet  to  hail  to  attend  his  trial,  and  then  mak^  default,  the  Inqutft  ia 
cafe  of  felony  Ihall  never  be  taken  by  default,  but  a  capius  adaudicn-* 

N  4  .  '^  ^«'» 
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Jam  juratam  fliall  Iflue,  and  if  he  be  not  taken,  an  cxigeYit^  vide  26 
^.  51.  Coron.  196.  and  if  he  appeared  upon  the  fAp/^^K/  aud  then  made 
default,  an  exigi  facias  de  novo  fliall  ifluc.  16  Jff-  1$. 

But,  if  upon  the  capias  or  exigent  the  (herifF  returns  cepi  corpus^  and 
at  the  day  bath  not  his  body,  the  flieriff  fliall  be  puniflied,  but  no  new 
exigent  awarded,  becaufe  in  cuftotly  of  record.  30  Jff^z.  23.  but  if  the 
i>arty  be  returned  outlawd,  the  procefs  thereupon  is  a  capias  uticgatwn. 

And  tliat  I  may  fay  is  once  for  all,  as  well  this  procefc  of  capias  ut^ 
legatum  as  all  other  procefs  upon  an  indidlment,  and  generally  all  pro- 
cefs for  the  king  are  with  a  non  omittas  propter  aliquam  libertatem. 

And  therefore,  by  virtue  of  thefe  procefles,  the  flieriff*  may  enter 
into  any  liberty  to  execute  the  fame. 

And  if  the  party  be  in  his  own  houfe,  or  in  the  houfe  of  any  other, 
if  the  doors  befliut,  and  the  flieriff  having  given  notice  of  his  procefs 
demand  admittance  and  the  doors  be  not  opened,  he  may  break  open 
the  doors  and  enter  to  take  the  offender.  5  Co.  Rep.  91.3.  Semayne*s 
cafe,  f^  Hbros  ibidem. 

r^     -1       Nay  farther,  if  a  party  outlawd  be  in  a  houfe,  and  the 
*'-'  door  be  refufed  to  be  opened,  theconflable,  or  any  other  per- 
fon  in  purfuit  of  the  felon,  may  break  open  the  doors  and  apprehend  a 
pel  fon  outlawed  or  indidled  of  felony. 

The  return  of  the  outlawry  muft  be  certain. 

It  muft  fliew  where  the  county-court  was  held,  and  in  what  county, 
therefore  ad  comitatum  meum  S.  tent,  apud  O.  and  fays  not  in  comitatu 
fradiHo  or  in  ctmC  S.  is  erroneous.  I  i  iJ.  7*  10.  a.  dubitatur. 

The  like  if  it  b^  ad  comitatum  meum  tent  urn  apud  S.  in  com^  Somers', 
and  fays  not  ad  comitatum  meum  Somers',  or  ad  comitatum  Somers', 
without  faying  ad  comitatum  meum  Soraerfet.  P.  7.  Jac.  B.  R.  ad- 
judged, fVhiting^s  cafe  (m).  6  H.  7.  15.  *.  U  H.  7.  10.  a. 

And  yet  in  that  cafe  at  the  defu-c  of  the  king's  attorney,  in  cafe  of 
an  outlawry  of  felony  a  certiorari  iffued  to  the  coroners  to  certify  the 
tnith,  and  thereupon  the  return  was  amended  according  to  a  like  pre- 
cedent in  the  time  of  E.  4.  T.  3  Car.  B.  R.  Plumbs  cafe  (n)^ 

The  flxeriff*  muft  return  the  day  and  year  of  the  king  to  every 
ixalius. 

If  the  day  and  year  of  the  king  be  inferted  in  the  1,  2,  3  and  5  ex* 
0ffus,  but  omitted  in  the  4th  exailus^  it  is  erroneous,  and  fliall  not  be 

{m)  %  R%  A. p.  8o«.^A  a.  (a)  Falm.  480.  t^cb  2x0. 
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fup{)lied  by  intendment.  M.  1^  Jac.  B.  R.  Chopman*^  Oitc  z^vii^^ 
cd  foj. 

So  if  it  be  anno  regnt  Jomimt  regifu^  Without  faying  EthuAetha^  or 
Jomrme  EUxabetha  without  faying  regin^,  P,  1  Jac.  C.  B,  Bt&foriPt 
cafe  ffj)  and  Branching's  cafe  fqj,  or  anno  regni  domim  regis  Jdtoii 
without  faying  regnifui  Anglia^  for  the  year  of  England  ^d  Scoiiand 
differ.  H.  1.  Jac.  Pen's  cafe  frj,  fo  if  there  be  lef9  than  a  month  bc- 
twcecn  the  firft  and  fccond  exodus.  H.  IS  Jac.  S.  Jfe.  Taverner*% 
calc  (^J.  . 

Ad  hujiing  tent'  apud  Guildhall  civitatls  London  without  faying  A 
communibus  piacltis  is  erroneous,    becaufe  they    have  tviro  -        ^ 
huflings,  one  de  communibus  placitisy  znothtr  de  piacitis  terr^'  ••      ^ 
6  H.  7.  \5.b.  11  //.  7.  10.  A. 

So  if  an  exigent  be  againft  A.  and  S.  and  the  return  is  primo  exa^ 
fuerunt  bf  nbn  comparuerunt  without  faying  nee  eorum  aliquis  c^mpamit^ 
it  IS  erroneous,  i/.  13  Jac.  A  R.  Taverner's  cafe  adjudged  (tj^  ft 
fapius  alibi. 

If  there  be  two  coroners  in  a  cbunty»  the  calling  upon  the  exigtm 
may  be  by  one  of  them,  and  like  wife  one  alone  may  give  the  judgmmt 
of  outlawry.  14  if.  4.  34.  A.  per  Hankf.  39  //.  6.  40.  ^. 

But  it  feems  the  return  muft  be  by  two  in  minifterial  a&.  14  A 
4.  34.  b.  39  H.  6.  40.  b. 

The  name  of  the  coroner  mud  be  fubfcribed  to  the  judgment  of 
outlawry  at  the  quinto  exadus.  M,  9  Car,  B,  R.  Ethrington's  caft 
upon  an  outlawry  of  felony,  and  it  muft  be  fubfcribed  alfo  by  the 
name  of  their  office  A.  Bl  and  C.  D.  coronatores^  unltft  in  Londox^ 
where  the  mayor  is  coroner.  iW.  13  Jac:  B.  R.  Earle's  cafe  (uj.  P# 
17  Jac.  Croke^  «.  11.  Garrard's  C2Lk  f^J. 

The  (lieriff's  name  and  office  muft  alfo  be  fubfcribed  to  the  return 
of  the  exigents  e.  g.  A.  B.  armiger^  vicecomes. 

IV.  As  to  the  tS&Ek  of  the  exigent  or  outlawry  in  tirafon  or  felony. 

1.  As  tt)  the  exigent  the  very  iffuing  of  the  writ  of  exigent  in  cafe  of 
treafon  or  felony  gives  to  the  king  or  the  lord  of  a  franchife,  to  whoi& 
•that  liberty  is  granted,  the  forfeiture  of  all  the  goods  of  the  party  fo 
put  in  'exigent  from  the  time  of  the  tejie  of  the  writ  offxi^t.  41 
AJJ7z.  13. 


fo)  t  R.  A. p,  %Qi.fh  I,  (0  l^'i^' p'  8^*-  /^'  5- 

if)  Ibid,  p,  8oa.  pL  6.  h)  I  R.  ^./>.  802.  */.  u 

If)  2  R.  A.f,  80a.  pL  fi  («)  Ihid,  p,  %oz.pL  3  6f  4« 

\r]  Uut,  p.  80a.  pi,  8.  (^}  Ct«.  Jec.  531. 
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And  ihereforCf  if  in  an  ^cal  the  exigent  be  well  awarded,  tho 
Ae  writ  of  appeal  be  abated,  the  forfeiture  of  the  goods  by  the  exi^ 
gent  (lands  in  force.    43  E.  3.  17*  b»  Stamf,  P.  C.  Lib.  IIL  cap.  22. 
/dA  1«4.  b. 

And  tho  the  outlawry  be  reverfed  for  error  in  law  or  in  fa£l,  as  if 

the  party  were  iinprifond  at  the  time  of  the  outlawry  and  after  the 

r        -I  ^xigentf  whereby  the  outlawry  is  levcrfed,  yet  the  exigent  be- 

'-     ^*'  ing  w^U  awarded  the  forfeiture  of  the  goods  ftands.    19  £.  3. 

Twftitnre  19.    30  if.  6.  ibid.  31. 

And  therefore  a  fpecial  writ  of  error  lies  even  upon  the  award  of 
Ac  exigent  for  the  party  fo  put  in  exigent  or  his  executors  to  revcHe 
die  award  of  the  exigent^  if  it  were  erroneoufly  awarded  for  enor  in 
bw  or  error  in  hGt.  M.  33  &  34  Eli%.  B.  R.  Marjhe\  cafe  ad- 
jadgidy  cited  in  Foxle/s  cafe,  5  Co.  Rep.  111.  a.  but  not  without  rc- 
verfal  by  writ  of  error.  Ibid.  As  if  he  were  in  prifon,  or  beyond 
the  fea,  or  bad  a  charter  of  pardon  before  the  exigent  awarded,  and 
thereupon  tlie  very  award  of  the  exigent  (hall  be  reverfed,  and  the 
party  redored  to  his  goods,  and  fo  it  is  for  matter  of  law,  a&  if  the 
exigent  ifliied  againft  the  accefTary  before  the  principal  attainted. 
Stamf.  ubi  fupra* 

But  the  avoiding  only  of  the  outlawry  avoids  not  the  exigent  if  well 
awarded,  nay  altho  the  party  render  himfelf  after  the  exigent  awarded* 
and  plead  to  the  indi<^ment,  and  is  found  not  guilty,  yet  the  forfeiture 
by  tte  exigent  ftands  in  force.    22  JJiz.  8 1 . 

Therefore  it  is  neceflary  for  a  party  outlawd  in  felony  to  bring  his 
writ  of  error  fpeciaUy  tarn  in  adjudicatione  brevis  de  exigi  facias ^  quam 
in  promulgatipne  utlegaria^  for  tho  the  outlawry  be  reverfed,  it  doth 
not  revcrfe  the  award  of  the  exigent. 

•  But  eiTor  in  the  exigent  is  caufe  to  reverfe  the  outlawry,  and  error 
in  the  appeal  or  indidlment,  upon  which  the  exigent  is  awarded  is 
caulie  to  reverfe  both  outlawry  and  exigent. 

But  without  a  judgment  of  reverfal  in  a  writ  of  error  the  forfeiture 
by  the  exigent  awarded  (lands,  tho  the  indi£biient  be  quaihed  pr  the 
appeal  abated,  becaufe  the  king's  title  being  of  record  muft  be  avoided 
by  a  record,  and  fo  are  the  books  of  41  jljfiz.  13,  43  Ey  3*  17*  b.  tQ 
be  reconciled,  vide  FoxUf^  cafe,  ubi  fupra. 

2.  As  touching  the  forfeiture  by  outlawry.  Outlawry  of  treafon 
or  felony  is  a  cppvidtion  and  .attainder  of  th^  oSpnfe  charged  iq  ^e 
in^li^^ent* 

And 
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'  And  as  the  award  of  the  exigent  gives  the  forfeiture  of  dicgoodsp 
fo  the  outlawry  gives  the  forfeiture  or  lofs  of  the  lands  of  the  partjfr 
outlawd,  vivi.  in  cafe  of  outlawry  of  treafon  his  lands  are  forfeited  to 
the  king,  of  whomfoever  they  are  held,  and  in  cafe  of  outlawry 
of  felony  to  the  lord  by  efcheat,  of  whom  they  are  immediately 
holden. 

But  it  muft  bd  remembred,  that  the  bare  judgment  of  outlawry  fay 
the  coroners  without  the  return  thereof  of  record  is  no  attainder,  nor 
gives  any  efcheat.    Co.  Lit.  §.  1 97.  fo.  128.  i.   28  Aff!z.  49. 

But  it  muft  be  returned  by  the  fheriff*  widi  the  writ  of  exigifacku^ 
and  the  return  indorfed. 

And  therefore,  if  there  be  a  ^Into  exaffus,  and  thereapon  utlegatm 
eft  per  judicium  coronatorum^  but  no  remm  thereof  is  made,  there  lies 
a  writ  of  certiorari  to  the  coroners,  9  H.  4.  7-  b.  36  H.  6.  24,  b» 
Dy.  223.  a.  or- to  the  iheriff  and  coronere,  Regijier  234,  a.  38  E.  3» 
1 4  b.  vide  Dy.  317.  a.  to  certify  the  outlawry  into  the  king's  bench, 
but  this  is  only  ehher  to  ground  a  charter  of  pardon  upon  it,  9  H»  4^ 
7.  b.  or  to  amerce  the  {heriflF,  where  he  returned  only  a  quarto  exaHus 
ivhen  it  was  quinto  exaffus^  36  H»  6.  24.  b,  but  of  what  effeffl  it  i^ 
othervrife,  there  feems  diveriity  of  opinioos :  I  think  as  foUowetfa. 

!•  That  it  doth  not  difable  the  party  to  bring  an  aAion,  becaule  la 
relation  to  party  and  party  it  ftands  as  nothing,  till  returned  by  die 
iheriflF.    Mich.  14  tf  15  Eiiz.  Dy.  Zil.  a.  Puttenhamh  cafe. 

2.  That  confequendy,  barely  upon  fuch  a  return  of  an  outlawry 
upon  a  certiorari^  without  the  writ  oi  exigent  indorfed  and  returned 
together  with  the  certiorari^  it  feems  no  writ  of  efcheat  lies  for  the 
lord;  quitre* 

3.  But  if  the  writ  of  certiorari  be  direded  to  the  (herifF  and  coro* 
Tiers,  and  the  writ  of  exigent  be  extant  in  court,  and  they  return  this 
outlawry,  poffibly  this  may  be  a  fu£Bcient  warrant  to  enter  it  of  a  re- 
cord, as  a  return  upon  the  exigent^  for  the  king's  advantage,  and  to 
ifiiie  upon  it  a  capias  utlegat*.  3S  E.  3.  14.  b.  to  have  the  forfeiture 
of  his  goods.     14  tf  15  Eliz.  Dy.  317.  a.   Co.  Lit.  foL  28S.  b.  37 

H.  6.  17.  a.  vide  Pro^or\  cafe.     P.  5  Eiiz.   Dy.  223.  a.  r        -i 

1107  I 
And  Stanley's  cafe  there,  cited  out  of  18  £.  4.  to  this  pur-  ^     'i 

pofe. 

4.  But  unleis  the  writ  is  fome  way  returned  or  extant,  I  think  it 
gives  the  kii^  no  title  to  land  or  goods,  foi*  the  writ  of  exigi  facias 

«  ■ 


^ 


/ 


t#7      HISTORIA  PLAGITORUM  C0RONA\ 

is  the  warrant  of  die  oiitlawry»  and  iJhit  whidi  gives  the  coroftcrs 
tbdr  authority  in  fiich  a  cafe  to  give  judgment  of  outlawry. 

And  it  is  not  like  the  cafe,  where  there  was  once  a  writ  and  re« 
turn  of  outlawry,  and  the  record  fmce  loft,  for  that  upon  circvm- 
fiances  a  jury  upon  the  general  iflue  may  find  a  record,  tfao  not 
jbewn  in  evidence ;  but  here  the  writ  was  never  in  truth  indbrfed  nor 
tetumed. 

5.  But  if  the  writ  of  certiorari  were  direfled  to  the  coronen  alon^ 
tho  H  may  be  a  ground  to  caufe  the  iherifp  to  mend  his  return  and 
fliiake  it  according  lo  the  truth,  yet  the  co-tificate  of  the  coroners  will 
not  make  a  record  to  intitle  the  king  or  lord  to  any  thing  without  tht 
writ  of  exigent  extant,  and  the  return  upon  it  amended  by  the  flieriff, 
Ibr  without  the  exigi  facias  and  the  return  of  the  outlawry  upon  it, 
I  think  there  is  neither  difability,  forfeiture,  nor  efcheat,  and  th^kefore 
p.  8  Jac.  C  B,  a  certiorari  ihall  not  be  fo  much  as  granted  to  die 
coroners  to  remove  an  outlawry  after  the  parties  death.  Sir  J^hn 
fit*s  cafe. 

V.  Touching  the  avoiding  of  the  oudawry,  it  is  to  be  done  ekhcr 
%y  plea  or  by  writ  of  identitate  nominisj  or  by  writ  of  error. 

1.  By  plea,  where  die  tucord  of  the  outlawry  is  not  avoided  but 
tnade  good  againft  another  perfon,  as  where  the  outlawry  is  againft 
y.  5.  ete  B.  and  the  ^rty  taken  upon  it  is  another  perfon  of  another 
addition,  as  J.  5.  de  C.  or  J.  5.  junior^  f^c*  vide  19  H.  6.  58.  a. 
10  E.  4.  16.  a.  20  H.  6.  19.  a. 

2.  By  writ  of  identitate  mminiSf  vide  F»N.B.  267.  20  £•  3*  Brief 
€83.    14  H.  4.  27.  a. 

3.  By  writ  of  error^  for  it  is  a  judgment  of  record  and  muft  be 
-•voided  by  record. 

The  errors  affignable  are  either  errors  in  law,  whereof  l)cfere,  or 

errors  in  fadi,  which  are  many,  as  if  the  party  Outlawd  were  an 

^^  infiint  under  fourteen  years  old  in  cafe  of  felony.  Dj.  104.  i* 

^^^^^SH.b.  UtlagarieU. 

So  if  he  were  imprifoned  at  the  time  of  the  outlawry,  unleft  being 

brought  to  the  bar  and  demanded,  if  he  will  appeal^  and  he  itfufe  ir* 

M.  8  Jac.  C.B.   1  a  7-  13.    21  E.  4.  73.  *. 

As  touching  avoiding  of  an  outlawry  of  felony,  becaofe  beyond 
ibc  fea.  H.  15  Jac.  B.  R.  Carter'^  cafe  {yj^  ihefe  diSercaties  were 

agreed 
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igreed  by  the  court,  thereby  the  differing  books  are  reconciled  upoa 
riew  of  divers  precedents. 

1.  If  a  man  having  committed  a  felony  goes  beyond  the  fea  vo- 
luntarily,  or  upon  his  own  occaiions,  and  not  in  the  king's  fervioQ 
before  any  exigent  awarded,  tho  alter  the  indiftment,  and  then  aa 
exigent  is  awarded,  and  the  offender  being  beyond  the  fea  is  outlaw^ 
for  the  felony,  he  may  affign  it  for  error. 

2.  fiat  if  after  the  exigent  awarded  upon  the  indi6bnent  of  felony, 
then  be  goes  beyond  the  fea  voluntarily  or  upon  his  own  occafionst 
and  being  fo  beyond  fea  is  ontlawd,  he  (hail  not  avoid  it  by  fuch 
being  beyond  fea,  becaufe  the  exigent  awarded  gives  him  notice  of 
the  profecntion,  and  by  fuch  a  means  he  may  avoid  his  convidtion  by 
Saying  till  all  the  witnefles  are  dead. 

3.  But  if  primi  fade  the  error  in  that  cafe  is  well.affigned,  bf 
alleging  he  was  ultra  mare  tempore  promulgationis  utlegaria,  and  if  be 
were  in  the  realm  after  the  emgmi  ifliied,  it  iLall  come  in  by  the  plea 
of  the  king's  attorney  to  ihew  it. 

4.  But  if  he  were  within  the  realm  at  the  dope  of  the  exigent  UJTued, 
and  went  beyond  fea  upon  the  fervice  of  the  king  or  kingdom,  and 
then  is  outlawd  being  beyond  iea,  this  pudawry  iball  be^reverfed,  and 
if  die  party  allege  genendly,  diat  he  was  ultra  mare  tempore  promulga" 
tionis  utlt^garidtf  and  the  king's  attorney  re|dy,  that  he  was  in  England 
tempore  emanationis  trevis  de  exigi  facias,  it  is  a  good  replication  for 
the  plaintiff  in  the  writ  of  error  to  allege,  that  he  went  out  after 
tbe  e;cigent  and  before  the  outlawry  pronounced  upon  the  king's 
command  or  fervice,  and  ihew  it  fpetially,  and  fo  confefs  and  avoid 
die  plea. 

And  it  is  to  be  obferved,  that  altho  the  death  of  the  king 
doth  not  difcontinue  the  indiflment,  yet  the  king's  death  ^  -^^ 
pending  the  procels  and  before  the  oudawry  difcontinu^s  the  procefs, 
and  this  is  not  aided  by  the  flatnte  of  1  £.  6.  cap.  ^. 

Upon  a  writ  of  error  upon  an  outlawry  in  felony,  the  record  of 
the  outkwry  cum  smnibus  ea  tangentibus  is  removed  into  the  king's 
bench,  wherein  thefe  things  are  obfervable. 

1*  That  the  party  oudawdmuft  render  himfelf  in  cuftody,  and  in 
cnftody  muft  cotne  in  perfon  to  die^bar,  antl  when  -he  is  demanded 
what  he  can  fay,  be  is  in  perfon  to  pny  allowance  of  tihe  .writ  of 
error. 

-i2.*The 
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.  ^  The  writ  being  allowd  the  record  is  to  be  removed,  Damely  the 
indidlmenty  procefs,  and  return,  and  outlawry,  he  is  then  to  aiTign 
his  errors  in  perfon,  and  a  day  is  givtn  to  the  king's  attorney  lo  re- 
ply to  him,  and  in  the  mean  time  a  fcire  facias  to  the  lords  mediate 
and  immediate  is  to  ifTue  returnable  at  fifteen  days  ad  audlcndim 
twrtres* 

3.  If  any  lords  do  appear,  they  may  plead  to  the  errors ;  "if  the 
AerifF  return  there  are  no  lands,  lie.  then  the  court  proceed  to  ex- 
amine the  errors. 

4.  The  outlawry  being  reverfed  he  is  put  to  anfwer  Ac  indidment, 
and  may  plead  to  it,  and  be  tried  at  the  king^s  bench  bar,  or  die 
fccoid  may  be  remitted  into  the  country,  if  it  were  removed  into  the 
king's  bench  by  certiorari^  with  a  command  to  the  juflices  belov<  to 
proceed  by  the  ftatnte  of  6  B.  8,  cap,  6.  Je  fUfi/ufrOf  p.  3* 


[2x0]  CHAP.    XXVIL 

Touching  certiorari  out  of  t/te  king^s  dominions. 

THO  a  writ  of  certiorari  be  not  properly  .or  direflly  a  procefi 
upon  an  indi&ment,  yet  it  has  relation  to  it,  and  in  order 
to  the  full  underftanding  pf  die  pleas  of  the  crown  is  necefikry  to  be 
confidered. 

The  king's  bench  is  the  fovereign  ordinary  court  of  juftice  in 
caufes  criminal,  and  therefore  may  iiTue  a  certiorari  unto  inferior 
juiUces  to  remove  indidbnents  or  appeals,  and  tliat  is  done  for  feveiai 
ends. 

1.  Sometimes  to  confider  and  determine  the  validity  of  indi^tmeats, 
and  to  quafli  or  a£Brm  them,  as  there  is  caufc. 

2.  Sometimes  to  have  the  prifoner  or  offender  tried  either  at  the  bar, 
or  by  nifiprius  before  the  king's  juflices  of  the  courts  of  fVeJiminJier, 

3.  Sometimes  to  examine,  and  affirm  or  reverfe  the  proceedings 
and  judgments  given  by  inferior  judges,  for  it  was  frequent  heretofore 
to  have  the  record  removed  by  certiorari  firft,  and  then  a  writ  of 

,  error,  quod  coram  vohis  rejidet^  tho  it  is  now  ordinarily  done  together 
by  writ  of  error. 

4.  Sometimes  to  plead  the  kbg's  pardoiu 

5.  Some- 
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5.  Sometimes  to  ifluc  procefs  of  oudawry  againft  the  offeiKler  in 
thofe  counties  and  places  where  the  procefs  of  inferior  jtiftices  cannot 
itach  them. 

Tho  this  be  nfual  to  remove  records  of  indidmenta  by  certiorari^ 
yet  the  chancellor  may  deliver  an  indi<9ment  removed  before  him,  <x 
the  juftices  of  peace,  or  other  commiflioners  of  oyer  and  terminer  or 
gaol-delivery  may  deliver  indidments  taken  before  them  manilmt 
propriis  without  writ,  and  fuch  a  record  fo  removed,  and  a  recoxd 
made  of  it  removes  the  record. 

If  there  be  an  indidment  to  be  removed  and  the  party  be  in  ciif- 
tody,  it  is  ufual  to  have  an  habeas  corpus  to  remove  the  pri-  -  . 
foner,  and  a  certiorari  to  remove  the  record,  for  as  the  «r-  ^  A 
Piorari  alone  removes  not  the  body,  fo  the  habeas  corpus  alone  re- 
moves not  the  recoi*d  itfelf,  but  only  the  prifoner  with  the  caufc  of 
his  commitment,  and  therefore  altho  upon  the  habeas  corpus  and  the 
return  thereof  the  court  can  judge  of  the  fufficiency  or  inAi£Bciency 
of  the  return  and  commitment,  and  bail  or  difcharge,  or  remand  the 
prifoner,  as  the  cafe  appears  upon  tlie  return,  yet  they  cannot  on  the 
bare  return  of  die  habeas  corpus  give  any  judgment,  or  proceed  iipon 
therecordof  the  indiftment,  order,  or  judgment,  without  the  record 
itfelf  be  removed  by  certiorari^  but  the  fame  (lands  in  the  ftm^  force 
it  did,  tho  the  return  (hould  be  adjudged  infufficient,  and  the  party 
^ifcharged  thereupon  of  his  tmprifonment,  and  the  court  below  may 
iCTue  new  procefs  upon  the  indi£hnent,  tho  it  be  otherwife  in  an  habeas 
corpus  in  civil  caufes,  for  it  is  a  fupe^fedeas^  and  dofeth  up  the  hancb 
of  the  inferior  court  in  civil  «aufes.* 

By  the  ftatute  of  I  faf  2  of  P.  faf  M.  cap.  1 3.  an  habeas  corpus  or  cer^ 
tiorari  to  remove  a  prifoner  or  a  recognifance  ought  to  be  figned  with 
the  proper  hand  of  the  chief  juftice,  or  in  his  abfence  by  one  of  the 
juftices  of  the  court,  out  of  which  it  ifliies. 

*  By  the  ftatute  of  21  Jac,  cap,  8.  all  certiorarPs  to  remove  indiA^b 
menCs  before  juftices  of  the  peace,  Ihall  be  deliverd  at  the  quarter- 
fcflions  in  open  court,  and  the  party  indified  fhaU  become  bound  with 
•fufficicnt  fureties  in  ten  pounds  to  the  profecutor,  with  condition  to 
pay  him  fuch  charges  as  the  juftices  of  peace  ftiall  aflefs,  if  the  party 
be  conviSed,  otherwife  the  juftices  of  peace  may  proceed  to  trial  not- 
^ithftanding  fuch  certiorari. 

A  certiorari  may  ifllie  to  the  juftices  of  a  county  palatine,  or  to  the 
^ayor  of  the  cir.  que  ports  to  remove  ;in  indidment  takea  before  them, 

and 


•        !•  ^ 
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%Qd  tOM^  not  i^e  diredhd  to  the  chancellor  of  Durham^  He,  or  war- 
den of.  the  cififue  ports f  for  now  by  the  ftatute  of  27  i/.  8.  f^^.  24. 
all  commlflioiis  of  the  peace,  gaol-delivery,  oyer  and  terminer^  {fTr. 
^  to  he  fnade  in  the  King's  naofe,  and  thefe  joftice$  in  cricninal 
P  ^  caufes  are  immediately  fubje&  to  this  court,  as  other  joftices 
^  -*  of  like  nature  elfewhere  are ;  and  if  tliey  retutn  a  privilege 
^  the  county  palatine  or  cinque  poru  upon  the  certiorari^  it  (hall  not 
be  allowed,  ))ut  an  alias  certiorari  Oiall  iflue  with  a  precept  to  pro- 
duce their  charters,  by  which  they  claim  fuch  exemption,  P.  43  Eliz* 
B.R.  R^t.  1 19-  T.  8  Car.  B.  R.  fajy  and  M.  S  Car.  B.  R.  (b) 
upon  an  indi£tment  of  fodomy  in  the  cinqiuporfs*  71  i653.  Rutabiii 
cafe  upon  a?  indi&ment  of  murder  in  Durham  (cj. 

A  certiorari  iffues  bearing  tefle  the  laft  day  of  Trinity  eerm  to  re. 
move  all  indi^imcnts  againft  ^.  and  B.  returnable  tres  JkticAaelis ;  at 
die  quai^r-fe^ns  it  is  deliverd»  and  then  an  indictment  is  found 
9|piti(l  jf*  B.  ^nd  C. 

^uled.  1-  That  tho  the  delivery  of  a  certiorari  fupeifede«  the  pro- 
Hipoh  an  indi&ment,  yet  it  doth  not  hinder  the  taking  of  an 
after  the  delivery  of  the  writ. 

42*  .Aldio  the  indictment  be  taken  after  the  tefli  of  ^  certiorari^ 
^a^  befqre  or  after  tlie  delivery  thereof,  yet  all  ft^ch  indidments  againft 
jf.  and  B*  ought  to  be  removed,  and  the  juftiqe$  bebw  canpot  pro- 
ceed upon  fuch  indictments  to  trial,  judg^nt,  or  execution ;  and  if 
.they  dOf  it  makes  their  proceedings  erroneous  and  void,  and  likewife 
fubjeSi  the  juftices  to  an  atlachqient  for  the  contempt,  ivbether  they 
proceed  at  the  fame  feflions,  or  a  private  feflions  after.. 

3.  T*hat  fuch  a  certiorari  to  remove  all  indictments  againft  jf.  and 
B.  rquciov^  all  indidments  wherein  J.  or  B,  are  indiCled  either  alone 
or  together  with  any  other  pcrfpn.  Jkf.  22  Car,  1.  B.R,  Orfeneih 
cafe  (i)  adjudged.    1  R,  3.  4.  b,   6  /f.  7.  16.  a. 

l£  J.  B.  and  C.  are  indided  (fuppofc  for  a  battery},  ruled,  I.  Tbq 
A.  alone  tenders  fecurity  for  the  cofts,  it  is  fufficient  within  the  fta- 
mte,  and  the  record  ought  to  be  reipoved  into  the  king's  bench.  '  2. 
Jf  the  indictment  be  at  a  private  feiTions,  this  indii^ment  ought  to  be 
.deliverd  into  the  quarter-^feffions,  yet  the  delivery  of  the  certiorari  at 

{mJ  Htffiil  TildinH  cafe,    i  i^.  ^.  395.  Sittffon'i  cafe,  i  J{.^.  395.^.  5. 

pL  6.  (dj  The  fame  poititi  rtfohcd  in  Chnefo 

r     (^}  Dii^dalit  cafe,  .iltid*.  cafr^  .1  /^v  ^.  1^5.  ^i,  i,  a» 

(ej  f^uUjupray  Parti,  f,  ^67.  ^nd  alto  -     *                       * 

the 
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the  private  feflions  clofeth  the  hands  of  the  juftices,  altho  the  allow* 
ancc  of  the  writ  and  the  tender  of  the  focurity  muft  be  by  die  ftatutc  at 
the'quarter-feffions.  M.  165  3*  B.  R.  adjudged. 

Nota,  T.  15  Car,  I.  B.  R,  in  Hancockh  cafe  thefe  points  were  re- 
folvcd,  I.  That  if  many  are  indi6ledy  and  one  only  tenders  fureties 
for  the  cofts  upon  the  ftatute  of  21  Jac.  it  is  fufficient. 

2.  If  the  furcty  be  fuflBcient  as  to  10/.  that  is  a  fufficient  furety*  and 
ought  to  be  allowed  by  the  jufticcs  of  peace. 

3.  Kfime  covert  is  not  within  the  ftatutc  of  21  ^ac.  to  find  fureties. 

4.  If  a  certiorari  iflue  and  ought  to  be  allowd,  the  proceeding  of 
the  juftices  after  is  cvram  nonjudicc,  ' 

5.  It  was  refolvcd  AT.  4.  Car.  that  the  removal  of  an  indi6lment  of  • 
forceable  entry  by  the  profecutor  is  not  within  the  ftatute  of'^2 1  Jac. 

Aod  fo  note  a  difiP^encc  between  a  writ  of  error  and  a  certiorari^  the 
former  is  ^/uperfedeas  to  the  ifluing  of  execution  from  the  time  of  the 
delivery  of  the  writ  till  the  day  of  the  return  be  paft,  but  then  if  the 
plaintiff  proceed  not  to  the  removal  of  the  record,  execution  ftiall  be 
granted  for  bis  delay ;  but  a  certiorari  is  zfuperfedeas  from  the  time  of 
the  delivery  thereof  forever,  unkls  z  procedendo  ilTue.  21  H.  6.  28*  h^ 
Dy.  245.  a. 

If  at  the  feflk)ns  of  the  peace  an  indiftment  of  forceable  entry  be^ 
aiui  reftitotion  l^e  awarded,  and  after  thefcffions  and  before  reftimtion 
a<3uaUy  made  a  certiorari  is  delivered  to  one  juftice  of  peace,  before 
the  ftatutt  of  21  Jacm  it  clofed  up  their  hands,  and  no  reftitutioti  fliall 
be  awarded,  but  the  juftice  ought  to  make  zfuperfedeas  thereupon* 

And  it  feems  the  fame  law  ftill  remain^  at  this  day  upon  indictments 
of  forceable  entry  found  at  private  feflions,  becaufe  the  jnftices  make 
execution  thereupon  before  any  quarter-fcffions  come  by  virtue  of  the 
ftatute  of  8  /f.  6.  cap.  9.  and  if  the  certiorari  ftiould  not  be  obeyed,  it 
would  be  fruitlefs* 

MA.  B.  C.  and  Z).  be  a6\ually  indided  in  one  indictment  for  one 
offenie,  and  a  certiorari  be  to  remove  all  indictments  againft  -        . 
jf.  and  B.  this  will,  be  Efficient  to  remove  the  indidlmeni  *•     ^^ 
againft  J.  and  B.  and  alfo  it  removes  the  indictment  as  to  C.  and  D» 
for  the  juftices  may  deliver  the  indiCiment  ^^r  manus  proprius*  M.  31 
a  38  Elix.  3.  R.  fVoodtuard's  cafe,  contra  6  £.  4.  5.  <?. 

But  if  the  indictment  be  but  one,  but  the  offenfes  feveral,  as  if  j/^ 
B.  C.  and  D.  be  indiCted  by  one  bill  for  keeping  feveral  dlforderly 
houfes,  a  certiorari  to  remove  this  iadiCtment  againft:  A.  and  B.  re« 

Vol.  IX.  O  moves 
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moves  not  the  indidment  as  to  C  and  JO,  for  tho  they  are  all  com* 
^ifed  in  one  bill,  yet  they  are  feveral  indidtmeats  and  feveral  offenfeSy 
and  fo  the  record  is  in  the  king's  bench  Tiitnally  and  tmiy  as  to  J, 
and  B.  but  as  to  C,  and  i>.  the  record  remains  belovr. 

But  if  the  joftices  ^^  mantis  fuas  preprias  deliTcr  the  bill  mto  court 
againft  all  of  them  as  they  may,  then  if  a  record  be  made  of  that  de- 
livery, the  indidbnent  is  entirely  removed  againft  J.  B.  C,  and  D, 
becaufenot  done  upon  the  ^rk  of  certiorari^  h\A  per  mantis  fnasprepriasz 
But  otIierwUe  it  is,  where  die  ofTcnfes  are  feveral,  and  the  mdiAment 
againft  Jt,  and  B,  is  removed  by  writ,  and  by  a  return  indorfed  iipon 
tl)e  writ,  for  then  that  fingle  indidlment,  that  concerns  A.  and  B.  is 
removed,  and  not  the  pthers,  where  the  oflenfes  are  feveral,  and 
fevcrally  charged. 

'  But  as  I  laid,  if  there  be  one  indi^ment  againft  A,  B,  C.  and  D. 
f6r  one  murder  or  burglary,  another  againft  the  fame  perfons  for  rob- 
bery, and  a  third  againft  the  livnie  {>crlbns  for  a  rape,  a  certiorari  X9 
remove  all  indiAments  agamft  4.  an<i  B.  removed  idl  thefe  femral  in-* 
didlmenis  againft  A.  B.  C  and  D.  for  tho  in  law  eacfb  of  ihem  be 
feverally  a  felon,  yet  inafmuch  as  (hey  are  joindy  charged  fhey  fliall 
be  all  removed  as  to  A.  B.  C.  and  D.  by  virtue  of  this  one  writ,  coo« 
tnry  to  the  opinion  of  Afari/iam.  6  E.  4.  5.  «• 

'  And  yet  in  fome  cafes  variance  between  the  cetikrari  and  tbeireorl 
caufeth  the  record  not  to  be  removed,  as  if  the  certiorari  he -to  remove 
the  record  of  an  inqtiificion  in  curia  noftra^  whereas  it  was  incmri  of 
the  predeceflbr,  die  recoM  is  not  removed.  3  Eiiz.  Dy.  206.  k, 

'         .      So  if  it  be  to  remove  an  indiAment  for  ftealinc:  of  two 

^  ^  horfes,  and  tho  recotd  is  but  for  one.  3  Affhs.  3.  Plow. 
Com,  393*  a* 

If  a  certiorari  iflue^  it  hzftipfffeJeas  in  hw^  and  it  makes  jodicial 

proceedipgs  after  the  certiorari  delivered  erroneous^  biir  poffibiy  it 

makes  minifterial  proceedings,  as  the  award  of  reftitutioa  in  a  force* 

*  able  entry,  void  alfo;  vide  6  H.l.  16  a.  per  KeUct  altko  it  doth  not 

remove  the  record  before  the  return.  Dy.  245.  a. 

After  a  certiorari  iflbcd  and  delivered,  and  before  &e  record  removed 
tMe  infeiior  judge  may  be  enabled  to  proceed  by  ^frocedemh  oxfnper* 
fedeas  of  the  certiorari  ifluing  out  of  the  court  of  king^s  beneh. 

But  if  the  record  be  removed  and  filed  in  court,  at  common  law  no 
'procedendo  could  be  granted,  neither  could  the  record  be  remitted, -bur 
now  by  the  fiatute  of  6  H*  S«  cap.  *6.  diocourt  oi  Jung*s  bench  may 

remand 
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temand  the  record*  and  command  die  judges  below  to  proceed  upon 
the  itidifbnent  fo  remitted. 

And  note  the  difference  between  a  certiorari  In  thd  king's  bench  and 
chancery :  In  the  king's  bench  the  very  record  itfcif  ii;  removed,  and 
diat  whkrh  remains  in  the  court  below  is  but  a  fcroU.  But  ufually  in 
chancery,  if  the  certiorari  be  returnable  there,  tKey  remove  but  the  tenot 
of  the  record,  and  dierefore  if  the  tenor  of  a  record  of  an  indictment, 
or  attainder,  or  cdnviAion  be  removed  by  certiorari  into  the  chancery, 
and  thence  fent  by  mtttmus  mto  the  king*s  bench,  they  cannot  there- 
upon proceed  either  to  judgment  or  execution,  bedaufe  they  have  only 
tbR  tenor  of  the  record  before  tliem,  and  not  the  record  itfelf,  as  in  die 
former  cafe,  VideZl  St.  6.  17.  39  H.  6.  4.  Dy.  217.  a.  2  E.  3. 
81.  a,  (e). 

Ibm.  Tk«  Ceitlottiru  4.  Bkckf.  Cmn.  ch.  19.  p.  s«i.  9165. 171.  ch.  14.  pi*  rto,  jzx. 
Xndcx  to  %  HkwJu  p.  C  Tit.  Certiorari.  See  the  federal  Iadcx*i  of  l,  s,  3,  &  4.  Rc- 
poru  of  Sir  James  Bdrrow,  &  Rep.  tempt.  Lotd.Hardwicke  396. 


CHAP.     XXVIIL  C2x6j 

Touching  the  artaignmtnt  of  offenders  in  ci^ital  ojrnfes. 

IN  the  former  chapter  I  have  (hewed  how  the  prifoncf  is  to  be  ac« 
cufed,  namely,  by  indjament,  and  how  to  be  brought  In  by  pro- 
cefe  to  his  anfwcr,  and  how  to  be  dealt  wkh,  if  he  make  defaiult,  or 
Band  otit  againft  the  process  of  law 

I  am  now  to  confider  how  he  is  to  be  proceeds  agaitlft,  if  hc'b© 
tiken,  or  render  himfelf,  and  appear  in  court 

For  in  cafe  of  an  indifkment  of  trcafon  or  felony  no  offender  can  ap- 
pear by  attorney,  butinpeffon,  iho  in  fomc  cafes  of  other  indiftmems 
feifter  plea  pleaded,  the  defendant  may  appear  by  attorney.  9  £.  4  4^ 
a,  22  AffiZi  13*  A  Attorney  63.     . 

When  the  offender  in  treafon  or  felony  comes  into  cpurt,  or  is 
trought  in  by  pTocefs,  fonietimes  of  cppias^  and  fometimes.  oi  habeas 
corpus  dircfted  to  the  gaoler  of  anodicr  prifon,  the  firft  thi^ig  dxat 
follows  theitupon,  as  his  arraingment* 

O  2  ^^^ 
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And  herein  I  will  confider,  1.  What  the  arraingment  of  a  prilbser 
or  malefadlor  is.  2.  How  it  is  performed,  and  in  what  manner.  3.> 
When  It  is  to  be  done, 

1.  Arraignment  therefore  is  nothing  elfe  but  the  calling  of  the  of- 
fender to  ^e  bar  of  the  court  to  anfwer  the  matter  charged  upon  him 
by  indictment  or  apppeal. 

And  the  word  in  Latin  is  no  other  than  ad  rationem  p9fure^  and  in 
French  ad  refon^  or  abbreviated  a  refn^  for  as  the  voxforenjis  dlfrain 
or  derayn  ufed  antiently  in  our  books  de  ceo  ttndjuit  \i  derajntxvofOt^ 
in  Latin  difrationare  to  difprove  or  evince  the  contrary  of  s^ny  thing,  that 
t-  .  is  or  may  be  affirmed,  fee  Spelman*s  Giqff,  tit.  Diratl^nare^ 
'  ^  and  Selden^s  notes  upon  Forujcue^  cap.  2 1  •  ^«  23 .  (b  arraigne  is 
ad  rationem  ponere  to  call  to  account  or  anfwer. 

And  this  appears  to  be  the  true  fenfe  and  etymology  of  the  word,  by 
the  excellent  record  of  the  reverfal  in  parliament  of  the  judgment  given 
againft  the  Mortimers^  E,  2.  the  reverfal  and  whole  record  is  entered 
verbafnn  Patents  1  E,  3.  part  2.  m,  3.  where  there  arc  three  errors 
afligned  in  that  arbitrary  judgment,  and  all  ruled  in  parliament  to  be 
errors,  and  the  attainder  reverfed.  1.  (luod  cum  aliquis  de  regno  regis 
tempore  pads  de/iquerit  erga  dominum  regent  vel  alium^  per  quod  dtkat 
vitam  vel  membrum  perdere^  (sf  fuper  hoc  coram  judicihus  in  judicium 
duHus  fuerit^  primo  debeat  poni  rationi  bt  fuper  deliiiojibi  impojito  ref* 
ponjiones  ipjius  audtriy  prius  quam  procedatwr  ad  judicium  de  eo ;  fed  in 
rccordis  ftf  procefpbus  pradidis  continetur^  quod  pn^di^i  Rogerus  H 
Rogerus  coram  jujiic*  du^i  adjudicati  fuerunt  judicio  tragus  ti  fufpendii% 
W  pofiea  perpetua  prifona  adjudicati  iff  mancipati  abfque  hoc^  quid  ipfi 
fuifjent  inde  arrenati^feu  quod  ipfi  ad  aliqua  eis  tmpo^ta  refpondere poffint^ 
quod  efi  contra  legem  ti  confuetudinem  regni^  tsfc.  per  quod  aJ  judicium 
de  eis  erronice  proceffum  cjf. 

2.  Dicit  etiam  quod  in  recordis  faf  proceffibus  prfedi^is  conttnetury 
quid  domimts  rex  recordabatur  vcrfus  ipfos  Kogerum  W  Rogerum,  quod 
ipfi  hofiiliter  equitaverunt  cum  Humfredo  de  Bohun-ii«^«*  conC  Heref. 
y  aliis  inimicis  domini  regis  contra  ipfum  regem  bf  populum  regni  fvi 
diverfa  mala  i^facinota  pcrpetrando^  quarejudicia  pradiSia  fuper  eif 
dsnu  reddlia  fuerunt^  cujufmodi  recorda  non  efi  domino  regifacere^  nift 
de  inimicis  fuis  tempore  guerra^  t^  hoc^  viz.  quando  idem  dominus  rex, 
0quitat  cum  yexillis  explicatis,  isf  non  tempore  pads,  fed  eo  tempore  do^ 
minus  rex  non  cquitavit  cum  vexillis  explicatis^  necfuit  tempore  guerr^ 
mncellario  domini  regis  tsf  juflidariis  placearum  de  utroque  banzofedenti- 

bus 
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hus  ad  jujlitiam  unlcutque  corttpicn  volenti  6f  profquenti  factend*y  per 
piod  ad  judiciam  de  els^  ut  pnrdi^um  eji  crronice  proceffum  eji,     3. 
Dicit  ctiam  quod  erratum  ejl  in  hoc^  quody  cum  in  Mapia  Charta  de 
libertatibus  Angliae  continetur^  quod  nuUus  liber  homo  capiatur^  aut  im-* 
prifonetury  aut  de  libero  tcnemento  fuo  dtjfe'ijietury  vel  de  Ubertatibus  vcl 
liber  is  conjuctudinibus  fuisy  aut  utlc^atur^  aut  exulety  aut  aliquo  ^      ^^ 
modo  dejiruaturj  nee  dominus  rex  Jupcr  eum  ib'tt^  nee  fu per  eum  •■        -■ 
mitteiy  nijt  per  legale  judicium  pariAm  fuorum  vel  per  legem  terree^  fed 
in  recordls  i^  procejfibus  pradiflis  continetury  quod  pradlSii  Rogei-us 
li  RogCTUs^gillatim  judiclo  tragus  bf  fufpendii  adjudlcatl  fuerunt^  tsf 
pojlea  perpetua  prifona  adjudlcaii  l^  inanclpati  abjque  Icgali  judlcio 
paritim  fuorum  ad  hoc  vocatorum^  isi  contra  legem  terra.     And  there- 
opon  jodgment  of  reverfal  is  given  in  thcfe  words,  Et  quia  infpe^Iis 
recordis  li  procejfibus  pradlilis  compertum  ejl  in  elfdeniy  quod  pradliU 
Rogerus  Mortimer  faf  Rogerus  Mortimer  coram  jujilc*  du^i  judlcio 
tragus  id  fufpendii  adjud'tcati  fuerunty  id  pojlea  perpetute  prljona  ad^ 
judicati  Id  mancipati  abfque  hocy  quod  ipji  ad  allqiia  eis  vel  eorum  alter i 
impojita  pojjint  rejpondercy  id  hoc  tempore  pacts ^  id  abfque  hoc y  quoddo^ 
minus  rex  equitavlt  cum  vexlllis  explicatisj  id  cancellario  domini  regis  id- 
jujlic^  de  utroque  banco  JedentibuSy  ut  pradi^um  ejly  id  abfque  legatiju^ 
dicio  pariUmJiiorumy  quod  eJi  contra  legem  id  confuetudinem  regni  Angli« 
id  tenorem  Charta  pradiilay  conjideratum  ejl  per  dpminum  regem  nunc 
id  ejus  c$ncilium  in  pleno  parliamentOy  quod  omnia  judicia  pradida  oi 
defeHus  id  errores  pradlSios  id  alios  in  recordis  id  proceffibus  pradidis 
C9mpertos  revocentuTy  idty 

I  have  traafcribed  the  record  more  at  large,  bec^ufe  there  are 
many  ufeful  parts  in  it,  fome  whereof  wiU  be  ufeful  to  other  purpofes. 
But  as  to  the  buGnefs  in  queftion,  thefe  two  things  are  obferveabic* 
1.  What  arraigment  is,  namely,  it  is  ad  ratlonem  ponercy  for  that 
which  in  one  part  of  the  record  is  arrenatusy  is  before  rendered  rationi 
ponerty  to  be  put  to  anfwer;  and  therefore  S/ielmany  who  is  feldom 
.miftaken^  is  yet  herein  miilaken,  botli  in  the  nature,  orthography, 
and  etymology  of  the  word,  which  he  iaith  is  artamare  ox  adrhamire^ 
for  it  is  nothing  fo.  2.  Of  what  importances  and  how  ellcntial  it  is» 
that  in  capital  offcnfes  the  offender  being  in  cooitihould  be  arrainged 
or  put  to  anfwer ;  the  want  whereof  rendered  the  judgment  given 
againft  the  Mortimers  erroneous,  and  reverfed  by  the  lung  and  bia 
^liament. 
The  arraignment  of  a  priiipDer,  thereforci  cooiifts  of  thefe  pvts : 

0  3  L  The 
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!•  The  calling  the  prifoner  to  ihe  bar  bt  his  name;  commaacli^ 
bim  to  hold  up  his  hand,  which  tho  k  may  feem  a  trifliog  ciiciiid. 
fiance,  yet  it  is  of  importance,  for  by  holding  up  his  hand  cwjtoi  di 
perfonA  imBSati  and  he  owns  himfelf  to  be  of  tbat  name  fa}. 

2.  Reading  the  indiSment  diftin^^  to  him  in  Engliji^  chat  he 
may  undcrftand  his  charge, 

3.  Demanding  of  him  whether  he  be  guilty  or  not  guilty ;  and  if 
he  pleads  not  guilty^  the  clerk  joins  iflfue  with  bim  ad.frifi^  and  enters 
the  prifoner^s  plea ;  then  he  demands  how  he  will  be  tried,  the  com- 
mon anfwer  is,  hy  G^dandthe  country^  and  thereupon  the  clerk  enters 
fo^/cf  and  prays  to  God  to  iend  him  a  good  dblsverance. 

But  if  the  prifoner  hath  any  matter  to  plead  either  in  abatement,  or 
in  bar  of  the  indi&ment,  9imi/nomer,  auttrfiits  acquit^  auurfoitscon^ 
vidi^  a  p^dpn,  l^c.  then  he  pleads  it  without  imme<fiate  anfwering  to 
the  felony:  but  in  fome  czks^Ji  trove  mfiitf  then  to  the  felony  not 
guihy^  Jc  quo  foftea.    And  thus  far  what  the  arraigninent  is. 

IL  How  to  be  done  or  performed.  . 

On  the  part  of  the  court,  what  is  to  be  done  is  (hewn  before,  but  in 
relation  to  the  prifoner  and  his  coming  to  die  bar. 

The  prifoner,  tho  under  dn  indi£lment  of  the  higheft  crime,  muft 
be  brought  to  the  bar  without  irons,  and  all  manner  of  ihackles  or 
bonds.  Stamf.  P.  C.fol.  IS.  a.  2  Co.  Inji.  3 1 6.  Cq.  P.  C.  p.  34,  35. 
Braff*  Lib,  lH.foL  1 31.  a,  Isf  alios  libroi  ibiy  uolefs  there  be  a  danger 
of  efcape,  and  then  they  may  be  brought  with  irons. 

But  note^  at  this  day  they  ufually  come  with  their  IhacUes  upon 
their  legs,  (ox  fear  of  an  efcape,  but  ftand  at  the  bar  unbound,  till  they 
receive  judj^ent  (b) 

J-   ^  1      III.  When  the  party  is  to  be  arraigned. 
*"  In  cafe  of  «murder  at  the  cfommon  law,  the  judges  did  ufu- 

ally forbear  to  arraign  the  prifoner  upon  an  indi£tment  till  the  year  and 
day  were  paft,  whether  an  appeal  were  depending  or  not  ptr  omnn 
juJUc^  Anglian,  22  E,  4.  Coron^  44.  uolefs  the  evidence  were  very  clear 

{a)   The  certniony  of  holding  up  the  ought  not  to  {bp4  th^e  rV  vfnr*/?! till aftir 

hand  ii  not  required  in  the  caie  of  «  peer,  his  convidioQ,  when  he  comes  to  rcceiwe 

per  is  if  pf  abu^Iute  occeflity  in  the  cafe  of  judgment,  aor  eyco  at  the  time  of  his  ar. 

a  common  perfoo,  u  bei^g  lufBcient  that  it  raignment,  (for  that  U  the  time  our  author 

appear*  to  the  eoun  who  it  tbf  pcrfon  in-  is  litre  difcourfuig  of),  yet  in  /.oyer's  cafe, 

dieled.  See  lord  DiUmtr^?%c^Ut  State  fr,  Micb.  9  Ceo,  i»  S,  R.  n  diffeftacc  was 

yo/.  fV.  f^  »ii.  and  lor4  jkf«^»«'a  cafip,  takiabc^w^^o  thetimeofarraignmeiu,and 

Stsie  Tr.  fV.  ly.  p.  5c8.  the  time  of  trial;  and  accordingly  the  pri* 

(bj  By  this  it  appears  to  have  been  our  foner  in  that  ca&  ftood  at  the  Mr  in  el^a| 

autiior*a  opinioD»  thtt  upon  wbat<:ver  occa»  during  hit  arraignment*  Sec  StoU  %K»  ^^» 

(ion  *  priioncr  be  brought  into  courty  ht  VX«^*  130, 13 r« 
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^^  convidl  htm,  and  no  appeal  depending:  or  altho  an  appeal  were  de-' 
pending,  if  the  appellant  were  art  infant.  2  &  E,  3.  23.  i.  Stamf*  P.  C 
fol.  107.  a.  becaufe  of  th^  delay. 

But  now  bv  the  ftatute  of^H.l,  cap,  1.  the  jmlices  (hail  proceed 
to  try  him  upon  an  indii^inent  of  murder  (or  manflaughter)  tho  within 
the  year,  and  if  acquitted,  yet  he  ihall  not  be  difchargod,  but  at  the 
jifcretion  of  the  Jufttces  fliall  be  continued  in  cuftody,  or  upon  bail, 
till  the  year  and  day  be  paft. 

So  that  by  this  ftatute  auterfoUs  acquit  of  principal  or  acceflary,  or 
onf^oi/i  az/Aiiii  of  the  principal  upon  anindiAment  is  no  bar  to  an 
appeal,  but  auttrfoits  acquit  upon  an  appeal  remains  a  bar  to  an  indi^t-^ 
ment  for  the  (ame  o&nce. 

But  auterfrits  com/iff  upon  an  indictment,  and  having  had  his  clergy^ 
is  a  good  bar  to  an  appeal  notwithftandtng  this  ftatute,  Jc  qu9  infraj; 
and  yet  in  favour  of  an  appeal,  if  a  man  be  indifted  of  munler,  and 
plead  to  it,  and  be  convidl,  if  the  wife  enter  an  a(H>eal  for  the  fame^ 
death  againft  the  pcifoner,  as  long  as  that  appeal  is  depending,  jttdg« 
ment  (hall  be  re(piicd;  but  if  the  wife  be  nonfuit  in  her  appeal,  then 
judgment  fball  be  given  upon  the  convidion.  Hik  if/.  12  tsT  13  £/i». 
jB.  jr.  Dy.  296.  a.  Stanley^s  cafe. 

But  as  to  other  indidmentt,  as  of  robbery,  bfc.  the  fame  remain  at 
common  law,  as  before  this  ftatute,  yet  it  is  the  conftant  courfe,  url- 
leis  an  appeal  be  depending,  to  arraign  the  prifoner  upon  an  indidment 
widiin  the  year;  for  now  by  the  ftatute  of  21  H.  8.  cap,  1 1.  the  party 
robbed  hatli  as  effedhial  reftitution  of  his  goods  upon  his  profecutioil 
of  an  indictment,  as  upon  an  appeal  ^  and  to  an  appeal  of  ^  ^' 
jobbery  is  rarely  brought.  ^       •■ 

Nay,  tho  an  appeal  of  robbery  be  brought  by  writ,  the  juftices  will 
not  ftay  the  arraignment  of  the  prifoner  upon  the  indiChnent,  unlels 
ir  be  by  hill,  or  that  the  plaintiff  in  an  appeal  by  writ  hath  declared 
upon  the  writ,  becaufe  the  wri(  is  generaU  and  it  cannot  appear  what 
tfie  goods  are  till  d^laration ;  but  in  m  appeal  of  death  by  writ  the 
perfoD  killed  is  certain,  il  H*6.  ll.a,  Stsftn/^  P,  C  Lit*  II.  cap,  30. 
foL  107.  a. 
^  If  .a  man  be  indided  and  appealed  before  the  fame  juftices  for  the 
tame  murder  or  other  felbny,  the  party  ftiall  be  arraigned  upon  the  ap* 
li^al  £rft,  and  not  upon  the  indi£lment,  in  favour  of  the  appellant,  as 
I  l^ave  bid  \  but  if  the  appellant  be  nonfuit  upon  his  appeal,  the  pri^ 

Q4  foncr 
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foner  (hall  be  anaigned  upon  the  appeal  (c)^  and  procefs  (hall  ceafe 
uponth^  indictment..  4  E*  4-  10.  a.  And  it  (hall  be  entered  eejjetpro* 
etffus  upon  the  indidment,  4  J?.  4.  )  0.  a.    And  if  the  prifoner  plead, 
amd  be  acquitted,  or  plead  the.  king's  pardon,  and  it  be  allowed,  re  • 
gularly  the  acquittal  or  pardon,  and  the  allowance  thereof  fliall  be  en- 
tered upon  th<:  appeal,  tho  it  be  fafe  to  enter  it  likewife  upon  the  in* 
diflnient ;  and  therefore  if  in  that  cafe,  thro  the  miflake  of  the  clerk, 
there  be  no  entry  of  eejjet  prociffus  upon  the  indidlment,  and  the  in- 
dlAment  lying  thus  open,  there  be  procefs  of  outlawry  made  upon  ihe 
indi£lment,  and  the  party  be  outlawed,  he  hath  no  remedy  but  to 
bring  a  writ  of  error  upon  the  outlawry,  and  he  may  affign  for  error 
his  acquittal  upon  the  appeal,  and  aver  it  to  be  the  fame  felony,  and 
^on  confeffion  of  tlie  king's  attorney,  it  (ball  be  reverft.  4  E.  4. 10.  a. 
If  there  be  an  inquifition  before  the  coroner  of  murder,  and  return* 
<d,  and  likewife  an  indi£lment  for  the  fame  ofienfe  by  the  grand  in* 
queft,  it  is  ufual  to  armigii  the  prifoner  upon  the  iodw^ent,  but  he 
may  be  arraigned  upon  both  at  the  fame  time ;  but  if  arraigned  upon 
the  indi£(ment  only,  there  ought  to  be  an  entry  of  cefftt proceffus  upon 
the  coroner's  inqueft  as  to  the  prifoner,  who  may  otherwife  be  out-t 
lawd  upon  it. 

.  ^  If  a  prifoner  be  found  guilty  of  murder  by  the  coroner's  in- 
T  .  .  queft,  and  a  bill  of  inditS^ment  of  murder  be  againft  him  ai 
die  feflions  of  gaol-delivery  for  the  fame  murder,  it  is  ufual  to  arraign 
him  upon  .the  corooer's  inqued,  and  nut  upon  the  indi&ment,  and  if 
be  be  acquit  upon  that,  then  to  arraign  him  upon  the  bill,  and  put  him 
to  his  plea  of  auterf$its  acquit 
'  But  to  avoid  the  trouble  of  a  double  arraignment  and  plea,  I  have 
obferved  this  courfe. 

1.  If  one  indictment  be  of  manflaughter,  and  the  other  of  murder^ 
then  to  arraign  him  of  that  offen(e,  which  is  higheA,  and  fpare  the 
other. 

.  2.  If  both  be  of  murder,  but  one  is  infufficient,  as  for  the  moft  part 
coroners  inque(b  are,  then  to  arraign  him  upon  the  good  indiifhnenty 
and  qva(h  the  other. 

3.  If  both  prefentment  and  indictment  be  of  the  fame  nature,  and 
both  (for  inftance)  of  murder,  and  both  good,  and  both  returned  into 
couit  the  fame  feflions,  I  have  ufually  anaigned  the  prifoner  upon 
both  (fo  as  they  be  put  upon  the  (ame  inqueft  to  be  tried),  to  avoid 

(t)  Ac  the  luit  of  the  king. 

the 
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the  trouble  if  the  pica  ofauterfoits  acquit  or  aftaint^  and  to  indorfe  hit 
acquittal  or  attainder  upon  both  prefentinents,  always  dircfting  tlic 
jury  to  acquit  him  upon  both,  if  acquitted  upon  one,  and  e  converfa. 
Now  concerning  the  arraignment  of  the  acceffary ;  regularly  the 
acceffary  fhall  not  be  arraigned,  nor  put  to  anfvvcr  till  the  principal  be 
attaint  by  outlawry  or  confeflion,  or  be  convi6k,  and  attaint  alfo  by 
judgment  upon  verdid ;  for  it  is  an  offenfe  dependant  upon  the  princi- 
pal; and  ahho  the  principal  be  convidt,  yet  if  he  have  his  clergy,  the 
acceffary  is  difcharged  thereby,  and  fliall  not  be  arraigned.  2  Co.  Inft. 
\S%fuperJiat.  IVeftnC  1.  cap,  14. 

But  yet  the  principal  and  acceffary  being  indited  by  one  or  feveral 
indiAmencs,  and  both  appearing,  may  be  arraigned  together  at  the 
fame  time  (d)<»  and  both  pleading  not  guilty,  the  lame  jury  p  -. 
fhall  be  charged  with  both,  and  direded  to  inquhe  of  both,  ^  ^^ 
viz,  firft  of  the  principal,  and  if  diey  find  him  guilty,  then  to  enquire 
of  die  acceflary  9  Co.  Rep,  1 19.  a.  lord  Sanchar*%  cafe«  2  Co*  Inft^ 
l^4.fup€rjiat.  IVeJlnC  1.  cap.  14. 

But  if  A.  and  B.  be  indicted  for  murder,  A.  as  giving  the  ftroke,  and 
B.  as  being  prefent,  aiding,  and  abetting,  if^f.  flies,  and  S.  is  appre- 
hended, B,  may  be  arraigned  and  tried  before  A,  be  attainted  by  out- 
lawry, tho  he  be  principal  but  in  the  fecond  degree,  for  they  are  both 
principals ;  and  fo  it  was  done  in  the  cafe  of  Thaij^  H,  25  bt  26  Carm 
S.  tho  in  point  of  difcretion  it  is  goed  to  try  Ibcm  both  together* 

If  A.  be  indiAed  of  high  treafon,  and  B.  be  indi^d  for  receiving 
or  comforting  him,  or  procuring,  or  abetting  (but  not  prefent),  here 
it  is  true  they  are  all  principals ;  but  in  as  much  as  B,  in  cafe  of  a 
felony  would  have  been  but  acceffary,  and  it  is  poffible  diat  A.  may 
be  acquitted  of  the  fad,  it  feetns  to  me,  that  B.  (hall  not  be  put  to 
anfwer  of  the  receipt  or  procurement  till  A.  be  outlawd,  or  at  lead 
jointly  widi  A.  (e)^  and  in  this  cafe  the  fiune  jury  may  be  dbarged 
with  both,  and  their  charge  (ball  be  firft  to  inquire  whether  A.  were 
guilty,  and  if  not,  then  to  acquit  both  A,  and  B*  and  if  A^  be  found 
guilty,  then  diat  they  inquire  of  B.  And  in  SomervilVz  cafe,  26 
£//z.  (f)y  mcntioud  before,  the  inquiry  was  firft  of  the  principal  of- 
fender, and  then  of  the  receiver  or  procurer  to  avoid  that  inconveni^ 

[i)  They  aitfy  U^  but  not  metjfarilj  mup^  (*)  Yet  in  hdy  t\pe%  cifc,  Smt  ^trX^U 

^  waa  bid  dawn  for  law  bjr  C.  J.  rmUf  IV.  f,  105.  it  wa«  without  any  foua^atioa 

t$n  in  the  trial  of  Count  C^Hiuj^mark*  See  in  Uw  praoifed  auitc  contrary,  i^hprd^ 

State  Tr,  Va,  III.  f,  465.  and  Sir  Jtbn  Part,  1.  p.  138.  bt  nnU. 

UawU'%  rcmarki  thereon,  Suif9  Tr,  /oA  f/J  1  Avd  299, 
|V./.  159. 

ecce 
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encc  and  awerouji^  that  might  happen  in  cafe  M,  ^cre  firft  conviS  of 
the  procurement  and  receipt,  and  yet  pofiibly  <//•  might  be  acquitted 
of  the  principal  fa<^. 

If  the  principal  do  not  plead  not  guilty^  hut  feme  other  plea,  as  in 
abatement,  or  in  bar,  the  acceflary  (hall  not  be  put  to  plead  fill  tbo 
plea  of  the  principal  be  determind.  9  H.  7.  19.  b,  but  if  the  principal 
plead  not  guilty^  then  the  acceflafy,  if  prefent,  fliail  be  put  to  plead 
prefently,  and  they  may  be  tried  by  the  fame  inqueft,  ut  fupra^ 
|.  ^  In  antient  time,  if  the  principal  made  default,  and  appeard 
■•  •'  not,  the  acceflary  waa  not  put  to  anfwer.  44  £.  3, 1.  h^ 
Cor  on*  216.  But  of  later  timea  the  acpeflary,  if  he  appear,  hath  been 
arraigned  and  put  to  plead,  but  procefs  againft  the  inqudV,  and  trial 
ccafeth  till  the  principal  come  in  or  be  attaint  by  outlawry.  9  J7.  4. 
2.  a.  1  Hn  4.  36.  a.  Stamf.  P.  C  Lib.  I   tap.  49,  /«/.  46.  a. 

But  the  accdTary  may  pray  procefs  againft  the  principal,  H  rinun<^ 
fiarijurifrc/c  intraiu^Of  and  his  confont  makes  it  not  error,  8  H.  5. 
6.  b.  Coron^  463l.  and  therefore,  if  the  accelTary  he  acquitted  before 
the  principal  tried,  it  is  agreed,  that  it  is  a  good  acquittal,  and  by  the 
fame  reafon,  if  he  were  convlfi,  it  is  a  good  conyiSion,  yet  no  judg** 
ment  (hall  be  given  againft'  him  upon  that  convi^on  tiii  the  princi^ 
pal  tried. 

And  upon  this  reafon  it  is,  that  if  jt.  be  arreted  or  in  prifon  for 
felony,  and  B.  refcue  him,  or  the  gaoler  fuffers  him  voluntarily  to 
efcape,  tho  this  be  a  diftinfl  felony  in  B.  the  refcuer,  and  in  the 
gaoler  that  voluntarily  fqfiers  him  to  efcape,  for  which  they  may  be 
prefently  indited,  yet  they  fliall  not  be  arraigned  or  put  to  anfwer 
till  A.  be  convided  and  attainted  by  judgment,  or  outlawd.  1  H.  7« 
6.  a.  1  E.  3.  16.  b.  2  Co.  Injiitl  59,2.  fuper  JIat,  de  frangcntibns  fri- 
Jonam  \  for  if  A,  be  acquitted  upon  the  indictment,  the  refcuer  or 
gaoler  (hall  be  difcharged. 

But  if  A,  be  indi£led  of  th^  felony^  or  not  indiSed,  and  be  lawfully 
imprifond  and  break  the  prifon,  be  may  be  indidled  and  arraigned  for 
}iis  felony  in  breaking  the  prifon,  before  hts  convi^on  of  the  felony 
,  for  which  he  was  committed.    2  Co.  Injiit.jnbifitpra. 

And  yet,  if  after  that  indidtment  A.,  be  arraigned  of  the  principal 
felony,  and  acquitted,  he  may  plead  that  acquittal  of  the  principal  fe- 
lony in  bar  to  the  indidlmcut  for  the  breach  of  prifon ;  vi(h  rationm 
fiipra^  JPart  I.  <^.  54.  /.  641* 

If 


HISTORIA  PLAClfORUM  CORONA.    224 

If  a  capias  be  awarded  pgaioft  a  ftloQ,  and  he  render  himfelf 
and  plead  not  guikyt  and  is  let  to  bail,  and  theo  makes  default,  a  ca^ 
pias  ad  audiindam  juratam  ihall  ifiue ;  and  if  he  be  brought  in,  he 
ihall  be  brought  in  upon  his  pleat  but  it  is  iaid  hjiScot^  that  if  he 
Inul  rendred  bimfelf  upon  the  iMigentf  and  pleaded  not  guilty,  -  ^ 
aod  been  let  to  bail  till  the  trials  aqd  then  made  default,  ^  ^^ 
ivhereupon  an  exigent  is  awarded,  and  thtt  felon  is  brougl^t  in  upon 
the  fxignUj  be  ihal)  plead  -de  novo,  and  confequently  be  arraigned 
^  novo,  for  by  the  txlgpu  awarded,  the  £rft  i^e  is  difcontinued, 
)6  Jffiz.  VSi 

See  4  Blac(f.  Com.  eh.  ly    Of  arraigomenltnd  tti  incUlenb*  Bum.  T^  AnatnaieQl 

^  liidc«  to  I  U»w]L  P.  C.  tic*  Am^aoicQC* 


■w^ 
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C^oufrnmg  the  plea  of  the  prifoner  upon  his  arraigmmii,  and  firft  of 
his  confeffioa  ^  tko  fatt  charged,  and  approving  0thor$. 

WHEN  the  prifoner  is  arraigned,  and  demanded  what  he  faith 
to.  die  indi£tment,  eithei^  he  confeffeth  the  indiftment,  or 
pleads  to  it,  or  ftands  mute,  and  ^lU  not  anfwer* 

The  cox^feffion  is  either  fimpie,  or  relative  in  order  to  the  attain^ 
inent  of  fome  other  advai^age. 

That  which  I  call  a  fimple  confef&on  is,  where  the  defendant  upon 
hearing  of  his  ii)di£tment  without  any  other  refpe^  cQnfefTeth  it,  thu^ 
Is  a  convidion ;  but  it  is  ufual  for  the  court,  efpecially  if  it  be  ou( 
of  clergy,  to  advife  the  party  to  plead  and  put  bimfelf  upon  his  trial, 
ftncl  not  prefeqtly  to  record  hif  confeffioQi  but  to  admit  him  to  plead« 
27  Affiz.  4Q, 

If  it  be  but  aq  extrajudicial  cox^fipffion,  tho  it  be  in  court,  as  whem 
the  prifoner  freely  tells  the  fa^i,  ^d  demands  the  opinion  of  the  court, 
ivhether  it  be  felony,  tho  upon  the  fa6l  thus  fhewn  it  appear  to  be 
felony,  the  court  will  not  record  his  confefEon^  but  admit  him  to 
plead  to  the  felony  not  guilty^    %2  AJpz^  71t   &iam/,^  P.  C  r  .  ^1 

A  coa^i 
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A  confeflion  In  onler  to  fome  other  advantage,  is  either  where  the 
prifoner  confe{Ieth  the  felony  in  order  to  his  clergy,  de  quo  infra^ 
cap.  44.  or  >vhere  he  confefleth  the  ofienfe,  and  appealeth  others 
thereof,  thereby  to  become  an  approver,  and  thereupon  to  obtain  his 
pardon,  if  lie  conviA  them,  and  this  lets  in  the  whole  learning  touch* 
ing  approvers  and  approvement,  which'  I  (hall  here  open  in  the  order 
tliat  Mr.  Stamfard  hath  gone  before  me. 

1.  Of  what  oftenfcs  a  man  may  be  an  approver.  2.  In  what  fuiis. 
3.  At  what  time.  4.  Before  whom.  5.  In  what  manner.  6.  Mow 
he  (ball  be  orderd  before  and  after  his  appeal.  7.  What  proccfs  (ball 
ifliie  againil  the  party  appcald.  8.  What  pleas  be  fliall  have^  and 
how  tried.  9.  How  proceeded  in.  10.  What  judgment  (hall  be 
given  for  of  again(^  the  appellor  or  appellee. 

Before  I  come  to  thefe  particulars,  we  are  to  kn<u^,  that  it  is  pore- 
ly  m  the  difcrction  of  the  court  tp^  admit  the  approver  to  appeal  or 
not,  or  to  give  him  any  refpite  from  judgment  or  execution  upon  his 
confeflion  and  approvement ;  fbr  othenvife  it  would  be  in  the  power 
cf  any  party  arraigned  for  felony  by  becoming  an  approver  to  delay 
judgment,  where  (it  may  be)  his  appeal  is  but  feigned,  for  the  ad- 
sniflion-  of  his  appeal  or  refpite  of  judgment  is  but  a  matter  of  grace 
and  difcrction.  21  /f.  6.  34.  b,  Coron.  66  fsf  61.  per  omnes  juftk* 
Mtnufque  hand.    Cc.  P.  C.  cap.  56.  p,  129. 

And  therefore  this  courfe  of  admitting  of  approvers  hath  been  long 
difufed,  and  the  tryth  is,  that  more  mifchief  hath  come  to  good  men 
fcy  thefc  kind  of  approvements  by  falfe  accufa^ions  of  defperate  vil- 
lains, than  benefit  to  the  public  by  the  difcovery  and  conviAing  of 
real  offenders,  gaolers  for  their  own  profits  often  conftraiping  prifon- 
ers  to  appeal  honeft  men,  and  therefore  provifion  made  againil  it  by 
I  E.  3,  cap.  7. 

And  upon  this  reafon  it  is,  that  as  of  later  times  the  admiffion  of 

fuch  appea4s  hath  been  wholly  difofed,  fo  in  times  when  they  were 

|.        -  admitted,  a  great  ftri£lnefs  was  held  upon  fuch  appeals,  as 

^      '  ^  will  appear  upon  the  examination  of  the  enfuing  particulars. 

L  Therefore  touching  the  offenfes,  whereof  an  approvement  may 

be. 

It  may  be  only  of  capital  offenfes,  as  of  treafon  or  felony,  wfaedier 
they  be  at^comnion  law,'6r  by  ^&  of  parliament. 

When  a  prifoner  is  admitted  to  be  an  approver,  he  is  fwom  in  court 
to  apptove,  or  rather  to  dafcx)V6r  all  felonies  and  trcafoos  that  he 

knows* 
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knows,  and  a  certain  time  prefixt  (as  three  or  four  days),  to  make 
bis  appeal,  and  a  coroner  afllgned  to  him  to  receive  fuch  his  appeal 
and  difcovery.    12  E.  4.  10.  i. 

And  yet  the  appeal  is  not  good  as  an  appeal,  or  as  an  approvement 
to  compel  the  parties  appealed  to  anfvi^er,  but  only  as  to  fuch  felonies 
or  treafons  that  were  committed  by  the  appellee  together  with  the 
appellor,  and  whereof  the  appellor  (lands  indicted  in  court,  and  as  to 
other  treafons  or  felonies,  [than]  whereof  the  appellor  (b  ftands  in- 
di£ted,  it  is  no  legal  appeal  or  approvement  to  put  the  appellee  to 
anfwer. 

And  therefore  if  jf.  being  indi£led  for  robbing  of  B.  end  he  appeal 
C*  that  he  robbed  ^.  himfeif,  this  is  a  void  appeal,  and  the  appellor 
ihall  he  executed,  and  the  appellee  (hall  not  be  put  to  anfwer  to  it* 
25  E.  3.  39-  faj. 

So  if  he  appeal  C.  as  acceflary  to  die  robbery  of  B.  either  before 
or  after,  C.  ihall  not  be  put  to  anfwer,  for  it  is  not  the  (sime  felony 
charged  upon  ^«  but  only  an  acce^ry  to  it.    10£.  4.  14,  <t. 

So  if  jf.  be  indii^ed  of  felony,  and  he  appeal  B.  of  treafon,  B.  (hall 
not  be  put  to  anfwer  that  appeal ;  but  B,  being  fo  accufed,  it  may 
be  a  ground  for  the  juftices  in  point  of  difcretion  to  make  B.  find 
fureties  for  his  appearance  at  the  next  feflions,  or  in  the  king*s  bench, 
and  in  the  mean  time  to  be  of  good  behaviour  towards  the  king  and 
bis  people^  as  was  done  when  a  perfon  that  had  abjured  for  felony» 
made  fuch.  an  appeal  of  treafon.  M.  19  E.  2.  Cor  on.  387.  tfide 
Jim'iU  21  £.  3.  IS.  n.    Coron.  449. 

II.  In  what  fuits.  |.     ^^ 

Approvement  li^  not  in  an  appeal  of  felony,  for  the  de-  ^  ^ 
lay  that  may  come  thereby  to  the  plaintiff.  M.  15  £.  3.  Coron,  113. 
2  R*  3.  22.  h*  And  therefore,  if  a  party  be  indifbed  of  felony,  and 
the  prifoner  becomes  an  approver,  if  an  appeal  for  the  fame  felony  be 
fued  afterwards,  all  proceedings  upon  the  approvement  ihall  Hay.  8 
H.  5m    Coron,  442. 

But  if  J.  be  indifted  of  felony,  and  he  becomes  an  approver,  and 
appeal  B.  as  a  companion  with  him  in  the  fame  felony,  and  B,  comes 
in,  it  feems  he  may  not  become  an  approver,  and  appeal  C  of  the 
lame  felony,  iS  E.  3,  Coron.  113.  Stamf.  P.  C.  Lib.  11.  cap.  bS. 
foL  1 47.  a.  tho  \\H.\.  93.  b.  B.  Coron.  34.  feems  to  be  contrary. 

f^)  N.  Edit,  of  the  year  books,  foL  %u  h% 

If 


t 
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If  St  m^n  be  arrefted  and  imprifond  for  ftifpicion  of  felony,  he  can'& 
flot  become  an  approver^  becaufe  he  is  not  indi£led.  Stamf,  P.  C 
Lib,  II.  cap.  55.  Co*  P.  C  cap.  56.  f  t29«  againft  the  opinion  of 
Strange  Rtii  Hankf.  6  U.  6.  Cortm.  231. 

IIL  At  what  dme  a  man  (halt  become  2[n  approver. 

After  a  pcrfon  is  abjured  for  felony,  19  £.  2.  Corm,  3S7.  19  £.  3* 
thii^^^*^.  or  be  outlawd,  21  £.  3.  17.  h.  Coron*  452.  or  otherwift 
attaint,  and  hath  his  clergy,  17  £.  3*  Cortm^  445.  he  fhall  not  be  ad** 
mitted  to  be  an  approver;  nor  one  convIA  by  verdiA.  19 U.  6. 47.  ^« 
Cor§n.  8. 

If  j/.  be  incJiAed  of  felony,  and  plead  not  guilty ^  and  put  himfelf 
ijpon  the  country,  and  the  jury  is  charged  with  him,  .yet  before  th6 
evidence  fully  heard,  and  the  jury  gone  from  the  bar,  he  may  be  ad- 
mitted to  be  an  approver.  12  £.  4.  10.  i.  II* If .  7.  5.  3.  per  tmnei 
jujiic^:  vide  contra  2  H.  7.  3.  a.  (h)^  9  H.  5.  Coron.  440. 

But  if  the  whole  evidence  be  heard,  then  he  (hall  not  be  admitted 

to  be  r^x  approver, '  21  £.  3. 1 8.  Coron.  449.  2  tt*  7.  3.  fd  that  ic  feemi 

much  in  the  difcretion  of  die  court  to  admit  him  to  be  an  approver 

.        -.at  any  time-before  yerdi£l  given,  the  after  not  guilty  pleaded. 

l?^9J  j2  jg  4^  iQ^  ^  ;„  £ji^  i^  II  H.  7.  5.  i.  per  rnnes  jmjfic\ 

which  \s  of  greater  weight  than  the  other  ^books. 

IV.  Before  whom  a  man  may  become  an  approver* 

It  may  be  before  the  juftices  of  the  king^s  bench,  or  juftices  of 
gaol-deliveiy,  or  juftices  in  eyre^  for  they  may  af&gn  a  coroner  to  thtf 
prifoner  to  receive  his  appeal. 

Bot  It  cannot  be  in  inferior  courts,  as  thofe  that  have^^i^  dXiAJidef 
and  infangtfieft^  and  utfangtheft.  Bra^f.  Lib.  III.  cap.  35. 

But  in  cafe  of  a  royal  franchife,  as  a  county  palatine,  or  the  royat 
franchife  of  Ely^  where  the  bi(hop  hath  jufitces  and  coroners  of  his 
own  making,  there  a  felon  may  become  an  approver.  29  £.  3i  42.  a* 
Coroit.  462.  in  the  cafe  of  Ely*. 

Neither  can  a  man  be(:ome  an  approver  before  ju{Uces  of  peace^ 
nor  oyer  and  terminer ^  for  they  cannot  affign  a  coroner.  9  /f.  4i  1. 
Coron.  457.    4  O.  Injlit.  165.  169.   Co.  P.  C.  130. 

V.  The.  manner  Qf  approver,  and  of  the  allowance  of  in 

fh)  la  thiscafc  the  whole  evident  bad  cafe  no  way  coDtndifit  what  It  l>cfiire 

been  given,  and  the  jury  gone  from  the  faid;  but  there  Wu  anoithef  exception  he* 

^fi  which  was  one  reafon  afligned  by  the  fidetf  on  vhich^the  court  laid  the  greateft 

court,  why  they  coold  n^t  adi^it  the  pri-  fixcfs*  beca«fe  tbey  onJy  prayed  a  coroner^ 

iofictn  to  become  approvers;  fo  that  this  but  did  not  acknowledge  the  felony. 

Before 
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'  Before  siny.  man  fhall  be  admitted  to  be^n  approver,  he  mud  con- 
fers the  indidment  in  open  court,  and  pray  a  coroner  to  be  affigncd 
him,  and  regularly  this  is  to  be  done  upon  his  arraignment,  before 
plea  pleaded,  tho,  as  hath  been  faid,  his  confeflion  hath  been  fome* 
time^  admitted  after  not  guilty  pleaded.  1 1  H.  7.  3.  i*  12  £.  4.  10.  t. 
imd  therefore  if  he  hadi  pleaded  before  not  guilty,  and  then  prays  a 
coroner  without  confeifing  the  felony^  the  inqueft  fhall  be  taken,  and 
if  found  guilty  he  fliall  be  executed.  2JL  1.3.  a.  adjudged ;  and  if 
he  iiath  not  pleaded  to  the  country,  but  prays  a  coroner,  and  will  fay 
no  more,  he  (hall  have  piinefirt  U  dure,  tho  the  book  of  I  H.  b* 
Cor  en.  441.  be  that  he  (hall  be  hanged. 

Upon  confeffing  the  felony,  and  praying  a  coroner  to  be  aiSgned^ 
the  court  doth  thefe  diings. 

I .  They  affign  him  a  coroner  to  take  his  appeal.    2.  They  pre* 
ibt  him-atimeto  make  his  appeal,  fometimes  three,  fometimes  four 
days.  8  H.  5.  Coron.  439.  12  £.  4.  10.  b.  26  Affix.  19.    3.  He  (hall 
be  removed  out  of  the  fbait  cufbody,  and  make  his  appeal  before  the 
coroner,  that  he  may  not  have  any  juft  pretence  to  fay  it  was  p       . 
by  durefs  or  conftcaint,  12  £.  3.  Coron.  169.  and  dierefore,  I-  ^   -■ 
if  upon  the  coming  back  of  the  approver  to  the  court,  he  wave  his 
appeal,  as  being  made  by  durefs  and  againft  his  will,  the  coroner 
ihall  be  examined  touching  it  upon  oath ;  and  if  he  affirm  it  was 
ihade  dt  htm  gr^t^  the  appeal  (hall  (land,  but  the  approver  (hall  be 
hanged.   22  £.  3.   Coron.  255.    12  £.  3.   Coron,  169.  4.     The  coro* 
ner  muft  put  his  appeal  into  form,  and  when  the  prifoner  comes  back 
into  thexrourt,  he  muft  repeat  his  appeal,  and  &all  not  be  helped  by 
the  court  or  any  by-(bnder,  26  4ffi%.  19.  and  if  he  mi(s  in  repeating 
his  appeal  in  any  matter  of  moment,  as  the  colour  of  the  horfe,  \icn 
be  IhalT  be  hanged ;  for  if  he  miftake  in  fuch  cifcumftances,  which^ 
mud  need  come  from  his  own  memory  and  information,  it  is  a  fign^ 
It  is  feignetl.     5.  If  he  make  not  his  appeal  before  the  coroner  in  the 
time  prefixt,  he  (hall  be  hanged ;  and  if  he  make  it,  and  di(avow  it 
iKrhen  he  comes  into  the  court,  he  (hall,  upon  the  examination  of  the 
coroner  upon  oath,  be  hanged.     6.  If  he  appeal  one,  who  by  hi^ 
own  confe(fion  \%  not  in  the  kingdom,  he  (hall  be  hanged.    2  E.  3. 
Coron   15*3.  for  he  cannot  be  attaint  at  his  fuit.     7.  After  his  appoal 
niade  he  (hall  have  an  allowance  of  1  d,  per  diem  by  the  book  of  12 
jE:.  4.  10.  b.    26  AJfi%.  19.    8  if.  5.    Coron.  439.  three  hajf-pence 
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per  Jlem  per  Britton^  and  by  Forttfctu  21  H.  6.  3^-  ^*  nothiag  at  al], 
till  he  hath  convi£led  the  appellee. 

VI.  Touching  proceis  upon  an  appeal  by  an  approver. 

It  is  to  be  known,  that  altho  a  coroner  cannot  receive  an  original 
appeal  but  of  fuch  felonies  as  are  committed  in  that  county  whereof 
he  is  coroner,  yet  if  a  felon  become  an  approver,  the  coroner  may 
take  an  :^>peal  of  any  felony,  tho  committed  in  a  foreign  county,   9 

Altho  it  feems,  that  book  is  not  law,  for  he  can  appeal  only  in  the 
county  where  he  is  indi£led,  and  he  cannot  be  indidled  in  one  county 
of  a  felony  committed  in  another  county^  therefore  quare  librum ;  it 
ieems  it  muft  be  intended  where  vf.  is  indicSted  io  the  county  of  B. 
and  taken  in  the  county  of  C  and  there  the  coroner  receives  his  con* 
g.  ^  feflion  and  appeal,  which  poffibly  he  may  do  without  any 
*»  ^  -^  fpecial  affignment  virtute  officii^  as  he  may  take  an  abjuradon 
©f  a  prifoner  in  a  foreign  county. 

But  the  coroner  in  that  cafe  cannot  make  procefs  againfl  the  ap- 
pellee in  a  foreign  county,  29  E.  3.  42.  a.  Coron.  4^2^  but  he  may 
in  the  fame  county,  Stamf.  P.  C.  146.  a.  b. 

And  therefore  the  bldiop  of  Ely  having  the  royal  franchife  of  £/|r, 
and  juftices  and  coroners  of  his  own,  and  alfo  having  franchife  of 
retorna  brevium  in  divers  hundreds  In  the  county  of  Suffolk^  and  like- 
wife  a  gaol  there,  a  felon  indi£led  and  in  prifon  at  Ely  became  an  ap- 
prover before  the  coroner  of  the  franchife  of  £/y,  and  appeald  one  in 
the  bifliop*s  gaol  in  his  hundred  in  the  county  of  Suffolk^  the  coroner 
q{  Ely  cannot  make  procefs  to  the  biflbop's  bailiff  of  his  liberty  in  the 
county  of  Suffolk  to  bring  the  appellee  to  Ely^  which  is  in  another 
county,  VIZ.    Cambrldgrjhlre^  ajudged  29  E.  3.  42.  a,  Coron.  462. 

At  common  law  it  feems,  jf  an  approver  appeal  parties  that  are 
8emurrant*-!n  a  foreign  county,  there  could  be  no  procefs  made  but 
in  the  king's  bencli,  by  removing  the  record  tliither  by  the  juftices  of 
gaol-delivery,  before  whom  the  parties  became  an  approver. 

But  this  is  remedied  by  the  ftatutc  of  28  J?.  1,  dc  appellatis^  where- 
by power  is  given  to  juftices  of  gaol-delivery  to  ifliie  procefs  to  the 
iherifFs  of  foreign  counties  to  take  the  appellees,  and  bring  them  be- 
fore the  juftices  in  that  eounty  where  the  appellor  is  indidled. 

If  the  appellor  allege  the  place,  whereof  the  appellees  are,  (as  hi 
muft}i*and  thereupon  procefs  ifTues  to  the  (herifi*  of  that  count},  and 
he  return  there  are  no  fuch  perfons  in  bis  bailiwick,  25  E.  3.  42.  b, 

or 
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or  nonfunt  hnmutf  21  H.  6.  34.  L  the  apptoyer  (bail  have judgotient 
nnd  be  executed^  and  he  fliall  not  be  received  to  fay  they  are  in-  an* 
Qtber  coQnty,  and  pray  prooefs  thither.  22  E.  3.  Coron*  460.  for  if 
he  be  once  fonnd  &lfe  in  what  he  faith,  he  (ball  not  be  credited  ia 
any  dung*  but  his  appeal  ihall  be  prefumed  untrue :  vide  21  SL  6* 
'S4f.  t.  Corou.  456. 

If  tbe  approver  die  before  his  appeal  determind,  or  be  ex« 
ccuted  for  the  felony,  21  E.  3.  18.  a.  21  E.  3.  17.  t.  Cq-  L^^'i 
r#if.  452.  or  hath  the  advantage  of  his  clergy,  3  E.  3.  Cptou.  36d. 
or  dilavowshil  appeal,  and  will  not  profecute  it,  21, H.  6.  34.  A. 
3  H.  6.  50.  B.  yet  procefs  (hall  be  continued  againft  the  ^spellee 
91  die  king*s  fuit,  and  the  appellee,  if  he  come  in,  (hall  be  arraigned^ 
for  the  appeal  was  well  commenced,  and  it  (hmds  as  an  indidmenty 
by  reafon  of  die  great  prefumption  that  a  man  that  conftfledi  himfetf 
guilty,  would  not  charge  another  faldy  to  be  con^anion  with  him 
in  die  (ame  felony. 

But  if  the  appeal  were  never  well  commenced,  as  if  the  appellor 
were  conviAed  by  verdi A  or  outlawry,  de  fnbus  infra^  or  if  die  kif^ 
pardons  the  approver  after  the  approvement  made,  and  before  tria^ 
47  E.  3.  16.  a.  Stamf.  P.  C.  fd.  149.  a.  die  appellee  (hall  be  di& 
charged  without  arraignment  at  the  king's  fdt,  or  further  proBceiii 
upon  die  appeal ;  for  now  the  approver  havii^  his  pardon  is  fure  to 
efcape,  and  therefore  (hall  not  be  trufted  in  his  profecudon  9gamft 
another  ibr  die  finne  iebny.  But  of  thefe  matters  fiother  under  the 
next  head. 

If  the  appellee  be  returned  non  inventus,  th^  appellor,  as  hath  been 
(aidy  may  be  executed,  but  prooe(s  of  outlawiy  (hall  i(rue  agaioft  the 
appeUee,  as  it  feems  not  by  one  capias  and  estigent,  bnt;by  capias t  «&% 
pluries  vsA  exigent  \  quare. 

VII.  Touching  proceedings  upon  the  appeal  after  appearance  of  tha 
appellee. 

He  that  is  appeald  (hall  not  be  let  to  bail  but  in  three  cafes :  1.  If 
ihe  approver  be  dead.  2.  If  the  perfon  appeald  be  of  good  fiune. 
3.  If  the  appellor  wave  his  appeal.  fViefim*  1.  cap.  15*  (a J.  &tamfit 
P.  C.  Lib.  11.  cap.  18.  Fol.  74.  a.  b. 

And  d^ercfore,  if  J*  be  feverally  appeald  by  two  appvoven,  £:  and 
fC«  ind^fUd  Jfevcrally  pf  feveral  felonies,  and  J.  join  iMttdc^  and  tuh 

(<iJiCt.bJUt.  p.iiU 

•  Vox.  n.  p  v»* 
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quifii  B.  yd  he  fiiall  not  be  let  to  bail  till  the  appeal  of  €.  be  deter- 
Aiindi   2i  E.  3.  42.  i. 

I>  «|  When  the  appellee  comes  !n  he  may  take  his  legal  excep- 
*•  ^•'-'  tions  to  the  infuflSciency  of  the  appeal,  as  that  the  appeO(Jr 
i$  not  in  prifon  but  at  large,  21-  E.  3.  18.  a.  Coron.  448*  6  H.  6: 
CoroH^  231.  or  that  the  appellor  is  within  age,  or  above  feventy  years 
old,  or  a  woman>  or  maimed,  -^'hereby  the  appellee  l6feth  his  trial  by 
battle.  StamfnP.  C.  cap.  58.  foL  147.  b.  or  that  he  is  a  elcrk  con- 
vift,  and  hath  not  made  his  purgation.  17  jB.  3.  1 3.  a.  *  ot  that  he  if 
abjured  the  realm.  19  E.  2.  Coron.  387.  or  that  he  was  convid 
by  verdia  before  he  appealed  of  the  fame  oilenfe :  Vide  Co.  Pr^Cr 
cap.  B6. 

Alio  he  may  have  all  thofe  exceptions^  i^hich  an  appeUae  at  die 
ftiit  of  a  lawful  pcrfon  cither  by  writ  or  bill  may  have,  as  that  the 
plaintiff  is  outlawd  for  another  felony,  or  in  a  petfonal  adton,'but  if 
he  hath  obtained  his  pardon,  the  appellee  (hall  be  put  to  anfwer,  as 
in  another  appeal.  21  E.  3.  17.  b.  but  if  die  approver  be-  pardoned 
that  felony,  upon  which  he  makes  his  appeal,  th^  appellee  (hall  not 
he  put  to  anfwer  neither  at  die  party's  fuit,  nor  at  the  fnit  of  die  king. 
47  JP.  8.  16.  a.  ubifupra. 

If  the  appellee  hath  no  exceptions  to  the  appeal,  or  to  the  difiibility 
of  the  appellor,  but  pleads  to  the  felony,  he  may  put  himlelf  opon  trials 
cidier  by  batde,  or  by  the  country. 

Touching  the  form  of  ^he  trial  by  batde,  - 1  (hall  make  nt>  Im 
narmtive  at  this  dme,  becaufe  it  is  an  unufual  trial  at  this  day,  axvf 
belides,  it  will  come  more  aptly  in  another  jJace. 

If  when  battle  is  joined  they  come  to  the  combat,  md  ^  ap« 
pellce  be  vanquiihed,  it  is  an  attainder  of  the  appellee,  and  the  appd* 
lor  (hall  have  the  benefit  of  the  king's  grace  and  a  pardon  tanqumn  ez 
fMrito  fuftiti^.  . 

But  if  the  approver  appeals  feveral  perfons>  and  they  fevenlly  jom 
battle,'  the  appellor  (hall  not  have  his  pardon  till  he  vanqui(h  them 
all  fucceffively,  for  if  he  be  vanqui(hed  by  the  kft,  or  diiavow  his  ap^ 
fcal  9^ip(l  the  laft^  he  (hall  be  executed.  41  £.  3»  Caren*  98.  21 
H.  6m  34.  b.  Coron.  466. 

And  itote^  that,  if  in  the  field  when  they  oome  to  batdct  ^  2p» 
pellor  di&90w  his  appeal,  the  approver  (bdL  be  executed^  and  die 
appellee  deliverd  without  being  arraigned  at  the  king's  fiut,  for  his 

di£. 
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difav^wing  in  die  field  is  quafi  a  trial  in  fa&    21  jET.  6.  34.  h.  (Cf- 
roA.  456.  Stamf.  P.  C  148.  a.  b. 

'  Bnc  if  before  the  deraigning  of  Intfle  the  approver  difavow  hisap* 
peal«  the  approver  (hall  be  hanged,  but  the  appellee  (hall  be  put  to 
anfwer  at  tiie  king's  fuit,  for  it  may  be  the  king  hath  other  evidence 
befides  the  approver  to  convid  him. 

If  A.  becomes  approver,  and  appeak  B.  C,  and  D.  of  the  fame 
felony,  and  in  his  combat  with  B.  becomes  recreant,  B.  ihall  be 
difeharged,  but  the  appeal  (hall  ftand  againft  C  and'i?..  41  E,  3. 
C9r»n\  93. 

If  three  be  indi£led  for  the  fame  felony,  and  they  betome  approven^ 
and  the  appellee  joins  battle  with  them  all,  he  ihall  perfom  it  feve«* 
rally ;  but  if  he  vanquish  one  of  the  appellants,  he  is  thereby  ac- 
quitted' aglinft  all  the  reft,  and  the  approvers  ihall  be  executed^  ai4 
the  appellee  deliverd.   7  E,  3.  12.  a. 

But  if  the  appeal  be  of  feveral  felonies,  tho  he  vanquifh  one  ap« 
pdlant,  he  muft  fight  fucceffively  with  the  refl.  19  H.  6.  35.  a.  47 
i?.  3.  5.  ^  for  the  charges  are  feveral  by  the  feveral  appellants. 

If  the  appellee  puts  himfelf  upon  trial  per  patriamy  the  approver 
(hall  be  fworn  as  well  to  the  petit  jury  upon  the  trial  when  he  gives 
•htt  evidence,  as  well  as  make  a  general  oath  at  the  time  of  hia  fitft 
btcoffling  approver,  and  hence  he  is  called  probatory  (fuoiiamen  qdm't^ 
bccaufe  he  is  a  perfon  coovif^,)  fo  that  altho  he  were  a  partner  ia 
the  ofiehfe,  and  tho  he  fland  indited  of  it,  and  tho  he  be  con* 
▼ifted  by  his  confeffion,  yet  he  is  admitted  a  witneiii  upon  his  own 
accufation  or  appeal,  and  the  reafon  is,  becaule  he  accufeth  himfelf 
ky  his  eonfeffion,.  as  well  as  he  doth  the. appellee  by  his  appeal,  and  ' 
therefore  gains  a  probable  credibility  of  his  teftimeny. 

And  therefore  P.  19  Jac.  in  die  (lar-chamber,  Noyt^  Rep.  p.  1^4« 
in  Sir  Percy  Crejbf%  cafe,  one  defendant,  that  accufeth  not  himfdf^ 
is  not  admitted  as  a  wicnefs  to  convidl  his  companion,  but  if  he  a^* 
cufe  himfelf,  he  is  a  witnefs  againil  his  companion* 

But  this  teflimony  or  evidence  is  not  conclufive  to  the  |.  •« 
jury,  for  the  jury  may  confider  as  well  the  credibility  or  not  *•  •'^^ 
credibility  of  the  witnefs,  as  the  matter  he  fwears. 

And  altho  it  feems  it  is  now  no  plea  for  die  appellee  to  fay,  he  ia 
jofff  uominis  ti  fama^  ii  in  franco  pUgio  tf  in  ajjifi  domini  regis  ^  £^ 
iaba  daminumf  qui  ipfum  advocetj  as  it  waa  in  Braffon*s  time,  it  ia 

P2  good 
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gainft  him  but  the  teftimony  of  the. approver ;  and  therefore*  tf  the 
«fpeOordie/  yerthekaig'iiiay  proceed  with  the  appeal»  bccaitfe  tho 
be  ca&aot  lisve  the  teflunonytof  the  approver' fatinfelf,  yet  these  jUay 
hftodiccv  evjdcnce  of  dieiaA. 

But  yet,  when  the  approver  is  dead  after  hb.iappeal,  and  before  trials 
Ife' party  i^boihUe,  :becaaiie.tmich  of^he  evidence,  whidi  mav  con* 
duce  tDrtheconviAbn,  namely  the  oath  of  the- approver,  iis  loft,  and 
{6  lebrprob^lity  of'his.convaSion. 

If  die  approver  be  vanquished  and  kild  upon  the  place  in  the  faattk« 
or  ff:dieaippcUce  be  acquitted  by  verdidl,  yet  a  Judgment  mttft  be  en^ 
tred  uponlusconfelfion;  for  his' bate. confeffion  of  the  fdony  is  ar 
c(Nivi£l]on,iitisttrue,  but  not  an  attadnder  tiil  judgment  given,  fuSd 
fitJfewdaturfirceUmnf  which  is  not  prefently  entred  upon  his  hccoff^ 
ing  approver,  but  when  either  by  trial,  or.for  any  otheivcaufe  before 
ftovniythe  court  thinksnot  fit  to  fpare  his  execution. 

^Afld  on  the  other  fide,  >  if  .the  appellee  be  convifi  by  verdi^  or  bat* 
tie,  orflain  upon  tfae?field,  yet  judgment  muft  be  given,  tptli  fnfpmda-t 
tmr  pir  toOmn.  8  £.  9.  yudgimiutSQS.  And  in  thait  cafe,  aldio  the 
Kfe  of-the  approver  is.  fiived,' yet:  he  (hall  be  hani(h6d,'Unle&  he  dbtain 
lhe:luog!«  paidon.  Sum/.  P.  C.  Lii.Il.  cap.  52.  lord  Coke  P.  C, 
mf*  46.ifiiith  heihall  Itave  a  :paidon  «r  deHtojuftitim^  And  thus  Cm; 
cooeannDg  opprovers* 

I  'fhoukd  now  confider  the  bttfineis  of  abjuration»  .which  is  akv^iiyt 
loeonipaoicd'witha.eoiifeffion.of  the  febny  before  the  coroner,  but 
becattfe/^/  wasaJdnd'of  appeodanttofanAuary,  vriueh  is  wholly 
and  finally  tsdten^  away  by  the  flatnte  of  21  Jac.  €ap.  SS8.  I  ihall  ooc 
myfelf  with  that  bufineis. 


Itttaioe  tavsHiatkP.oC  tit.  Plcadiag.  ladcx  to  %  Hawk.  T.  Ctiu  Appmver.  Bvno 
tiu  Appcoycr.  4  Blackf.  Com.  ch.  S5«  p.  319.  ch.  27.  p.  346.  ch.  33. 418.  InM 
to  ft  lia>lk.  P.  C.  Tit.  Battel 
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CHAP.    XXX. 

m 

CiHCirning  thi  pleas  of  the  prifoner  upon  his  arraignmmti  atiJL'fifft^ 
cvufnuMg  pleM  in  abatement  of  tbe  indi&neiiu. 

THE  prifoner  upon  his  arraignment  either  confeflTeth,  or  pleadst 
or  fiandsmute;  die  firfif  of  thefe  is  difpatched  in  the  former 
chapter,  the  fecond  matter  comes  now  to  be  conilderedy  vi%.  his 
pleas  upon  bis  antiigoment. 
Pleas  upon  the  arraignment  are  of  four  forts. 

1.  Pleas  that  are  declinatory  of  his  trial,  and  fiich  were  antiently 
the  pka  of  privilege  of  fandluary,  and  the.plea  of  clergy ;  the  former 
i$  taken  away  by  the  ftatute  of  21  Jac.  cap.  28.  the  latter  ftands  ftili' 
in  force ;  but  becaufe  for  the  mod  part  that  benefit  is  claimed  after 
canvi£bion,  and  larely  before,  I  fhaU  refer  the  whole  bufineis  of  cler- 
gy to  a  di(lin£t  examination,  after  I  have  done  with  tlie  convidion  of 
the  prifoner. 

2.  Pleas  in  abatement  of  the  indidlment. 

3.  Pleas  in  bar  of  the  indi&ment.  ^ 

4.  Pleas  to  the  matter  of  the  indidhnent,  viz.  Not  guilty. 

Kow  as  to  pleas  in  abatement  of  the  indictment,  they  are  of  thefe 
kinds. 
'  I.  Such  defedb  as  arife  upon  the*  ind!6lment  itfelf,.  and  the.  infuS* 
cienCy  of  it,  which  hath  been  at  large  confidered  in  the  24th  chapter; 
if  any  fuch  exception  be  taken  by  the  prifoner,  he  may  pray  counfel 
t6  be  ailigned'to  him  to  manage  his  exceptions  and  take  more ;  but 
he  ihall  not  have  a  copy  of  ihe  indidlment  (a)  fiom  the  court,  but 
he  and  die  counfel  alligneJ'may  have  oyer  of  the  indrdiment,  and  preis 
dieir  exceptions  upon  it. 

Bdt  it  is  rare  to  take  any  exceptions  to  indiflmcnts  before  -        ^ 
ConviAion,  unlefs  upon  indictments  removed  into  the  king's  ^  -^^  J' 
bench  by  certiorari^  which  the  court  may  in  difcretion  hear  or  not  hear, 
but  reitaand  the  prifoner  and  the  indictment. 

And  the  reafons,  why  d^ey  are  not  taken  in  the.  country  before 
90fX9t66aa  are,    1.  Becaufe  he  may  hare  the  fame  advantage  of  the 

(^Jk3^<xiam  \^:^  ffU  %,  cap,  3*  in  sU     the  prifoner  0iaU  hive  a  copy  of  the  iiii- 
Cftici  of  tsukM,  vfibich  woik«  corrupcion     diflmcnt* 
•I  Wood,  or  of  miiprilioo  of  fu€h  ticifon,  ^ 

P3  ex- 


i- 


♦37      HISTORIA  PLAaXORUM  CORONA'. 

exceptions  after  die  trial  and  before  judgment,  as  before  trial.     (*) 
And    2.  Becaufe  if  the  exceptions  appear  niatcrtaly  the  court  can 
quaOi  that  indidroent,-  and  dired  a  new  bill  to  be  fcnt  out  to  the 
grand  jury,  wherein  thefe  faults  may  be  amended,  and  the  prifoner^ 
ahaigned  ^  Htfvp. 

II.  Such  defers  as  are  in  matters  of  fad»  as  tmfmfmer^  or  falfe 
addition  of  die  prifoner. 

As  to  the  plea  of  mifno finer :  In  appeals  or  a£lions  between  party 
and  party,  or  m  indidlments,  if  the  defendant  plead  mifwifiner^  he 
muft  be  careful  that  he  conclude  not  himfelf  by  the  manner  of  his 
pleading. 

Therefore,  when  Alan  Gerard  was  committed  upon  a  capias  in 
felony,  the  pleading  was  li  Jiatim  ductus  ad  barram  in  propria  per" 
Jona^  li  quajitus  quomodofe  velii  ituk  acquietare  Jiatim  dieit^  quodipft 
habet  nomen  Johannis  Allen,  &  non  Alani  Gexaid,  and  pleads  over  to 
the  felony  not  guilty ^  and  the  king's  attorney  replied,  that  tempore  in" 
diffamenti  pradiili  fuit  ti  adhuc  ejl  cognitm.tam  per  nomen  Alani 
Gerard,  qtutm  per  nomen  Johannis  Allen,  ii  quid  culpabilis  eft  de  felon* 
i^c.  Et  hoc  petit  quod  inquiratur  per  patriam^  He,  ideo  venit  inde  ju- 
TOtaf  &  pret£lfui  Alanus  Gerard  per  nomen  Johannis  Allen  traditur 
in  balGum :  Vide  6  H.  7.  7.  a. 

In  an  appeal  or  other  adion  at  the  fuit  of  the  party  mifnofmer  is  a 
good  plea. 

ra^SI      ^^^  defendant  in  an  appeal  or  indidment  plead  mifnofiner 
^  of  his  iimame,  the  plaintiff  or  king  may  aver,  que  eonus  per 

vn  nofine  (sf  Vautre,    1  H.  7.  29.  a. 

But  in  an  appeal  or  a£Uon  at  the  fuit  of  the  party,  ximifnofiner  be 

pleaded  of  the  chriftian  name,  the  plaintiff  maft  take  iffoe,  and  can* 

not  plead  conus  per  Vun  nofpu  li  I'autre.    1  H*  7.  29.  a.  21  £.  3. 

47.  b. 

In  zxi  indidment  of  felony  if  the  prifoner  plead  mifnofiner  of  his 

chriftian  name,  fome  books  hold  it  a  good  plea.    11  /f.  4.  41.  ^. 

Mifnofmer  18.   Stamf,  P.  C.  Lib.  3.  cap.  l^.fol.  181.  ^.  but  other 

books  of  greater  and  later  authority  be  to  the  contrary.    1  H.  5.  5.  b. 

■ 

(*)  Bat  now  by  7  IT.  tab.  3.  no  indid-     coart  before  any  evidence  gives  upon  fadi 
ntent  for  hicb  treifon,  wheirbv  any  cor.     indi£bnent»norauiUany  ruchnif-wficanfi 


ruptioo  of  blood  may  be  nuae,  or  for  Csfc.  be  any  caufe  to  antft  judgment  nftcr 

■iifpriixon  of  fucb  irealoni  nor  any  procefs  convt^on,  but  fucb  judgment  may  neveiw 

or  return  tbereupon  fliail  be  qna&ed  for  tbelefs  be  rcverfed  upon  unit  of  cmr»  an 

mif*writing,   mii-fpdluig,   falfie  or  im-  il  thii  aft  bad  never  MCft  Slide. 


proper  L^tinf  naiciii  exctptios  be  taken  is 
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Myi$^/Spu;f  9.    CpTM^  914«    3  H.  6.  26.  a.  /^J,    J?.  Mifnofmtr  6w 

It  feems  by  the  cafe  of  Gerard  before  citecl,  which  was  a  record  of 
a4>ka<in  the  tinse  of  £.  4.  thu  the  defendant  may  plead  mifnofmer  of 
his  chriftian  name,  yet  the  king  may  aver  conus  per  run  noftm  bt 
IHvkf^  rtha  it.  be  odierwife  iif  ait  appeal^  but  in  alt  cafes  6f  pleadtog 
ikefuajmitf  be  ouift  pkafd  over  ta  die  felony :    Fide  Dy.  88*  tf«  b.   21 . 

V'Bvt»?.a8:batkbcenbefQte*iaid».  there  is  little  advanii^e  corned  by 
th«fe  pleas  to  the  prifoner  upon  thefe  reafons ;  1  •  Becaufe,  if  this  ex* 
oeption;  VrldMn*iix*&eMunli:)^  the  g^d-deliveryrthe  CQUtt  may 
^bw die  qpccptipfa,'  anil diroft .^new  bill Mcordisig  to  whit tiie  pri«*- 
(bpor  fitysUl^oe  name' or  addition  iS|  for;  es-hath  been  fl^i4  whofo- 
^er  ploadi  m^i$i/bfr  or  a  bi£t  addition  muft  give  bSitlfelf  theltme  name? 
wd.  true  addition  by  lus  pleat  and  tha^  will  be  cdnduiive  4o  4^im. 
:  &  Becaufe.  tbia.|4ea  of  mifnefmer  or  uiijtrue  addition  iball  be  aU. 
wnys  tried  by  ibe  fame  inqueftt  thei  is  to  pais  upon,  the  pofoner^  and 
is  ready  at  the  bar,  and  al  dom'inob  ki^  (hoMld  Qev^a'  bc;f^^.  to  <bo; 
Oied'in'a  fi^cei^  couoty* .  M  J?.  ^,  SQ^t^.  1  £^  4»  ^r^^*  tbp  d^e.book 
of  5  £•  4.  2.  tf •  as.  lo  the  addition  of  pla^e  be  eontnoyr  •     y 
-  Ba(  hoixjever  in.pU  cafes  of  .indi^Shneo^fof  felony »,  th<^ the  ^       ^' 
^ei  in  ttfelf  viici^ 'Sf^lbreiga  pV^  and  tfiaU^  in'^nother  ^  ^^^ 
wmt^y^  yrt  by tfb^ 'A#i|t5  #f  2»^..^,  r^f/^-  f4i  :(ecteti^ivSd  by  28 
i/i.  8..r^  i.-nnid^  peri^tu^l  by  tlHi/Utu(e  of  92  ifr  84  C9p.^.)  ail 
foreign  pleas  (hall  be  tried  by  a  jaiy  p^.-thei  £^a  county  wfhere  the, 
pNty  is  indi^Aiidt  but/i^f.ftatiito  ^^fjffis^  not  to  t|^a(ianu  nor  to  M 
aiyeal  of  fekHiyf  \>^l'4fS^H.%.  f^.  %  extends  to  aj^peiils  of  felony^' 
buMfot  to  an  inditSbmonr  of  treafofi,  iathai  foreign  pleaf  in  ^fe  of 
indi^tornts  of  treafon  (^and  as  they  did  atcanunaq  Uw#    Qa,  /?,  C 

And  noi$^  thiat  fegidariy  {n  til|-j^eas#  whediier  tth the! writ,  or  in  bar 
by  flEmtter  of  resor4»  09  by  nlatter^of  fad^  •  or  'b^by .  if*  the  plea  do  not 
oyofefi  ttie  fehmyti  as  the  plea  of  a  pardon  ^  cafe^of  nindi^nenl, 
or  a  releafe  in  cafe  of  an  appeal,  tho  his  plea  be  found  agamft  bim 
by  iflbe  tried,  or  adjudged  againft  him  by  the  oooit^  yet^lie  Aall  not 

(h)  The  cate  in  I  Ht'^.  $.  ^.  Wu  s  tnilt  ^  nibt  the'  |Ast«t  of  the  cafe,  but  only  fai4 
aomcr  of  the  firaamc,  and  m  the  abridge*      «^i//r  arguendo  \  and  Germ*'d*i  cafe  u  cv  the 
meat  of  that  cafe,  t»y  Firz^»  (^r.rcA.  174.      contrary.    Sec  alfo  L^ir\  ca(e>  State  7r. 
tbeie  is  a  ftum  added,  ^ujert  fi  Jait  en  mf-^      V9I,  VI.  /.  237. 
me  de  h0fti/mef  ui  in  3  if,  6.  a(>.  «•  it  was 
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be  cosviSed  dxereupon,  but  plead*  ovtr  to  the-felcmy  net  guilty^  as  wdl 

upon  zsl  indidment^  as  upon  an  appcali  and  diis  infavorem  vit^t  iZ 

£•  4.  89.  f€r  cuf^.  9  H.  4.  I.  *. 

in..  A  And  fort  of  pleas  in  abatement  by  matter  dehors  irmatler  e^F 

tecord. 

If  ^«  be  indiAed  of  the  muxder  of  J9.  and  Aere  i»aliodi«r  inliOt^ 

sncnt  aftenvardi  taken  of  the  fiune  deadi  againft  the  faffie  perfm*  tn^ 

lie  is  anaigned  upon  the  fecond  indidment,  becaufe  it  is  die  IsHgl^ 

feit  liie  feoond  iball  not  abate ;  yet  ufually  the  jiiftictil  qoaikdieoAcf 

byjodgmtntb 

Yet  mtufiikt  commen  coorie  to  piidbr  a  new  indidmeat  of  nanisAr 
tadie  grand  juty»  aldio  an  io^uifition  of  m«rder  be  iiMrnei  by  the 
oonsner^  and  if  die  coroner's  inqpiifition  be  ininffeaent  ifubid,  it  AaS* 
\m  qoaflied,  but  if  fnficient,  it  is  uiiial  to  anaign  ilie  prifoner  epoa 
both  indiftments,  and  an  acquittal  iqK>n  one  (ha&  be  upon  bodi';  and 
diis  is  done»  becaufe  odierwife  die  coroner's  inqneft  ivill  ftuid  as  a 
diai^e  on  iword  againft  the  prifoner,  tho  acquitted  opon  die  indiA<r 
nentt  and  procels  o0  outhwry  will  ifiiie  thereupon 

So  it  is  the  conAant  ufe  atdus  day  to  prefiM'  \mo  ifldaAnsentsopoil- 
|-  ^  the  fame  hitling  agi^nft  the  feme  perfeo,  one  ol^nKuder,  nnd^ 
^  "^  the  oth^  of  manflHtigiiter  upon  die  ftatute  ef  1  ^^«  fer 
ftabbidg,  and  the  prilbner  arraignied  tipon  both  pleads  to  both*  nadf 
Ae  jury  charged  with  botbi  vhi*  that  if  they  find  him  goSty  of  bads 
indidments,  to  return  it  fo,  if  not  guilty  of  nmrder,  yet  to  inquire 
ifrfiedier  guilty  upon  die  other  indiftment. 

If  m  duke,  or  an  earl,  or  baron  be  indified  by  a  common  name  o£ 
y.  S.  milti^  or  y.  S.  armiger^  hemayplead  ikt^mifi^fin^  todie  {»*• 
diAment,  vi«.  that  he  is  a  duke,  or  an  earl;  or  baron,  or  peer  at  di» 
ifdmt  MMM^  ndfinci  tfti  becadediat  title  is  par^of  hisnamey  and  in«- 
tides  him  to  be  tried  by  his  peers ;  but  then  he  muft  ib^w  fonb^  m 
visit  vtBSffmg  it  upon  his  plea  pleaded,  becaufb  it  is  bu»  0bMy; 
and  fliall  not-  be  tried  by  die  countiy,  bue  bf  die  rtwsd  ZSM  9. 
4i*-  iufn^F^mfau.  6  €9.  kip.  53.  a.  counted  oC  Muilgnd^  cdb^ 

And  dkos  fir  iMdnng  dilatory  pleas. 

ba  Mm  t»  > JIMU  r.  0.  Tii«  Almoacau 
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Concirmng  picas  in  bar  1/  ^ n  IndiQment  effelimj  w  tnafon^  anififi^ 

«/  auterfolts  acquit. 

TCydE4$  iabtfr  of  the  indidment  of  felony  ortreafim  tre  of  ^w« 

A  .  4Eiodr»  vm.     1.  ^ch  as  ane  purdy  matten  of  ncwdy  <^  & 

'Such  as  ai«  mixty  partly  confiiUng  of  matten  of  reeordy.  pirdjp  nft 

^^  d^^fbrmer  fort  are  the  pk»8  of  pardons,  eidier  jsosml  bj^aftl 
dF )dtbuBeiit»  or  ipecial  by  tke  ksng^s  chartor* 

But  becaufe  the  bofiaefs  of  paxdons  is  not  only  a  large  tide  aDd*fidlr 
df  iraiie^y  Aut  i«  atfo  applicaUe  to  all  ofibifen  criauoaU  tib»- 1.       ^ 
ther  the-  pitrty  be  indiAed  or  not  indited,  or  wbethercon- •»  ^  •»  : 
viAedt  <St  atminted,  oudawd,  or  put  in  exig§nt^  I  ihall.  vafiomi*  ttr 
dilbdflion  of  pardons  toMird^  the  e&4  of  this  book. 

*Of  dhektfieffott  are  many  fdeas  oonfiAlng^ofi  mattm  of  mcoid  otd 
aiU&  naihm  of  &A.    And  ihey  are  of  Ihefe  forts  prinoipaB^v  ' 

1*.  Ukiteffntt  acqmt  of  die  fame  fekmy. 

S.  AiaerfiitM  aihtint  or  cptnriif  of  the  £une  felony^ 
'  S.  AkimfMs  attaimot  anodicr  felony. 

4k  JitUffaits  cMvi3  of  aoodier  fidony  and  had  h{» clergy*. 

Now a»tothe  plea  ofauietfuts  acquit^  (at  alfo m/Mr/^'if < 
m^mfiknf  cu  inafim^)  it  coniifls  of  two  kinds  of  mattiiv; 
tor  df  x«cord»  namely »  the  former  indi£lment  and  ao^ttal, 
ivllat  joflioes^  and  in  what  manner,  vix.  by  venlift  or  ottieiwifef 
^  JMottetof  fad;  namely,  diat  the  priibner  is  the  fame  perfbn 
was  acquinedt  duit  the  fad  is-  the  fame  of  whidi  he  was  acyiittedf  atti< 
wbefCdf Jie  ii  now  tndided.    Th]»  plea,  tho  the  prifonep  mlniftrsdl 
nak^,  yd  ^ounfcTihatt  be  affigned  to  him  to  pva'hi6.plen  io'dctftmi^' 
faMaidb  it  is  a  l^ial  plea. 

Mr.  AMii^^i/  tells  us,  that  the  prifoner  need  not'have  dioMRNd  o^ 
ho  aefiiitil  in  fmigne,  becaufe  the  ple»  is  nor  dilatory^  but  in  bos^ 
(tad  faki  die  other  cafe  of  auierfoUs  attaint ^  as  it  feems»)  smoidilig 
to  die- dMerenee- taken  by  Frowici.  21  if;  7.  9.  a^ 

But  if  dni  ihmU  be  law,  it  were  in  the  power  of  evet^  prifionerto- 
dfiay  Va  tnti  aa  he  pleafediy  by  j^eading  autgrfnu*  oifmi  oranmm  m 
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another  court,  and  fo  to  put  the  king  to  reply  nul  tul  record^  nA  ^n 
day  given  over  to  the  next  gaol-delivery  to  have  tho  recordf  and  ta  • 
ranoye  it  by  certiorari  iol6  the  kingV  bfocb»  if  the  trial  be  there,  cor 
die  ttnor  of  it  by  certiorari  into  chancery,  and  by  mittimus  into  the 
court  where  the  trial  is. 

*  For  regularly^  if  a  record  be  pleaded  in  bar,  or  declared  upon  in  A* 
lame  court,  the  odier  party  (hail  not  plead  nul  tiel  record^  but  ha^ 

t>  '.^  f^fr^f  the  record;  butif  kbeinanodM^  courts  bcKbiKjplfal 
^-  \mtliifl  r4c^dt  and  a  day  given  |x>  procure  ibotceitifiefete  of 
te  KCQid,  or  the  tpnor^  theicoC^  5  H.  7,  %^4  f,i. 

But  It  feems,  that  for  the  avoiding  of  falfe  pleas  and  (uniiiif»  f|»}(0' 
firing  oflEeaABit  to  ipeedy  trial  in  capital  caufes  4ihe  ffifgoipx  tonSt  flieif 
the  record  of  his  acquittal,  or  vouch  it  io.the  (ame^ovJt'o«04»f  cfaefe- 

*iy». 

1 .  By  reiMviQg  the  tenor  of  the  reeocd  of  his  acquittal  into  chaMery 
hfcertidrarif  wtdhmag  it  in  figne^  or  fent  to  the  juftices  hymiai^ 
mufit  fideJ^UU  and  tb«s  (he  prifoner  pleading  atiUr/oits  acfmt  ibevr* 
cd  ^e  record  of  his  icquittaiyiiA  pedefigiUi  2  £*  3.  26  k.  Q^rw.  iM>. 

1%  Qrdfeif  hebe  afpaigyigdin  Peking's  bench. upon  an  indiftnamt 
temoved,.^  found  before  them,  and  wecc!  formerly  acqaitied  of  ibe 
£une  felony,  either  before  jufticei  pf  peace  or  gaol-^livery,  die  court 
wll  give  him  zymX  ^  certiorari  to  remove  th^  record  before  then» 
and  refpite  his  ple^  till  he  caa  femoye  his  acquittal  intg  the  oourt,  tha( 
fo  he  mayfonnhis  plea  upon  it»  for  the  record  is  part  of  his  plea,  and 
dMMt  wtf  done.  20  E.  2.  Cgrgn*  232.  and.  thereupon  his  plea. is  put 
iQlf  ibnn  fetdng  out  the  record  in  certain*  Et  hoc  vocai  re^rdmn  etc* 
ilMiiAierfif  Jrff  ffffr  cmram  iffi  regehic.ad  mundatum  domini  regis  mif- 
JImfi  C9rmn  ipfo  rege  rematunsi  and  thus  it  is  plpaded  in  iS  £.  4.  ia 
£k0m^^  cafe,  who  was  arraigned  in  the  king's  bei^ch  icx  murder,  and 
{leaded  aa  aequittal  before  the  juftices  of  peace  in  Xincelff/iiKf*    . 

But  it  is  to  be  obferved,  that  the  record  muft  be  removied  by..wiit; 
^  altfio  the  king's  bench  may  take  an  indii^ent  or  other  recofd  of 
the  juftices  of  peace  ^r^ri/>  m^iffi^i/j,  where,  it  is  to  be  proceeded  cm 
jfor  the  king,  yet  they  cannot  take  a  record  of  an  acquittal  to  ferre 
tbe  ^ifoner's  jdea  without  wr^.  8  £.  4.  IS.  i^  3  E.  3.  £.  G^tm*  MB. 

'^  If  a  QMUI  pleads  auter/iits  acquit  de  me/me  Jebnie^  and  voucjl  the 
record,  the  court  may  examine  proof,  that  it  is  the  iagie  fe|0«iyr-Md- 
ttiaroipof^  alfow  it  without  any  folemn  confeflion  by  thaking's  attomcjTy 
ltf.4^ff.  15.  ButtfaeiafeilwayisthecQQfeiEonoifthqkin{^#IO^^ 
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ff  fck  inqiieft  cbaiged  to  inqi)iisey  whdhenit  betbeJame  hSt »  Vidi  R. 
Entries  385.  a.  hjs  pk^i  allowed  by  tl^e  ti^iUoiony  pf  dxe  joftke^  of 
peace  before  whom  he  was  acquit,  ideo  confideratum.  efl  yuidpr^di^m 
B!^ A  filmier 4fdiQ&  Jit  qmetu$  &  iot  indejim  dit. 
.  3.  If  die  pribner.be  iQ4i&ed  and  arraigned  inth^  country  bcfoie. 
jvftk^er  of  ^u4-deltvery^  {^^«  and  the  prifoner  pleads  amttffiiis  4tefuU 
ofthf  fiime  felony  before  Ihe  fiune  juftices  in  that  Goimty,  or  o^er 
juftices  of  the  feme  count  y,   that  were  before  them,  then  he  coododei 
his  plea;  EtAoc  vocaf' rec$rdi$m  acquietanci^^  pr^JU&iig  evamfrgrfatis 
jufiUinrm  at  fucb  a  gaoi-ddtvery ;  and  if  it  be  in  the  ki^g^s  beiyh,  het 
mentions  the  term  and  roll,  and  thus  is  the  plea  an  13  ^  4.  CbuTM 
cafe  in  the  king's  bench*  -  .     .         , 

:  So  that  the  prifonei',  tho  he  doth  not  (hew  die  rtooiAfiib  ftdeJlpK^ 
yei  he  )nuft  plead  it  certain,  and  have  the  record  in jcourt  and  remove, 
it  thither,  if  it  be  not  in  the  fame  court,  and  not  eaqieft  till  ^M/^jr//T* 
ai^d  be  pleaded,  for  it  is  part  of  die  prifbner's  plea,  tho  the  court  maf;^ 
favour  bim  with  time  to  procure  the.  removal  of  the  record.  .  .^ 

.  Now  the  matter  of  fadl  of  his  plea  confifis  in  his  averment,  that  he 
is  the  fame  perfon*.  and  that  the  felony,  whereof  he  was  acquitted,  ia^ 
t)ie  fame  whereof  he  is  indi<3ed,  which  is  ifliiaUe,  and  die  king's  at* 
^riRy  may  take  iflfue  upon  it,  or  confels  it  if  it  be  true,  and  then 
thereupon  judgment  fball  be  entered,  quod  eai  fine  die^  or  the  couit* 
may  examine  proofs  and  allaw  it*  26  jf/^z.  15. 

Bnt  it^  is  to  be  known,  that  there  muft  not  only  be  an  acquittal  by 
yerdi^,  but  a  judgment  thereupon,  quod  tat  Jine  die,  for  die  bare  ver<* 
di£l  of  his  former  acquittal  is  not  a  fufEcient  bar  without  a  judgment 
pleaded  alf(^  dio  the  acquittal  regularly  is  a  warrant  for  entry  of  Ai 
judgment' at  any  time  afcer. 

And  note  alfo,  that  a  formal  acquittal  by  judgment  is  not  only  a 
bar  of  a  new  indi^flment  for  the  fame  offenfe,  but  if  the  party  be  out* 
lawd  upon  that  new  indi^bnent,  he  may  affign  his  former  acquittal 
for  error  in  that  outlawry,  and  revert?  it  for  that  caufe,  and  in  that 
cafe  die  judgment  is  not  only  for  the  revei'£il  of  the  outlawqr,  but  dfo 
£mher,  /ptod  ipfe  tarn  de  indi^amento  de  morte  isf  tnurdropr^t*  ^  >  « 
din*  btc,  qitam  di  utkgariA  pr^fdiSIa  iatjin$  die^  and  fuch  is  ^  ^"^ 
the  judgment  in  Clud'$  cafe  1 4  £•  4.  where  tAai  error  is  affigoed  to 
xeverfe  the  outbwry* 

.   Now  for  the  full  declaration  of  this  plea  thefe  things  are  coniider* 
aUc.    1 .  What  fb^ll  be  isud  the  famo  felony  whereof  die  party  wasi 

acquitted^ 


4^     HIStORIA  PLACITORmi  CORdSTJlL 

aeqintled.    %  What  mtnner' <»f aequitod  dtoe ttoftbe to sMaitoll IR 
ttr.    3*  In  what'ittits  OMUrfoiti  Jupdt  i&a  plea« 

I.  A9  to  the  iifft  of  thcTe. 

If  i/«  and  B.  be  indiAed  at  prinetpab  m  mbbing  or  ksnkig\af 2^ 
ahd  .9;  be  conviA  as  principal,  and  A,  be  ac^(intted,  if  after  dus^/i  be 
indiAedy  as  acce£Qffy  after  the  &A,  thii'fonnal  ac«{uttal  as  praitipal,  til 
no  bar,  for  it  is  anodser  cfienfe,  27  Jffiz.  10.  Cl^roni  200.  Z  tti  5*6^ 
h  Comti  463.  Standi  P.  C.foL  105.  o^ 

But  if  ^.  be  ihdifbdas  atxxflary  before  the  fiift,  hemaj  (^it-is- 
Ifaldj}  plead  Mtterfohs  acquit  as  principal,  becauie  it  is  in  eflcA  the 
Cbae  o0enfe;  2  £.  3:  26.  ^.  C^rffir.  150.  282.  bet  anticnd]^  Ae  lavr 
vas  oliierwife.  8  £•  2.  Csr^.  424.  Itinere  Kanf. 
*  ]f  i#»  be  fhdiAed  in  die  county  of  B.  forthe  nmnkr  o£C^  and  it  be 
foppofed  diat  the  nrarder  vras  committed  1  Martii  17  Car^  and  hr  be^ 
sftquitted.  and  after  indited  again  in  the  (ame-cotfntyv  fhppofing  die* 
ntaiTder  21  Car.  yet  notwithftanding  that  variance* he  may  plead  dse«ryv 
f^U  acfuiff  and  aver  it  to  be  the  (ame  felony,  for  the  day  is  nottnSK 
Iferial,  and  befides-  die  death  is  of  a  perfon  cert^n,  ivho  can  be  but 
dnoe  Idlled.  3  ^k.  15.  25.  E\  3.  Coron.  136*  22  J^hs.  55. 

And  the  famrlaw  (eemstobe  in  an  indiftment  of  robbery,  diottir 
{tofflble  ieveral  robberies  may  be  committed  at  feveraV  days,,  for  fBll'  itf 
lies  in  averment,  that  it  is  die  lame  notwithifamding  the  variance. 

If  a  man  be  indided'fbr  the  robbery  or  mtnder  of  ydAn  a  Siile$  mS 
acquitted,  and  after  indtded'for  the  robbery  or  onirdtr  of  ^Mn  a  NStes^ 
yet  he  mayplead  auttrfhits  acquit^  and  avar  it  to  be  die  ikme  perfon 
L  ..  notwithftanding  die  variance  in  die  fimame,  for  a  man  may^ 
L*T*J»jjj^yg  divers fimames,  and'he  may  ^ycTf  quecomtsferP^-m/^ 
mt  fi  Pautre.  26  JJpz.  15.  Coron*  189.  11  H;  4.  41.  «. 
HA.ht  indidled  in  the  county  of  ^.  for  a  robbery  or  odier  Mbaj 
fuppofed  to  be  done  at  D.  in  the  county  oiB.  and  beacqtutted,  and 
Ue  afterwards  indidbl  for  a  robbery  upon  the  lame  perfon.  indif 
county  otB^ but  at  anotUer  vill^  yet  he  fliall ^eadauterfbiis^ acqmtnolt' 
ividlftanding  the  variance  of  the  vill,  and  may -aver  it  to  be  the  fame; 
bat  if  he  be  afterwards  indided  in  the  county  of  ^.  for  a  fobberyftkpb 
pofed  tobetrtmimitted  in  the£mie  county  of  C.  (a^  ir  mnfb  be^}  he 
ftallncver  plead  autirfoHs  irrfinV-of  thefame  robbery -in  tbecounty^of 
B.  for  die  julUces  in  the  county  of  £.  can  only,  inquire^  toudiinga^ 
fblony  in  that' county,  and  therefore  it  can  never  be  averred*to*be  die 
ftme,  bnttit  b  faid^  that  it  is  odierwife  in  an  oppedi  4riifw  7. 5.  k 

And 
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r.  Ao4  4MSefone  the  book  of  41  A^.^.  where  an  ecqiiittid  (licided 
in  a  ifofeign  county  was  ailowdf  ouft  be  imended  of  an  tadidaaeni 
isnoTcd  .out  of  cbat  county »  wbele  he  wa$  firft  indiAed  and  ao» 
^Onfied* 

If  A.  rob  B*  in  Ibe  county  of  C  and  cany  the  goods  into  Ac 
cooQCy  of  D*  tho  he  cannot  be  indiAed  of  lobbery  in  the  county  of 
I}»  yet  he  may  be  iudi£bd  of  hrciny  in  the  county  of  i>«  becaiife  the 
goofk  were  carried  thither ;  hut  f up(K>fe  he  be  ac^tted  of  krciny  in 
ifae  cctmcy  of  X>.  yet  that  acquittal  is  no  bar  to  an  indj^ment  of  rofa^ 
bcry  ia  the  county  of  C.  bccaufe  it  is  another  ofienfe* 

.Nay  H  fttni<»  it  is  no  bar  to  an  indiSroent  of  kreiny  in  the  oouniy 
of  C  fiir  tho  he  be  acquined  in  D.  it  may  be  bcoaufe  the  goods  were 
fiftvcr  hrouf ht  into  .that  county,  and  fo  theiUony  in  C.  may  not  be 
ia  iqucftioo^  neither  can  the  gmnd  inqueft  or  petit  jury  in  tlie  .county 
of /)•  take  notice  of  any  felony  committed  in  the  coimty  of  C%  and 
fe  the  fidoby  in  C  iaa  diftinA  felony  firom  that  contained  in  the  in-' 
difim^nt'sn.  JD* 

Jf.^.jopmmit.a  bufglary  in  .die  coun^  of  £.  and  likewife  at  the 
£une  time  ileal  goods -out  of  the  houfe,  if  be  befindt£bd<of  faprciny 
lor^.*ga^and  acquitted*  yet  be  may  be  indited  for  thie  ibnrgbiy 
aomitiiflanding  the  acquitud. 

'   JoAi  €9taMrfo9  if  iiMiided  for  the  burj^ry^andacquittedf  #-     m^ 
yet  he  .may  fhe  indified  .of  die.knetny,  for  dieyAtSifewal ''  ^  ^ 
oAnfesy  tho  ooounitted  at  die  :fanie  time.    And  .hmgbry  \may  be 
trine  vihese  :ss .00  krcmyt  .and  lananymay  be .idmm ithtfte  Js  no . 

iMTghsy. 

Thus  it:hsih.bappeaed,  that  a  man  aeqaitied'for:ilBidiiig.tfae;honfe| 
hath  jBStbcenaftaigned  andnmriS  for:ftealing,the  ftddlfl^  tto.dboih 
MFfve^eQent>dio.iame  time. 

Alt.  if  a  man  be  acquit  jpcnerally  upon  anindifimcntcofimnnia^ 
murfmsMi^fii  is  a  good  plea  to  an  indidmentuof  manIlau|^tBr  tof 
the  iuae  f^dont  or^  ernvfrfi^  if  he  be  indiAedtofmaoflaHghier,  .and 
be.aequitt  .be)fliall  not  faeindided  for  die  fimie  dcadi»  aSTmttrder»  rbm 
iauvf  dtfler.oaiy  in  dqgtect  ^oA  die  fiiA  is  die^fiune.  4  Gp.  Rip.iA.ih 
M^kx^^M  ^tJk  pur  car',  .nnd  :upoo  cdie  ;fame  reafon;ofti«!7^  mofik 
vpon  an  .indi&Bent  of  nuuikr  is  a  good  har  tDtsm.jBdiAaKQt  3r£ 

dl.  Aato:tiie2foa(ia4  yhatn— er/rf  aoquitlsl  is^  goQdpkn*     ^ 
ItmifthBauiaagBiltalmi^tdalaidbcrtbf  :icadifi«batd&     .  * 

And 
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And  therefore^  liJk  be  accofed  aad  committed  fisr  ieloBy,  tM  tm 
UU  preferred,  or  ignorannis  foimd»  fi>  tfiat  at  the  end  of  the  leffioni  kr 
is  qoit  by  proclamation,  and  delivered^  yet  he  may  be  afierwaida  in* 
diAed.  for  he  is  not  bginmo  modo  acqaieta^us^ 

If  J»  be  ailaaltcd  upon  the  highway,  or  m  btsboofe  by  thieves  or 
burets  to  rob  him,  and  he  kill  one  of  the  thieves,  ^bich  is  no  fc'^ 
lony  in  law,  and  this  matter  be  fpecially  found  by  the  conMm!s  iiv- 
queft  or  grand  inqueft,  whereupon  he  is  difcharged,  yet  he  may  be 
indtded  di  mvo  ieven  years  afterwards  for  murder  or  manflaug^ter, 
and  cannot  plead  the  acquittal  by  the  grand  inqueft. 

But  if  he  had  been  indii£led  generally  of  murder  or  manffaughier, 
and  pkaded  to  it  n$i  guiUyr^  and  this  fpecial  matter  had  been  feonf  by 
the  petit  jury,  and  thereupon  judgment  given,  quid  eatfint  Ht^  if  be 
be  afterwards  indicted  for  the  iame  Jfadl,  he  inay  plead  auterfuts  ^^fiu 
Crmnpt.  fol.  28.  a.   BulPs  cafe  C6  EUx.   '  '  i 

P  .  Therefore  it  is  no  prudence  to  have  the  matter  in  ahy^  cafe 
^^-^  {bund  fpecially  by  the  grand  inqueft  or  coroner's  inqweft,  tfao 
die  hSt  being  truly  found  by  diem  amounts  not  to  felony,-4Lria  the 
t^\>ti^Xt\  zrA(o  per  Infortunium^  or  fe  defrndendQ. 
.  If  ^«  be  indi^led  for  felohy,  and  be  errbneouily  acquit  by  die-mii* 
taken  dire£lion  of  the  judge,  as,  for  that  the  felony  was  not  ^om^ 
mitted  the  day  mentiond  in  the  indiftment,  yet  that  miftake  lies  ngt 
in  averment,  but  to  another  ind]£kment  fetting  the  .day.  right-he  may 
plaA  autirfoiti  acquit.    iCo.  Jffflit,  3\S.    '       ' 

If  if.  be  indidled  of  murder  or  other  felony,  and  ]plead  nou-atlpk  ^ad 
a  fpecial  verJidl  found,  and  the  court  do  erroneoufly  adjudge  it>  to  bp 
no  fUoay,  yet  as  long  as  that  judgment  ftands  unreverft'by  wiic  of 
crroTy'-.-if  the  prifoner  be  indidled  de  novo^  he  may  ^eaiiMuUffMi  m* 
qfut  and  fliall  be  difcharged*  vide  9  H,  5.  2.  i.  for  itisthe^ki^gf'a 
own  foit,.and  tho  the  error  appear,  and  regularly  the  judgment  againft 
the  king  ii/alv$jure  regis,  yet  it  is  otherwife  in  cafe  of  life. 

But  if  the  judgment  be  reverft  the  party  may  be  indi£led  di  mop  i 
fU0n^j  whedier  in  that  cafe  upon  the  Teverfal  upon  the  point  of  ^the 
Vei4i&  the  party  ihall  not  be  executed,  for  the  judge  a  que  flionU  hzvt 
ghpe»  that  judgment,  but  it  feems  tH/avorem  vitm  he.  (ball  be  WB%tt* 
cd  di  mvo^  for  poffibly  he  hadi  other  matter  for  his  defeafie. 

If  at  coounon  law  J.  had  committed  mordec,  '.and  bad  beoa  arr 
faigned  within  the  year  upon  an  tndidment,  and  had  been  acquitted, 
Ao  ihis  amignment  ibouU  not  havehqnit  yet  it  fianda  as  a  good 

acquittal 
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ttqtdttd  pleftdable  to  imiher  iadiAiiitnt  or  appeal :  vUleZ  H.  5»  6.  h. 

jt.  was  indifted  for  the  maitlef  of  J?,  by  poifoning,  add  the 'Mid- 
meat  runs  quid  B.  fiJem  adhihins  ptrfuafimk  iifti  A.  nefet§m  prmUc'^ 
turn  p$tym  cnm  venena  f»re  imomcatum  recepit.  V  Ubit^  per  fUiJ  pnt* 
diOMs  B.  immeditat^  poft  receptionem  veneni  pradiffi  oiiiti  but  it  is  tioc 
alleged,  quodvenenum  pradiawn  rtcepit  bt  Mii;  upon  this  be  >kras 
tmigoed  and  acquitted,  and  had  judgment,  quid  HAjtnt  dk*  Aktt^ 
waidl  he  was  indited  again  for  the  flime  oflRmfe,  and  pleads  p  ^^ 
ed'  autiffoits  acquit^  and  (hewed  the  record  in  certain,  and 
pleaded  over  to  the  felony  and  murder  not  guilty. 

It  was  refolved,  1 .  That  the  indi£lment  was  tnfufEcient  for  this 
catife*  2.  That  in  this  cafe  auterfoits  acquit  was  no  plea,  becaufe  tht 
indiftmcnt  itfelf  was  iofufficient,  for  it  containd  nor  any  matter-  of 
lekmy.  3.  And  fo  he  is  not  legitimo  modo  acquietatusy  and  fo  the  dtl^ 
ierenee  is  between  this  cafe  a»d  thofe  above  of  an  erroneous  judg* 
tnent,  for  here  the  foundation  xtfelf,  namely  the  indidment  coiitainel 
noMony.  4.  But  if  the  error  be  only  in  the  procefs  in  an  appeal 
or  indiAment,  and  yet  the  prifoner  appear  and  plead  not  guilty  alii 
be  acqtiit,  this  acquittal  is  pleadable  1 9  £.  3.  Coron.  444.  *  5.  Bift 
If  he  had  been  attainted  upon  this  iofufficient  indiflment  and  judgment 
^veo,  he  (hould  not  have  been  auterfoits  arraigne  upon  a  new  indlCU 
meol-fcr  the  fame  ofienfe,  unlefs  the  former  judgment  had  been  firft 
|eveffed«  6.  But  auterfoits  coftviff  of  attterfoits  acquit  by  verdidy  Wfu 
Is  no  plea,  unleft  judgment  be  ^ven  upon  the  conviAion  or  acquittal 
la  aoT  cafe»  4  Co.  Rep.  44,  45.    Fauxeh  cafe« 

Aiidthe  truereafon  of  this  judgment  is  rightly  given  by  my'lenl 
t!ohf  P.  C.^14.  becaufe  the  judgment  upon  the  acquittal  is  only, 
qfMeai  fine  die,  which  may  be  upon  the  defsft  in  the  indtdbnen% 
which  fhe  judges  are  bound  to  look  into,  and  it  (hall  be  fuppoCed, 
diat  it  was  pven  UpOn  (hat  defed,  and  not  upon  the  veidift,  for  dlft 
jud^aMU  if  t^  (aitte  in  both,  but  the  judgment  upon  a  conviction  ilk 
qmid^Jpendatur\  which  is  aU  the  judgment  that  can  be  given. 

hm.  in  tbe  cafe  of  the  fpecial  verdiA  above,  where  an  erroneous 
JiidgaKnt  of  acquittal  is  given,  yet  it  is  conclufive  to  the  king  till 
ibe  judgment  be  reverfed  by  error,  for  die  judgment  could  be  only 
gives  upott  die  vexdift,  die  indictment  betog  fufficienti  and  fo  is  the 

•  And 
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.   And  Jftfif  |[QlieiaUy»  liMvfhtte  mOfrfatU  4ic0mi  or  atiaha  is  plead* 
df  yet  mfavorgm  vitm  he  ihall  plead  over  totthe^felonyi  and  be  tried 
fur  die  iiiiii^t  thohb  fpeckl  plea  be  found  or  adjudged  againfl  him* 
.  Fmm*^  c«fe,  uUJitpra,  iic.  V  22  £,  39.  t. 
^   '    -     m.  The  diird  geaeral  is  where,  and  in  what  fuits  mUer* 

^'^fiksaeqmt  is  a  good  plea. 
.  Vdm  he  appeald  of  mvrder  of  JS.  by  C.  asfon  and  heir  of  B.  and 
is  acqitittadt  and  in  truth  C  was  not  the  heir,  but  D^  and.  thereupon 
D*  bringa  an  sippeal*  t^x^.m^afoits  acfuit  is  no  plea,  becauie  not 
brought  by  the  ri|^  pc^ity.  21  H.  6.  23.  ^.  neither  is  it  a  bar  to  the 
king,  but  he  may  be  indided  notwithftanding  that  acquittal,  or  if  27* 
liexionfuit  in  his  new  appeal,  he  may  be  arraigned  upon  thai  appeal 
at  the  king's  fuit.  2\  H.  5.  28.  i 

If  an  appeal  of  murder  or  robbery  be  brought  by  J.  againft  J^«  and 
S.  is  diereupoQ  acquit  by  verdict,  regularly  this  is  a  good  bar  to  an 
JB^Amant  ^preferred  by  the  king  for  the  (ame  robbery  or  murder  both 
HI  common  law  and  at  this  day. 

But  ^n  acquittal  by  battle  upon  an  appeal  is  held  to  be  no  .bar  to 
PAinfidmentfor  the  fame  offenfe :  vide  Stamf.  P-C  Lii.  U.  i«f*  S6» 
jl.  106.  b,  i^) 

And  at  f^pounon  kwt  if  ^-  had  been  arraignied  upon  an  indidlqacnt 
|br  muidar  or  robbery,  dko  within  the  year,  if  an  appeal  be  ate 
fttiyqi^t tf0r  the  lame  crime  aitf^/<^//jtfr^if//  upon.the  indidi|ient  had 
Jbl0a  •  (ood  bar  to  the  appeal,  16  £.  4«  U .  tf. 

4Ad  .thcoefere  the  juftices  at  common  law  would  rarely  arra^  % 
prifoner  upon  an  indi^ment,  efpecially  for  murder  within  th^  year 
iAir 'die 'death  in  favour  of  the  appeal.  22  £•  4.  Coram.  44*  mieft 
jtetpildlant  had  been.an  infant  32  H.  6.  Ccr0n.'.27B  i^  27.9»  or  the 
/pridmce  had  been  yery  pregnant.  21  H.  6.  28.  h. 

Bnt  now  by  tbefflatute  of  3  if.  7.  cap.  1.  in  cafe  of  murder  or 

MVnflaughter  the  juftices  (hall  proceed  to arraigndie  prilboer  lafoti 

imindidlment,  t)io  within  the  year ;  .and  if  the  principal  orjaooeflhry 

|.       ^ibe  acquitted  or  attnmted  within  the  year. and  day,  fit  lim 

•»  i  ^  Jhall  be  ,no  bar  to  an  appeal  againftttiMm,  as.if  A^Got  had 

(*)  The  leafon  tfli^ed  for  thii  by  tayty  that  if  be  be  aojuit  by  battl^  he  OmQ 

timif9r4  it,  becsufe  tral  .by  ibtttle  does  go  quit  aot  only  tgaiiiA>tlie  ippcfMnUrfaat 

aot  fie  Muaft.  the  luqg,  wbere&wB  he  lh«U  Mio  from,  the  (ait .of . thc,kiii|^  fpuf  fw^ ' 

not  be  bound  by  fueh  trial,  yet  StmKfir'd  furgia  iMMocakkmJuMm^rfmt  mm&,  if/ 

tnakcf  a  ftun'i  of  thi«,  for  Br^iB*  Li^.  III.  p*mrii/ttftr  fgnmm^  iff^irm 

€af*i  9*  V  B>  i«  cxpicis  to  the  coauary,  and  stfMiainMritt 

bees 
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beta  00  fach  acquittal,  and  therefore  tho  upon  the  indifkmeat  the  of- 
fenders be  acquit  wuhin  the  year,  the  court  ought  not  to  difcharge 
theniy  but  at  difcretion  to  bail  or  coounit  them,  till  the  year  and  day 
be  paftv  vide  UJlatute. 

So  that  by  this  ftatute  auttffotts  acquit  or  attaint  upon  an  indi6l- 
ment  of  murder  or  manllaughter  b  no  bar  of  an  appeal  for  the  fam^ 
death,  tho  on  the  other  fide  auterfoits  acquit  or  attaint  upon  an  appeal 
(hinds  fliU  a  good  bar  to  an  indiclment  for  the  fame  murder  or  man- 
flaughter.    Stamf.  P.  C.  ubifupra.  4  Co.  R^.  40.  a.  Barley's  cafe. 

But  auterffits  convilt  of  murder  ot  manflaughter,  and  had  his  clergy 
upon  an  indidment  is  a  good  bar  to  an  appeal  notwitbftanding  this 
ftatute,  for  indeed  the  ftatute  itfelf  hath  this  exception,  the  benefit  of 
(clergy  not  being  had^  4  Co.  Rep,  45,  b.  fVigg^s  cafe,  and  this,  dio  an 
appeal  were  depending,  whereunto  the  prifoner  had  not  pleaded  at  the 
time  of  his  acquittal.  4  Co.  Rep.  45.  *.  Holcroft'%  cafe. 

But  the  cafe  of  other  appeals,  as  of  robbery,  rape,  t^c.  are  not 
"Wtthin  this  ftatute,  and  therefore  auterfoits  acquit  upon  an  indidlment 
within  the  year  ftaods  as  at  common  law  a  good  bar  to  an  appeal  of 
robbery,  or  any  other  offenfe  other  than  murder  or  manilaughter. 

And  yet  at  this  day  the  judges  never  forbear  to  procerd  upon  an 
iodiAmcnt  of  robbery,  rape,  or  other  ofienfe,  altho  within  the  year, 
md  the  reafon  is^  becaofe  appeak  of  robbery  efpecially  are  very  rare/ 
iod  of  little  ufe  fince  die  ftatute  of  21  /f.  8.  cap.  1 1.  gives  reftitution 
to  ihof  prolecutor  upon  an  indidlment,  as  effedualiy  as  upon  an  ap« 
^eaL 

ladcx  to  t  Hawk.  P.  C«  Tit.  Bar. 


^h.»i 


CHAP.    XXXIL  [25 1] 

Concerning  the  plea  of  auterfoits  attaint  or  convift  of  the  fame  felony ^ 

.  or  any  other  offenfe. 

It  Jf.  be  indicted  and  convi£k  of  felony,  but  hath  neither  judgment 
of  deAth,  nor  hath  prayed  his  dergy,  this  is  no  bar  of  a  new  in- 
didment  for  the  fame  offenfe,  if  the  firft  were  infufficient.  4  Co.  Rep. 
45.  tf.  Fauxe*s  cafe,  and  it  feems,  tho  it  were  fufficient,  yet  it  is  no 
bar  without  clergy  or  judgment ;  but  if  he  had  hi.  clergy  allowd  him, 
Vot.  II.  Q  auter^ 
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anterfoits  conviff  and  had  his  clergy  is  a  good  bar  to  an  ii 
or  an  appeal  for  the  fame  crime,  and  (o  remains  at  diis  day,  itot-^ 
withftanding  the  llatute  of  3  H.  7.  eap.  U  4  Co.  Rep.  40.  n.  45.  i* 
fVigg^s  cafe. 

And  fo  ii  is  tho  he  prays  his  clergy,  and  the  court  will  adviic  upon 
it,  tho  the  clei*gy  bo  not  adhially  allowd:  (^)  4  Co»  Rep.  46.  a.  ihl^ 
crofC%  cafe.  Cn.  P.  C*.  cap.  57- 

Auterfoits  attaint  de  mefme  felonle^  tho  upon  an  infufficient  indid- 
meat,  was  at  common  law  a  bar  to  appeals,  as  well  as  indiAments  of 
the  fame  ofienfe.  4  Co.  Rep.  45.  a.  Fauxis  cafe,  and  remaios  (b  ftiU 
at  this  day  in  all  cafes  but  in  appeals  of  death,  which  is  alterd  by  the 
llatute  of  3  H.  7.  cap.  I . 

If  A.  be  attaint  of  felony  by  outlawry,  yet,  if  he  rererfr  the  .out* 
lawry,  he  fhall  be  put  to  anfwer  the  fame  felony,  and  plead  to  the  in* 
diriment,  whereof  he  was  outlawd ;  but  if  he  rererfe  the  outlawry 
for  this  error,  becaufe  he  was  auurfolts  acpdt  for  the  fame  fUany, 
(which,  as  before  is  faid,  is  adignable  for  error,)  he  fliall  be  dif* 
charged  of  the  indi<5lment,  for  it  ftands  as  well  a  pka  to  the  in££t* 
ment)  as  an  erroi*  in  the  outlawry. 

P  ^  If  >/.  be  indif^ed  of  piracy  and  refufing  to  plead  hath 
*•  ^  "'  judgment  of  peine  farte  i^  durcj  and  by  the  general  pardon 
piracies  are  excepted,  but  the  judgment  of  pane  forte  bt  dun  is  par* 
doned  by  the  genera)  words  of  all  contempts,  queercy  whether  he  xsoEf 
be  airaigned  for  the  fame  piracy,  but  by  the  better  opinion  he  may 
be  arraigned  of  any  oihcr  piracy  conunitted  before  that  award,  14  Eli%^ 
Dy.  303.  a. 

If  A,  be  attaint  of  treafon  or  felony  by  outlawry,  yet  he  (hall  not 
be  de  novo  indidlcd  or  appeald  for  the  fame  felony  till  the  outlawry 
be  reverfed,  for  auterfoits  attaint  of  the  fame  felony  is  a  good  plea. 
Co.P.C.  213. 

Auterfoits  attaint  de  murder  is  a  good  plea  to  an  indidtment  of  petit 
tieafon. 

If  A.  had  been  indifled  at  common  law  of  felony^  and  had  judg^ 

ment  of  death,  yec  he  may  notwithflanding  his  attainder  be  arraigpfied 

for  treafon  committed  before  the  felony  for  the  advantage  of  the  king^ 

'  who  is  to  have  the  efcheat,  but  not  for  a  treafon  committed  after  the 

felony.  1  if.  6.  5.  b.  Stamf  P.  C.  Lib.ll.  cap.  37.  foL  107.  b.     Bift 

(*)  See  the  cefe  of  Armf.rpn^  and  Zj/^c,  J&/.  103,  zo4. 

ia 


HISTORIA  PLACITORUM  CORONyE.      25^ 

in  this  my  l<xd  C^ke  differs  from  Stamford^  and  £utfa  that  for  a  treafon 
committed  after  he  fhall  be  arraigned.  Cd.  P.  C.  /•  213.  (a) 
.  If  ^.commit  divers  robberies,  one  upon  B.  another  afterwards 
upon  C.  and  afterwards  another  upon  D\  and  they  bring  feveral  ap«- 
peals,  and  he  be  attaint  at  the  fuit  of  B.  yet  he  (hall  be  put  to  anfwer 
to  the  appeals  of  C.  and  D.  for  the  benefit  of  the  reftitution  of  their 
goods.  Stamf.  ubi  fupra. 

And  if  there  be  an  indi£bnent  and  attainder  at  the  profecution  of 
B.  yet  tptitriy  whether  after  at  the  profcaition  of  C  he  may  not  be 
put  tb  anfwer  an  indi<£lment  at  his  pfofecution  to  have  benefit  of  redi- 
lution  upon  the  fiatute  of  21  H.  8.  cop.  1 1.  Stamf  Lib.  3.  cop-  10. 

It  feems  in  that  cafe  there  may  be  an  inqueft  of  office  to  inquire  of 
the  robbery  of  C.  fo  as  to  intitie  him  to  reftitution  without  arraigning 
the  party  upon  an  indi^ment  of  C. 

UA.  commit  feveral  felonies  and  be  attaint  for  one  of  thofe  _     •  _ 
jcloiiies,  and  the  king  pard<m  that  attainder  and  the  felony,       -'''  * 
for  in^ii^h  he  was  attaint,  if  he  be  after  indidled  or  appeald  for  the 
&mb  felony,  he  may  plead  bis  attainder,  and  it  will  be  no  good  repli- 
cetiOD  to  fay  he  was  pardoned  after.     « 

But  yet  he  may  be  indidted  or  appeald  for  the  other  felonies,  and  if  he 
plead  his  former  attainder,  it  is  a  good  replication  to  fay  he  was  par- 
doned after,  whereby  he  is  now  re(lored  to  be  a  perfon  able  to  anfwer 
to  thofe  offenfes.  6  i/.  4.  6.  ^.  10  if.  4.  Coron.  227.  vidi  contra 
Cp.P.C.  ^.213. 

And  fo  if  a  perfon  attaint  commit  a  felony  after,  and  be  pardoned 
the  firft  felony  and  attainder,  yet  he  (liall  be  put  to  anfwer  the  new 
felony.    6  H.  4.  6.  b. 

li  A.  commit  feveral  felonies  and  be  convid  for  one  of  them,  but 
no  judgment  of  death  nor  clergy  given  him,  he  may  be  indit^ed  for 
all  thofe  former  felonies.    Stamf.  ubifupra. 

But  if  he  had  been  convi£t  for  any  one  felony  and  prayed  his  cler- 
gy, and  read  and  been  deliverd  to  the  ordinary,  he  fliould  never  be 
arraigned  for  any  of  thofe  former  felonie.s.  And  it  feems  by  the  better 
Of^inJOD,  that  if  he  had  prayed  his  clergy,  t^  tradito  ei  tibro  iegif  ut 
cUricuSf  but  no  award  of  traditur  ordinario^  yet  he  fhould  not  be  ar- 
raigned for  any  felony  committed  before  his  clergy  allowd,  for  ii  was 

fm)  The  cafe  in  i  If.  6«  5.  ^.  Mrai  of  a     fore  rather  roakei  agatoft  SismfirJ  In  £h 
Cicafoa  fubfequeot  to  ihc  felony,  and  there-     vour  of  lord  C§ke'%  opinion. 

Q2  the 
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the  GUilt  of  the  court,  diat  they  did  not  award  tradatur  oriinarlt* 
4  Ea%.  Dy.  2ft\.  b.  Co.  P.  C.  cap,  57. 

And  die  reafon  is,  becaofe  die  fiatute  of  25  E.  3.  cap,  5.  pro  cler0 
enafis,  diat  be  fliall  be  arraigned  of  all  his  offiaifes  togedier,  and  Uien 
ddiverd  to  the  oidioary,  and  dierefere  if  once  ddtverd  to  the  ordi- 
nary, all  his  capital  ofienfes  committed  before  are  in  cSe6t  difcharged, 
and  therefore  at  kaft  before  the  prifoner  depaits  from  the  bar  after 
his  ckrgy  allowd^  he  muft  be  indified,  or  otfaerwile  he  is  forever  diT- 
chaijed. 

But  for  any  felony  committed  after  conviAion  and  clergy  alloivd, 
be  may  be  indtfied  and  arraigned,  but  not  if  he  ftands  attainted  and 
ttopaidoned. 

|.        -|      Bat  at  this  day  that  old  law  concerning  the  difcharge  ol 
*•  ^^-'  oflcnfes  by  clergy  allowd  is  alterd. 

By  the  ftatute  of  8  Eijz.  cap.  4.  it  is  enafted,  "  That  if  any  per« 
^  fon  admitted  to  his  clergy  Ihall  before  fuch  his  admiffion  hare 
'*  committed  any  oflFenfe,  whereupon  clergy  is  not  ailowaUe  by  the 
^^  laws  and  flatutes  of  this  realm,  and  n6t  being  thereof  indidcd  and 
*^  acquitted,  conviAed  or  attainted,  or  pardoned  (hall  and  may  be  in 
*'  dided  or  appeald  for  the  fame,  and  put  to  anfwer,  as  if  no  fuch 
'*  admiffion  to  clergy  had  been. 

And  by  the  (latute  of  18  Eiiz.  cap,  7.  delivery  to  the  ordinary  is 
taken  avt^y,  and  burning  in  the  hand  wholly  fubftituted  in  lieu  there- 
ofp  and  that  every  perfon  admitted  to  his  clergy  (hall  anfwer  fuck 
felonies  or  offenfes,  as  he  (hould  have  done,  if  he  had  been  deliveid 
to  the  ordinary  and  made  his  purgation. 

So  that  now  clergy  doth  difcharge  idl  ofienfes  precedent  withia 
clergy,  but  not  fuch  other  ofienfes,  as  are  out  of  the  benefit  of  clergy. 

There  remains  one  fpecial  kind  of  auterfoits  acquit  of  another  per* 
fon,  than  lie  that  pleads  it,  which  I  (hall  mention  and  fo  conclude 
this  chapter. 

The  acceflary  upon  his  arraignment  may  plead  the  acquittal  of  die 
principal. 

A  gaoler  arraigned  for  the  voluntary  efcape  of  a  prifoner  fiM*  fdo« 
ny  may  plead  the  acquittal  of  the  felon  of  the  principal  felony,  and 
fo  may  die  refcuer  arraigned  upon  an  indidment  for  refcue  of  a  felon, 
and  that  is  the  reason,  that  the  gaoler  and  refcuer  (hall  never  be  ar- 
raigned till  the  principal  felon  be  tried  and  convided,  becaufe  if  he  be 
acquitted,  the  gaoler  or  refcuer  cannot  be  guilty  of  felony. 

If 
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If  A,  ileal  the  goods  of  B.  and  break  piifoiiy  A.  may  be  anaigned 
or  die  felony  of  breaking  prifon  before  the  anaignment  upon  die 
principal  felony,  but  if  A,  be  arraigned  npon  the  principal  felony  and 
acquitted  before  conviAion  of  the  felony  for  breaking  die  prifon,  A. 
may  plead  this  acquittal,  for  hereby  diat  felony  is  purged  before  his 
conviAion,  this  was  Mrs.  Samford^  cafe  in  Kmt  for  fteal*  -  i 
Ing  the  goods  of  the  carl  of  Lilcefter.  (♦)  *•   **•' 

To  conclude  this  whole  matter  of  auterfoits  acquit^  convl^  or  aU 
taint  thefe  diings  are  to  be  obferved.  1.  The  party  that  pleads  the 
record  muft  plead  it  fpecially  fetting  forth  the  record.  2.  He  muft 
either  ihew  the  lecord  fuh  fede  JigilU^  or  have  die  record  removed 
into  die  court,  where  it  is  pleaded  by  anicrariy  or  if  it  be  a  record 
of  the  fame  court  muft  vouch  die  term,  year  and  roll,  for  the  record* 
is  part  of  his  plea»  3.  He  muft  make  averments,  as  the  cafe  fhall 
require,  as  that  he  is  the  fame  peribn,  that  it  is  the  j&me  oftenfe. 
4.  No  iflue  (hall  be  taken  upon  the  plea  of  mil  tiel  rtcwd^  becaufe  it 
is  pleaded  in  court,  but  the  king's  attorney  may  have  %j€r  of  the  re- 
cord. 5.  The  averments  are  ifluabie.  6.  If  iflue  be  taken  upon 
them  they  (hall  be  tried  by  die  jury,  that  is  returned  to  try  the  pri- 
foner  by  the  ftatute  of  22  H.  8«  cap.  1 4.  7.  He,  that  pleads  thefe 
pleas,  muft  alfo  plead  over  not  gidltj  to  the  felony,  for  if  the  pleas  bo 
ftdjudged  a^nft  bim,  yet  be  (hall  be  tried  upon  the  mt  gtiiltj^ 

See  Index  to  1  Hawk.  P.  C.  Tit*  Bar. 
(*}  VUtJuprty  PMTtl,  p.  6it. 
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CHAP.    XXXIII. 

Concerning  pff as  to  t Ac  ffkny,  viz.  Not  guilty. 

REGULARLY,  where  a  man  pleads  any  plea  to  an  indiSment  or 
appeal  of  felo»y  that  doth  not  confefs  the  felony,  he  fliall  yet 
plead  over  to  the  felony  in  favonm  vita^  «nd  that  pleading  over  to 
the  fdony  is  neither  a  waving  of  his  fpecial  plea,  nor  makes  his  plcsi 
iiifufikient  for  doublenefs*   22  £.  4.  39.  b. 

And  therefore,  if  }ie  pleads  any  matter  of  &d  to  the  writ  or  .     ^^ 
v^&msx:tt^or^\tiMauttrfoiticonvifiiQxm  L  5  J 

plead 
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plead  over  to  the  felony ;  and  akho  he  doth  it  not  upon  bis  plea,  but 
his  plea  be  found  or  tried  againft  him,  yet  he  ihall  not  be  thereby 
convi6t  without  pleading  to  the  &lony  and  trial  thereupon.     23  £•  4. 

35.  i. 

4 

But  if  a  roan  plead  to  the  juriidid^ion  of  the  court,  as  if  an  iodi£l- 
ment  of  rape  be  found  before  the  flieriff  in  his  Turn  and  deliverd  to 
the  juftices,  becaufe  the  fheriflF  hath  no  jurifdii^on  to  take  an  ioi\&'- 
cncnt  of  rape,  the  prifoner  inay  plead  to  it  without  anfwering  to  the 
felony,  thus  it  was  done,  22  E,  4.  22.  h.  which  was  one  IVhieltr't 
cafe ;  fo  if  the  juftices  of  the  peace  (bould  arraign  one  for  ttsafon. 

Or  if  a  man  plead  a  plea,  that  confeficth  the  fadl,  as  a  releafe  in 
afi  appeal,  he  (hall  not  plead  over  to  the  felony.  22  £.  4.  39.  k. 
g  H.  4.  1.  *. 

But  yet  even  in  that  cafe  it  feems  to  me,  that  he  may,  if  he  pieafc, 
plead  over  to  the  felony  mtguiUy,  and  accordingly  it  is  held  by  Mttfk-^ 
ham^  7  £.  4.  15.  a.  in  cafe  of  a  rdeafe. 

If  A.  be  indidcd  of  felony  and  plead  the  king's  pardon,  for  in* 
fiance,  if  the  indidlment  be  of  murder,  and  the  party  plead  a  pardon 
of  felooiei,  or  the  like,  he  ifaall  not  heed  to  plead  over  to  the  felony, 
becayfe  it  fuits  not  with  his  plea. 

And  yet,  if  the  pardon  upon  a  demurrer  of  the  king's  attorney,  or 
upon  adviiement  of  the  court  be  adjudged  infufficient,  the  party  AaU 
not  be  thereupon  contiA,  but  fliall  be  put  to  plead  to  the  felony  and 
be  tried  for  it,  and  yet  the  pleading  of  the  pardon  is  a  kind  of  con- 
feffion  of  the  fadl,  but  yet  'mfikvcrem  vita  the  party  fliall  be  put  to 
anfwer  the  felony  {*) ;  and  thus  it  was  done  in  the  cafe  of  Rutahjt 
(t)  who  was  indided  for  murder  in  Durham^  and  the  indidment  re* 
moved  by  certiorari  into  the  king's  bench,  and  there  he  pleaded  the 
king's  pardon  of  murder,*  which  for  fome  defers  were  adjudged  in- 
fufficient  to  pardon  him. 

He  was  thereupon  remanded,  and  the  indiftment  remitted,  and 
tried  for  the  h(k  in  Durham^  and,  as  I  have  heard,  acquitted.  Hill 
1653. 

-      And  regularly  in  all  cafes  of  felony  or  trcafon,  where  a 

^   ^'    man  pleads  a  fpecial  matter,  tho  he  conclude  his  plea  with 

not  guilty  to  the  felony,  or  doth  not  conchide  it  fo,  yet  if  his  plea  be 

tried  or  found,  or  ruled  againft  him,  he  (hall  be  put  to  his  plea  of  Mt 

guilty 
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^n/'&jp  and  be  tried  for  the  felony,  for  tho  a  man  ihall  lofe  his  land  in 
fome  cafes  for  mifpleading,  yet  he  fliall  not  lofe  his  life  for  mifplead- 
iog*    Stamf.  P.  C.  Lib.  II.  cap*  34.  fol.  98.  b. 

And  therefore  the  book  of  14  £,  4.  7.  a.  that  faith,  if  the  appelee 
demurs,  and  it  be  judged  againft  him,  it  is  peremptory,  and  he  fhall 
be  executed,  muft  be  underftood  cum  gram  falls ;  and  therefore  Brook 
id  abridging  it,  B,  Peremptory  86.  n^akes  doubt  of  it. 

But  the  true  difference  feems  to  be  this,  if  a  perfon  be  indifled  or 
appeald  of  felony  and  he  will  demur  to  the  appeal  or  indi£iment  and 
it  1)e  judged  againft  him,  he  ihall  have  judgment  to  be  hanged,  for 
it  is  a  Gonleflion  of  the  indi6^ment,  and  indeed  a  wilful  confeiSon,  for 
he  may  have  all  the  advantages  of  exception  to  tlie  infufiBciency  of 
the  indj(Sment  or  appeal  by  way  of  exception  either  before  his  pl^a 
9S not  guiky^  or  after  bis  convidlion  and  befote  judgment,. as  he  might 
biive  by  demurrer,  and  in.  cafe  of  bis  demurrer  no  judgment  of  peine 
fort  tst  dure  can  be  given,  becaufe  Ae  demurrer  is  a  plea,  and  thus 
the  book  of  14  £•  4.  7.  a.  and  7  £•  4.  29.  a,  are  to  be  underftood, 
luad  accordingly  2  Co.  Inftit.  178«  faperjlat.  fVeJlm,  i,  cap,\2. 

But  if  the  iirifoner  pleads  in  bar,  and  concludes,  as  he  ought  to  the 
(Aoxkjt  or  plead  a  pardon,  where  he*condudes  not  to  the  felony,  and 
the  attorney  general  demur,  and  he  join  in  demurrer,  and  it  be  ad- 
judged ag^nft  the  prifoner,  yet  he  (hall  be  put  to  anfwer  the  felony, 
(ot  this  demurrer  is  no  confeffing  of  tlK  indidiment,  and  it  is  all  one^ 
as  if  his  plea  were  found  againft  him  by  the  jury,  or  by  certificate  of 
the  biihop,  which  yet  is  not  fo  peremptory  (a)  but  he  fhall  be  after 
tried  for  the  felony.    Stamf.  P.  C.  Lib.  II.  cap.  34.  foL  98.  b. 

If  ji.  be  indiifled  of  murder  and  he  hath  the  king's  pardon  ^  q- 
of  manflaughter,  if  he  be  arraigned  upon  the  indifhnent  for  ^  ^  *' 
murder,  he  mufl  not  plead  generally  not  guilty^  for  then  he  waves  his 
pardon,  but  be  muft  confefs  tlie  indi£lment  as  to  manflaughter  and 
plead  thereunto  the  king's  pardon,  and  as  to  the  murder,  viz,  inters 
fe^ion^  ex  maliti&  pr(gcogitatA  he  is  to  plead  not  guilty^  and  if  he  be 
found  guiky  of  murder,  he  fhall  have  judgment,  if  acquit  of  the 
murder,  then  his  plea  (liall  be  allowd,  and  thus  I  directed  it  in  Sir 
Thomas  Fetius's  cafe  in  Norfolk  about  24  Car,  2.  and  it  is  purfuant 
to  the  direSion  of  the  ftalute  of  13  if  2*  cap.  1.  which  requires, 
that  before  the  pardon  allowd  it  fhall  be  inquired  by  the  country, 

(0)  Sm  14  E.  4,  7.  tf. 

Q  4  whether 
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^liether  the  party  were  flain  of  malice  prq>enfey  and  if  fo,  the  ponloQ 
to  be  difallowd. 

Now  the  plea  to  the  felony  confifts  of  two  parts,  vix.  1.  The 
ifFue  of  mt  guilty,  whereunto  the  clerk  joins  iffue  cul.  prift*  2.  Tho 
putting  himfelf  upon  the  country,  when  the  clerk  demands  how  he 
will  be  tried. 

If  either  of  tliefe  fail,  it  is  in  law  a  (landing  route,  whereapcn  in 
cafe  of  felony  he  is  put  to  his  penance,  and  in  cafe  of  treafon  be  hadi 
judgment,  as  upon  a  nihil  dicit^  and  fo  is  attainted.  I4£.  4.  7.  a. 

In  cafe  of  ati  ind!£tment  of  felony  or  treafon  there  can  be  no  Jmti* 
fication  made,  as  a  man  cannot  plead,  that  what  be  did  was^i  drfet^ 
dendoy  or  in  his  defenfe  againil  a  burglar  or  robber,  tho  it  amoinu  in 
truth  to  no  felony. 

And  the  reafon  is,  becaufe  the  indidment  foppofeth  in  treafan,  tiial 
the  fad  was  done  proditorih  bf  contra  ligeantia  fsur  dMtrnn^  and.  in 
felony,  that  the  kGt  was  done  fehnieb^  which  is  the  point  of  the  i&<t 
didment,  and  muft  be  anfwered  diredly,  but  upon  not  piiity  pleaded 
he  fhall  have  the  advantage  of  all  fuch  defenfes,  9^  be  can  make  to 
acquit  himfelf  of  the  felony  or  treafon,  and  nuy  give  all  his  fpodsX 
defenfe  in  evidence,  tho  the  matter  of  fafit  be  proved  opOD  him,  and 
fo  it  is  the  moft  advantageous  plea  for  the  prifoner. 

If  durefs  and  compulfion  from  others  will  excufe  him  or  his  own 

necelTary  defenfe  in  fafe-guard  of  his  life,  or  any  other  matter,  the 

r       1  JV^y  upon  the  general  ifiue  ought  to  take  notice  of  it|  and  to 

■■  ^  -'•'  find  their  verdidl  accordingly,  as  efiedually*  as  if  ;t  were  or 

C  ^uld  be  fpecially  pleaded. 

And  now  we  have  brought  the  prifoner  to  his  tnal^  wherein  we 
fl.all  now  proceetl.  And  thefe  trials  of  prifoners  are  of  two  kinds, 
viz.  by  battle,  or  by  the  jury. 

The  former  doth  not  concern  indiAmenrs,  for  therein  there  is  net  • 
trial  by  battle,  but  concerns  only  appeals  and  approvers,  and  I  ihall 
therefore  defer  the  difcufllon  of  trials  by  battle,  till  I  come  to  con- 
fider  of  appeals  in  the  end  of  diis  book,  and  proceed  to  the  bu(ine£| 
of  tiial  by  jury. 


CHAR 
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CHAP.    XXXIV. 

Tvutking  the  trial  rfoff$nders  by  jury,  anifirft^  the  prooeft, 

AFTER  the  prifoaer  hadi  pleaded  and  put  himiidf  npoa  the  coira* 
try,  the  next  tlung  in  order  of  proceeding  is  the  trial  of  the 
offender. 

And  therein' tbefe  things  will  be  neceflary  to  be  conGdered.  1. 
The  procefs,  that  brings  in  the  jury  to  try  the  prifooer.  2,  The  re- 
turn to  be  made  of  then),  and  of  what  nature  and  quality  they  ought 
to  be«  3.  What  is  to  be  done,  if  they  qspear  not,  or  be  diaOenged 
off.  4.  Concerning  the  challenge  of  the  king,  or  of  die  prifoner 
unto  them,  if  they  do  appear.  5.  The  drial  and  allowance,  or  diiaU 
lowanoe  of  (he  challenge.  6.  The  order  of  the  fwearing  of  the  jury. 
7.  The  evidence  to  he  given  to  the  jury,  what,  and  how,  and  in 
what  manner.  8.  The  demeanor  of  the  jury  before  and  at  the  time 
of  the  delivering  of  the  verdiA.  9;  Hie  verdid  itfelf,  how  to  be 
given  and  ordered  by  the  jury  ^  by  the  court.  10,  What  is  to  be 
done  in  cafe  of  mifcan-iage  of  the  jury  either  in  their  verdi^  r  <  1 
or  the  circumftances  that  attend  it.  I-       J 

I.  And  firil  therefore  I  will  confider  what,  and  how  procels  is  le 
iffue  to  bring  in  the  jury. 

And  this  will  be  various  according  to  dioie  courts  or  judicatories! 
wherein  the  prifoner  is  to  Be  tried,  vi%.  1 .  In  the  king's  bench.  %. 
Before  commiffipners  of  ytr  and  Urmintr.  3.  Before  jultices  of  gaol* 
ddivery.  4.  Before  juftices  of  peace,  for  thefe  are  the  ufual  tribunalsi 
where  matters  of  this  nature  are  determined. 

1.  Therefore,  at  to  the  king's  bench* 

If  the  offence  be  committed  in  the  county,  where  the  king's  bendl 
fits,  and  the  indiAment  be  originally  taken  in  the  king%  bench,  add 
the  prifoner  arraigned  there,  the  court  may  proceed  d$  &»  in  diim  in 
die  term-time,  and  ihere  needs  not  fifteen  days  between  the  te/ls  and 
return  of  the  venire  fac'  to  bring  in  the  jury.  9  Co.  Rtp.  Hi.  b.  lood 
Sanchar*$  cafe. 

And  die  fame  law  is,  if  die  offenfe  be  committed  in  die  fiime  cooi^ 
^  where  the  king's  bench  fits,  and  the  in  Jidment  bo  taken  before 

jnftioes 
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joftkes  of  peace  of  the  fame  coontjr,  and  removed  into  theldng's  hoKh 
by  certiorari^  and  the  prifooer  be  there  arraigned  and  plead. 

But  if  the  offence  be  commttted,  and  tfac  tndiAment  taken  in  ano- 
ther county  than  where  the  king*s  bench  fus,  and  ft  be  removed  into 
the  V\t^H  bcKich  by  cmi^rarM  and  the  prifon^r  be  there  arraigned  and 
pleads,  there  muft  be  fifteen  days  between  the  /£^r  and  return  of  the 
vfxirefa^  or  other  procefc  Loixi  S^nciar^t  cafe.  9  Co.  R$p,  uhi/t^a. 

The  v&ure  fac^  as  all  other  procefs  of  .that  court,  iiToes  in  Ae  lung*' 
name  under  the  feal  of  the  court  and  ttfti  of  the  chief  jufiice,  aal 
always  ought  to  hear  ufte  after  the  iflue  joined  between  the  king  and 
the  prifoner. 

%  As  to  the  oommiffion  of  oyer  and  terminer.  Tho  there  goes  out 
a  general  preoept  ii;i<tbe:naaie  of  £bree  or  more  of  ihe  comnuflSonert, 
and  under  their  ies\A  fifteen  days  before  their*feffion  diie&ed  to  the 
fiieriff  to  return  rwentyrfbifr  jurors  to  try  the  iSiie  between  die  king 
^  and  liie  priibners  to  he  arraigned,  yet  this  is  but  preparatory, 
'-  ^  and.tohavea  jury  in  readineft;  for  after  the  pcifiraers  are  ar^ 
raigned  and  pleaded  to  the  country  a  precept  ought  to  i0ue  to  the 
freriflPin  nature  of  a  vtrire  facias^  which  may  bear  tefie  the  fame  day» 
that  the  prifoners  pleads  C9mmanding  the  fhcriff'.  to  return  tventyo 
four,  l^c^  to  try  the  ifiiie  upon  fiich  a  day,  and  this  pcecept  muft.l^ 
in  the  names  and  under  the  feals  of  the  commiiBoners  or  three  of  tbiemt 
whereof  one  erf*  the  ^0Ks«i,  4  Co.  Inftii.  tap.  23.  ^.  164.  and  net 
barely  by  an  award  upon  the  roll. 

Or  d^  may  make  dieir  precept  retDroabte  the  iame  day  that  &e 
ptifoner  pleads,  v/V*  ad  horam  primam  poft  meridiemi  f^c,  for  juftlces 
of  oyer  and  terminer  may  take  their  indiidiment,  and  arraign  the  pri* 
ibnn*  and  try  him  the  £uHie  day,  againft  the  opinion  of  99  E.  4.  Corott^ 
44.  as  appears  by  the  precedents  cit^d  4  Co.  Ijt/iit,  ubifuprof  and  by 
common  experience. 

'  If  4iey  make  their  precept  returnable  any  day  after,  as  for  infianct 
file  UkqsoA  day  of  the  feflions,  they  mud  not  only  make  an  adjourn^ 
ment,  but  record  the  adjournment,  or  elfe  it  will  be  intended  return- 
tbk  after  their  ieifions,  for  the  feffions  is  intended  only  the  firll  day 
iud  no  bnger,  Ufile&  an  adjournment  be  entred. 

3.  Juftices  of  gaol-delivery,  after  the  prifoner  hath  pieadedj  may 
t^kft  bift  l^ael  from  ^  fteriff  without  making  any  precept^  ^  him, 
4J^.  5.  Mxkfiefi  6d»  4  Co.  Jnjlit.  cap.  30.  /t-  163.  tfa^  reafon  given  ih 
fcecante  jullices  of  gaol-delivery  fend  out  a  general  comroandmeat  to 

tha 
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the  (hciiff  before  their  feffion  to  return  juries  againft  they  come, 
otho^ife  it  is,  where  they  have  a  fpecial  conuniflion^rr  Hankf. 

Bttt  th&  is  not  the  reafon»  for  fo  it  is  done  by  juftices  oSvyir  an4 
lfn»i»rr  and  juftices  of  peace,  and  yet  ihey  make  ipecial  precepts  of 
venity  fac*  vide  antea^  cap,  4* 

4.  Juftices  of  peace,  as  to  the  point  of  their  precepts  <A  venire  fac^ 
Sfrae  with  juftices  of  s^r  and  termimrf  for  they  are  as  to  diis  purpofis 
commiffioners  of  oyer  and  terminer^  and  may  indid,  arraign  and  try 
the  tunc  day  in  cafes  of  felony,  as  it  is  agreed  4  Co.  Inji,  P*  r  r  "\ 
1£4.  and  ufual  praSicc.  ^       ^ 

Now  there  be  certain  general  obfervations  touching  the  procefii 
againft  the  jury. 

1 .  In  aU  cafes,  where  the  procefs  is  by  writ  or  precept,  as  w?]]  the 
award,  as  the  writ  or  preeept  ought  to  mention  truly  the  vifne^  {tx>m 
whence  the  jury  fliali  come,  and  ndiere  it  is  only  by  award  withoiitt 
writ  or  precept,  as  in  cafe  of  the  juftices  of  gaol-^livery,  the  award 
ought  to  mention  the  vijne^  from  whence  the  jury  fhall  come. 

As  if  a  murder  be  fuppofed  to  be  at  Z>.  die  vomrsfac^  ought  to  re* 
tiun  a  jury  de  vicineto  de  2?. 

If  the  murder  be  alledged  opud  civltatem  Briftolf  the  vnire  faf  is 
moft  properly  de  Briftolf  and  it  is  good,  becaufe  a  city,  7  H.  4. 13.  a. 
Enqueji  36.  but  if  it  be  from  a  place  not  a  city,  it  muft  be  do  vicineto 
deD. 

But  tho  it  be  a  city,  yet  the  venire  fac*  de  vicineto  civstatis  Brijiol  i$ 
good,  tho  it  be  alfo  a  county,  as  hath  been  often  revived  againft  the 
opinion  of  Stamford^  Lib,  III.  cap,  4*  foL  154.  b. 

If  the  ftroke  be  laid  at  B.  and  the  death  at  C  in  the  £une  county^, 
the  venire  fac*  muft  be  de  vicineto  B,  ii  C  becaufe  both  make  the 
felony. 

But  by  the  ftatute  (a)^  where  the  ftroke  is  in  one  county,  and  tba 
death  in  another,  the  indidment  fliall  be,  where  the  death  was,,  and 
the  vifne  fiiall  be  from  the  place,  where  he  is  alledged  to  die,'fer 
ncceffity,  becuufe  the  procefs  is  not  to  go  into  the  other  county. 

If  a  murder  be  laid  in  quadam  ptatei  vocaC  Kings-fireet  inparocAU 
Saftffit  Margaritas  crpttd  civitatem  Weftm.  the  vifne  ftiall  be  neither 
from  Kings^Jireet^  becaufe  it  is  alledged  to  be  only  platea  nor  do  viei^ 
neto  civhuiis  Weftm,  but  de  vicineto  parochia  Saniim  MttrganUi% 
becaufe  more  certain.  6  Co,  Rep.  14.  tf.  Arundel^ %  cafe. 

But 
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.  Bnti£a  murder  be  hH  apuJ  B.  in  farochii  de  C*  Acvemrr  fae^ 

ftaU  be  iie  vle'neto  de  B,  becaufe  more  cercain*  for  k  ibaU  be  imcttied 

J.  r  ,1  ^  ^^  ^^  hamlet  within  a  pari/h,  and  by  common  intendment 

•*     ^-l  a  parifh  may  contain  many  viUs.  ]  1  €•.  Rif.  25.  b.  Har-^ 

f€f*s  cafe. 

Bnt  at  this  day  by  the  ftatote  of  22  i7.  S.  ctt^  2.  made  perpetoalby 
S2  H*  8.  cap  3.  if  a  foreijpi  plea  be  pleaded  in  cafe  of  an  indifiment  of 
ibiony»  it  ihall  be  cried  by  die  jury,  that  ihould  try  the  ifliie  of  jw^ 
fwhy^  but  in  cafe  of  an  indii^ment  of  treafon,  as  I  have  before  laid, 
that  ftatute  takes  not  place,  but  it  (ball  be  tiied  by  a  jmy  of  tb^  placo 
or  GOUDty^  where  the  foreign  matter  ploodeth  arifedi. 

2.  As  to  the  number  of  the  jury  the  venire  fa^  .or  precept  is  only 
venire  feu:^  tweive,  but  the  flieriff  ought  to  return  tweaty«lbar. 

But  the  general  precept,  thatifliies  before-a  feffions  of  gaoI^deUferyv 
wfer  and  terminer^  and  of  the  peace  before  memioned  is  to  return  twett«> 
ty-four»  and  commonly  the  (heriflf  returns  upon  that  precept  ferty- 
eight. 

But  the  award  or  precept  to  try  the  prifoncr  after  he  hath  pleadtdis 
iNiTy  venire  fac*  twelve,  and  twenty^fom*  are  returned  by  theihexiff 
vpou  that  poimeL 
.  3*  Touching  the  manner  of  die  precept,  writ,  or  award. 

If  J.  JB.  C.  and  Z>.  be  indiAed  for  one  felony  or  munler  before  any 
juftices,  they  may  iflbe  one  venire  fac*  or  may  ifluefeveralt/riz/V^/Ar* 
or  precepts,  or  awards  of  tliat  kind. 

If  die  venire  fic^  be  joint,  then  if  A.  challenge  twenty  pcreroptorily, 
€>r  challenge  lor  caufe,  the  jurors  challenged  (hall  be  drawn  agaiaft 
^U,  for  each  may  have  his  feveral  challenge,  and  the  like,  if  it  v^ere 
in  an  appeal ;  fo  that,  if  there  were  eighty  upon  the  pannol,  they  may 
be  all  challenged  off  by  their  feverel  peremptory  challei^s,  which  is 
a  great  inconvenience,  and  therefore  in  fuch  cafe  they  antiendy  ufqd 
to  fever  the  prifoners,  and  fo  put  diem  to  challenge  apart,  wheccby 
diey  may  poffibly  hit  upon  the  feme  perfons.  9  E.  4.  27,  /r.  21  H.  6. 
22.  a,  22  H.  6. 4.  a.  therefore  the  heft  way  is  to  make  out  feveral  ve- 
nire fac*  and  confequently,  if  the  pannel  be  challenged  off,  yet  forty 
Udes  may  be  granted  upon  each  venire  fac\ 

And  if  the  venire  fa^  in  an  appeal  be  once  granted  joindy,  it  cannot 
be  afterwards  fevered,  neither  can  there  be  fevefal  Udes^  for 
the  venire  fac*  be  joint,  the  iaki  muft  be  joint  97  if.  6* 

Aid 
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Aiid.it  feems,  that  in  cafe  of  an  indiAment,  tho  it  be  fbt  king*«  fait, 
if  once  a  vtnirtfac*  ifloe  joint,  there  cannot  iflfue  a  fereral  venire  ft  f 
sor  a  federal  iakiy  which  in  many  cafea  may  much  defaiy^  if  aoc 
finftrate  the  trial. 

But  btsfore  juftices  of  gaol  delivery,  where  there  is  no  precept  but  on- 
ly an  award,  tho  at  firft  the  award  be  joint,  and  the  pannel  acoofdingly 
returned  by  the  ihcrifF,  and  the  prifoners  challenge  pereroptorily  fe* 
verally,  whereby  there  are  not  enough  left  upon  the  pannel  to  try 
them,  and  a  tate$  is  awarded  returnable  the  next  day,  yet  the  couit. 
may  fever  the  £rft  award  and  alfo  the  tales.  Plow.  Com.  1<X>.  a.  i. 
SMtiflmrft  cafe  adj  udged. 

ic  k  therefore  confiderable,  whedier  die  difference  between  the  cafes 
of  the  old  books  and  this  be,  that  tbofe  were  of  an  appeal,  which  is 
die  party^s  fuiti  and  diis  of  an  indiAment,  which  is  the  king*s  fuit^ 
or  t>Aer,  (as  I  think,)  becaufe  dus  was  in  cafe  of  juftices  of  gaol* 
delivery,  where  there  is  neidier  writ  nor  precept,  but  a  command  «rr 
SfMcr,  and  when  die  record  is  made  up,  then  an  award  upon  the  roll^ 
whidi  the  juftices  may  modei,  as  they  pleafe,  at  any  time  before  the 
trial,  and  requires  not  iiids  ftrid  formality  as  a  writ.  4  H.  5« 
Enffifi  55« 

IL  The  fecond  general  is  touduog  the  return  of  the  iheriff  upon 
the  precept,  and  the  quality  of  the  jurors* 

Upon  die  writ  or  precept,  or  command  to  the  (herilFhe  ought  to 
nudte  the  return,  whether  the  place  or  vifiu  be  within  a  franchife  or 
aot,  aad^cannot  return  a  m^niavi  ^tf/({ps,  as  in  fom^  cafes  oF  appeds^ 
lor  here  the  writ  is  for  the  king,  and  therefore  with  a  apa  omittas  prop^ 
ur  edifunn  iiteriatem. 

The  writ  commands  him  to  return  duodedm  llbens  bf  legaks  k$* 
mimes  elevicimiPi  theymuftbe,  1.  Freemen  and  regularly  freeholders. 
51.  L^gakSf  without  any  juft  exception*  And  3.  They  are  to  be  de 
vieineUf  but  this  is  not  neceflarily  required,  for  they  of  one  fide  of 
the  county  are  by  law  de  viehuto  to  try  an  o£Eenfe  of  the  odier  fide  of 
the  countv. 

But  concerning  the  quality  of  the  juron  more  (hall  be  (aid,  .^  n 
when  we  come  to  confide*  of  challenges.  L     ^  J 

The  jurors  returned  by  die  flieriff  were,  at  common  lawy  diofe, 
that  were  to  try  the  prifoners,  but  by  the  ftatute  of  3  2/«  8.  cap.  12. 
all  paiihels  relumed  by  iherifis  or  their  mbifters,  (which  be  not  be- 
tween party  and  party,)  before  any  juftioes  of  gaol  delivery,  or  of  the 

peace, 
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peace,  whereof  one  of  the  quorum^  ihall  be  reformed  by  putdi^  to, 
and  taking  out  the  names  of  the  perfons  iinpannelled,  by  difcretioQ  of 
the  judices,  before  whom  fuch  pannel  (hall  be  returned,  and  the  pan* 
nels  fo  reformed  (hall  be  good  and  lawful,  and  the  (heriflF  (haU  return 
the  pannel  fo  reformed  uppn  pain  of  20/. . 

This  ftatute,  which  began  to  be  fet  on  foot  11  H,  1.  cap.  24.  hatii 
much  reformed  many  pra£tices  of  (heriffs  in  packing  of  juries  in  cafes 
capital. 

N^te^  tho  the  preamble  of  diis  ftatute  mentions  inquefts  of  inquiry, 
the  body  of  the  ad  (%ems  toextend  to  all  pannels,  as  well  of  the  petit 
jury,  as  of  the  grand  inqueft,  and  fo  it  hath  been  cohftantly  pratdlifed, 
for  if  a  prifoner  be  arraigned  before  the  judge  that  iita  upon  the  crown- 
fide,  it  hath  been  always  ufual  for  the  judge  to  fend  for  a  juty  to  tbe 
judge  of  nifiprius^  and  when  the  jury  is  brongbt,  the  (hefiflf  returns 
them  between  the  king  and  the  prifoner,  which  \k  by  virtue  of  this 
ftatute. 

Where  the  jury  mnft  be  de  mediitatt  lingua,  and, other  itiatters  n* 
lating  to  the  quality  of  the  jurors  will  be  coniidered,  when  we  cook  te 
Gonfider  of  challenges. 

III.  The  third  general  is  to  conCder  what  is  to  be  done,  if  tbe  jurjr 
appear  not,  or  be  fo  challenged  off,  chat  there  are  not^enough  upon 
the  pannel  to  try  the  prifoner. 

If  the  procefs  be  in  the  king's  bench,  and  the.  jury  fill  not,  or  be 
challenged  off,  that  there  are  not  enou^  to  try  the  prifoner,  there 
ought  to  ifliie  a  diftringatjuratoresy  and  a  command  to  return  tales. 

But  if  the  whole  jury  be  challenged  off,  then  a  new  venire  facias^ 
and  if  none  of  the  jury  appear,  then  a  dlftringas  juratores  (hall  iilue. 
and  no  tales. 

f  r  /*  ^  1  ^"'  ^^  ^^^^  °^  *^  y^y^  appear,  but  not  a  full  jury,  or  if  fo 
*  *•  ^  many  of  them,  that  appear,  are  challenged  off,  that  there 
remains  not  a  full  jury,  a  diftringas  (hall  iffue  with  a  talcs. 

If  a  full  jury  appear,  and  before  they  arefwomone  of  them  die, 
fo  that  there  remains  not  a  full  jury,  a  tales  fliall  be  granted,  and  fo  it 
is,  if  one  juryman  dies  after  he  be  returned  and  fwom*  12  i7«  4.  lO.  tf . 
20  £.  4.  1 1    *. 

If  a  taie  iffue,  and  they  do  not  appear  full,  or  be  challenged  off,  fo 
that  thofe  that  appear  upon  the  principal  pannel  and  tales  make  not  lip 
a  full  jury,  another  tales  may  be  granted.  14  //.  7.  !•  ^. 

In 
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Tft  cife  oFfelofly  ztalis  may  be  frrsinted  o£  a  gmrcr  nvmber  than  die 
principal  paDnel  in  nefped  of  challenges^  fo  that  there  may  be  forty^ 
iaks  or  more.  14  /f.  7«  7.  bpt  if  feveral  fiKceeding  talis  be  granted, 
the  latter  muft  be  leis  in  number  than  Mdf  which  was  next  before^ 
unlefc  the  array  of  the  preceding  taUs  be  quafhed,  and  then  the  num- 
ber of  the  next  may  equal  it.  20  H^  6*  40.  a. 

The  times  between  the  ttjie  and  return:  of  the  tales  muft- be  (as  it 
Ceeins,)  as  in  the  principal  venire  fac*^  vix.  if  the  indidment  be  in  x 
ftreign  county  and  removed  into  the  king's  bench,  fifteen  days,  if  in 
die  fame  county,  ete  die  in  diem. 

If  the  indifbieot  be  before  juftices  of  oyrr  and  termmery  the  tales^  a» 
-well  as  the  principal  pannel,  ought  to  be  by  precept  in  the  names  of 
diree  of  the  juftices,  and  may  be  made  returnable  eU  die  in  dienif  or  da 
ktri  m  haram  of  the  ftme  dfty. 

And  as  to  all  odier  matters  they  refemble  the  proceedings  in  th6 
kitig's  bench,  viz.  the  number,  the  manner,  and  times  of  grantiog  k, 
4||id  fi>  need  not  be  repeated. 

Before  juftices  of  gaol-delivery  this  learning  of  t^s  is  not  of  much 
«fe,  becaufe  diere  is  no  particular  precept  to  the  (heriff  to  return  either 
jury  or  iales^  but  the  gencml  precept  before  tl^feiDons  and  the  awards 
or  command  of  the  court  upon  the  plea  of  the  prifoner.  4  H.  5*  En*^ 
fsufi  55.  Stamf.  P.  C.  Lik  III.  cap.  S./oL  155,  ^. 

And  jet,  vide  P few.  Com.  100.  a.  in  J^/j/^tfry^s  cafe  before  r  ^  -i 
jiifitces  of  peace  and  gaol-^ivery,  a  tales  granted' returnable  ^     '^ 
the  next  day. 

Set  4  Bthsks.  Com.  jdhttj.  of  Triil,  Sec.  lodes  to  a  Hawk.  P.  C.  Tit4  Trial.    See  t* 

Bawk.  F.  Coraa.  cfa.  XL»  X LI.  XLII. 


CHAP.     XXXV. 

Concerning  challenges,  andjfr/i^  ^peremptory  challenges. 

CHALLENGES  in  refpeA  of  the  parties  taking  them  are  of  two 
kindi.     !•  Challenges  by  the  prifdner.    2.  Challenges  by  the 
king. 

Challenges  by  the  prifoner  are  of  two  kmds.     I.  Without  caufe 
ihe wn,  which  are  commonly  called  peremptory  challenges.    2.  With 

caufe 
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cmfe  (hewn>-  which  again  are  ot  two  fortt.  1*  Of  the  array.  2.  To 
Ac  polK 

In  this  chapter  I  (hall  confider  peremptory  challenges  what  they  arct 
and  what  is  to  be  done  upon  diem. 

By  the  common  law,  if  a  man  were  outlawed  of  felony  or  treafbni 
and  brought  a  writ  cf  er>«r  ;upon  the  outlawry,  and  affigoed  fome 
error  in  fiift,  whereupon  iflue  >vas  joined,  he  fiiould  not  challenge 
peremptorily  or  without  caufe.  Stamf,  P.  C.  Lib.  II.  cap,  l.foL  1 58.  a. 

The  like  law  feems  to  be,  if  he  had  pleaded  any  foreign  pka  in  bar 
or  in  abatement,  which  went  not  to  the  trial  of  the  felony,  bat  of  fome 
collateral  niatter  only« 

But  if  a  man  be  indid^d  or  appealed  of  treason  or  felony,*  and  plead 
n§t  guilty p  or  plead  any  other  matter  of  fad  triable  by  the  fame  juTy^ 
and  plead  over  to  the  felony,  becaufe  his  life  is  now  at  ftake  hemlg^t 
challenge  peremptorily  and  without  caufe  any  jurors  utfder  the  number 
fA^ftl  ^^^c^^I^ole  juries,  namely  thirty-five  of  the  jurors  returned^ 
*  -'  and  they  are  to  be  withdrawn  out  of  the  pannel ;  and  this  was 
in  favonm  vit^i  Moi^re  12. 

And  if  twenty  men  were  indiAed  for  the  fame  ofFenfe,  tho  by  one 
""indidment,  yet  every  prifoner  (hould  be  allowed  his  peremptory  dial- 
lenge  of  thirty-five  perfons.  9  E*  4.  27.  b. 

And  if  there  were  but  one  venire  fae^  awarded  to  try  them,  the  per* 
Ams  challenged  by  any  one  ihould  be  withdrawn  againft  them  all. 
9  E.  4.  27.  Pl9w.  C^m.  100.  Salijbury\  cafe. 

But  if  he  had  peremptorily  challenged  above  thirty-five  perfons,  and 
infi (led  upon  it,  and  would  not  leave  his  diallenge,  then  in  cafe  of  an 
ifHli£hncat  of  high  treafon,  it  amounted  to  nihil  dlcit^  and  judgment 
of  death  (hould  be  given  againft  him. 

But  in  cafe  of  petit  treafon  or  felony  the  prifoner  was  antiently  put 
to  feint  fort  &  dure^  as  declining  the  trial  by  bw  appointedt  the  con- 
fequence  whereof  was  only  the  forfeiture  of  his  goods,  but  ic  amounted 
to  no  attainder,  and  confequently  no  efcheat  of  his  lands;  vide  14£* 
4.  7.  a*  Plow-  Com*  262.  ^.and  thus  the  pra<3ice  was  until  the  begin* 
rung  of  H.  7.  vide  17  A[P%.  6.  17  jE.  3.  23.  a. 

But  afterwards  by  the  advice  of  all  the  judges  of  both  benches  it  was 
refolved,  that  the  party  fo  peremptorily  challenging  above  thirty-five 
ihould  have  judgment  of  death,  and  it  amounted  to  an  attainder,  3  H, 
7.  \2i  a.  Co.  P.  C.  227,  223,  for  having  pleaded  to  die  felony,  and 
put  himfelf  upon  the  country  here  copld  be  no  (landing  mute,  and  there- 
fore 
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fore  the  judges  refplt^ed  oa  this  cqutU^  ^s  mott  ^onibnaQt  to  law»  to 
be  pradifcd  in  all  circuits.    3  H.  7.  1 9-  a* 

But  for  all  this  the  better  opinion  of  btter  tiine$,  as  well  as  of  £Qr« 
mer  is,  that  the  judgroent  in  cafe  of  fiu:b  a  peremptory  challenge  of 
above  thirty -five  at  the  common  law  before  ^2  H.  3*  in  cafe  of  felony 
was  not  an  attainder  but  only  penance  afx:prding  to  the  relblutioa  of 
the  judgies  in  the  time  of  E.  4,  mpn$iond  by  Hufffiy  3  H.  7.  1^.  Af 
Siamf,  p.  (7.  lAbf  XL  f^pf  9).  fol*  iSQ.  ^.  Stamf.  pr^rpgat.  46 p  a^ 
P/ew.  Com.  262.  i.  ptr  fVeJion, 

And  in  thi9  cafe  the  jury  it  feeiD^  waa  not  to  be  fworn,  .^  ^ 
but  the  judgment  was  given  iMJjgly  upon  hia  peremptory  chal-        ^ 
knge. 

And  yett  if  a  prifoner  plead  noi  gmlty>  woA  put  himfelf  upon  thf 
€ounti7»  aild  the  prifoner  challenge  peremptorily  under  three  juries^ 
vi%.  thirty-five,  whereby  the  juiy  remains,  and  a  tales  is  granted,  an4 
d^e  jury  appears,  and  the  prifQU^r  then  ftand^  piute,  yet  the  jury  IhaU 
pafs  upi^n  him  upon  hi^  plea  of  not  guiUyt  which  he  had  bpfor^ 
fJeaded.    15  £•  4-  33.  i. 

3ut  by  llie  ftatu^e  of  23  H,  8.  cap.  14.  it  is  ^na^Sed,  ^*  That  m 
«*  perfon  arraigned  i^  petit  tr^on,  murder,  or  fillgp^y  be  adoiitt^  t^ 
**  any  peremptory  chaUeugP  above  the  number  of  twenty,  thif  aft 
^<  vras  eoittinned  until  32  iT.  6.  cap.  3*  and  then  qaad^-perpetuiJ. 

Sy  the  Aatuie  of  33  H>  9*  cap.  23.  it  is  etia«^»  ^'  That  in  <3afci 
*^  of  high  treafpn,  or  miiprifipn  pf  treafon*  peremptory  .ehalieugi^ 
**  /ball  not  be  aU^wd. 

But  nptvnti^anding  tbefe  ftatiitiss>  t)y  ihie  ftatute  <^  i(ft  fP.fg 

M.  cap.  10.  enacting,    **  That  all  trials  for  any  treafon  fliall  be  aipr 

^'  coring  tp  the  due  order  and  cpurfir  of  the  con>nton  law>"  pe* 
reorptory  cfaaUenge  of  thirty-five  or  uudier,  i;,  at  thiis  day,  allowabjiiP 
in  cafes  of  high  treafon  and  petit  tre^on.  C9-  P*  C*  221.  Stamf. 
p.  C  lab.  3.  cap,  %  f$L  J58.  a. 

^d  f;onfe<|aently  all  the  confequ«nce3  thereof,  namely  the  attam^ 
dcr  of  Ae  priibner,  that  peremptorily  ^hallengeth  above  thirty-five  \% 
an  indidlment  of  hi{|l»  treafon  OJr  petit  trea/on,  Aat4  9$  «^  coo^mofi 
law. 

But  a$  IP  all  murder^  and  ^^h^  fel«>nies  the  (latute  <^f  22  H»  8. 

cap.  14   ^aking  away  the  peremptory  challenge  of  above  twenty 
fiands  m  force.    Co.  P.  C  227»  228. 
YojL.  IX.  R  But 
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'  But  then  fijppofe  the  prifoner  in- cafe  of  felony  peremptorily  dial' 
lenges  above  twenty,  what  fhall  be  done  f  fhall  jadgment  of  death  be 
given,  as  where  he  challenged  above  thirty-five  at  common  law  ?  And 
it  fhould  feem,  by  the  opinion  of  former  times,  it  fhould. 
^  -  For  the  feveral  fiatutes,  that  ouft  clergy  in  cafe  of  chal- 
*•  '  •■  lengirig  above  twenty,  import,  that  by  fuch  challenge  the 
party  {hould  be  convid^  otherwife  clergy  were  needlefs  to  be  oufied 
upon  fuch  challenge,  as  25  H.  8.  cap.  3.  vide  1 1  Co.  Rep.  Poulters 
cafe  30  t,  4^  5  P.^  M.  cap.  4. 

But  yet,  if  he  challenge  above  twenty,  as  the  law  (lands  at  this 
day,  he  fliall  not  have  judgment  of  death,  but  only  his  challenge  (hall 
be  over*ruled,  and  the  jurors  fworn  for  two  reafons.  1.  Becaufe  the 
ftatute  hath  made  no  provifion  to  attaint  the  felon,  if  he  challenge 
above  the  number  of  twenty.  2.  Becaufe  the  words  of  die  fiatute 
of  22  H.  8.  are,  TAat  he  be  not  admitted  to  challenge  above  the  number 
ef  twenty^  fo  that,  if  he  challenge  above  twenty  peremptorily,  his 
challenge  (hall  be  onlydilaUowd.  Co.  P.  C.  cap.  102.  p.  227,  228. 

If  if.  be  indiAed  and  plead  not  guilty f  the  jury  appears,  he  chal- 
lengeth  fix  of  the  jury  for  caufe^  and  the  caufes  found  infufficient,  and' 
the  fix-are  fworn,  and  the  reft  of  the  jury  challenged  off,  whereby 
the  hiqueft  remains /r^  defeilA  juratorwHy  a  tales  granted  and  the  jury 
appear,  the  prifoner  may  challenge  peremptorily  any  of  the  fix,  that 
were  before  cliallenged  for  caufe,  allowd,  and  fworn  32  H.  6.  26.  ^. 
•14  H^  7.  19.  a.  for  it  is  poffible  a  neW  caufe  of  challenge  may  inter- 
vene after  the  former  fwearing.  2  R.  3.  13.  a.  but  if  a  man  chal- 
lenge hith  for  caufe,  he  muft  (hew  a  caufe  happened  after  the  former 
iwearing. 

But  if  the  prifoner  upon  the  firft  pannel  had  challenged  for  inftance 
fifteen  peremptorily-,  arid  then  the  jury  remains  for  default  of  jurors, 
and  a  difiringas  with  a  forty  tales  is  granted,  be  (hall  challenge  pe.- 
lemptorily  no  more  than  will  fill  up  his  number^  Vi%.  in  cafe  of 
ftlony  at  this  day  five  more,  and  in  cafe  of  treafon  or  petit  treafon 
twenty  more  t^  make  up  his  full  number  of  twenty  peremptory  chak 
lenges^in  thelirft  cafe,  and  thirty-five  in  the  laft. 

See  2  Hs^^-k.  P.  C.  ch.  XLIII*  of  chaUengei.    4  BUckf.  Com.  ch.  17.  pa.  35a,  frc.  kcm 
Burn^  Tit.  Juron,  ic^  ivi  of  the  ckaUeoge  of  JotoiSk    iadcx  t«  Foftcr.  XU,  cbal« 
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tnkP.   JCXXVt. 

CMCiTHiftg  Aallenges  for  caufey  !n  caff  of  indklnte^s  for  treajon  or 

felony^ 

CHALLENGES  for  caufc  upon  indiamcnts  are  of  two  kmi?, 
either  for  the  king,  or  for  the  prifoner,  and  each  of  thefe  are 
again  of  two  kinds,  either  to  the  array,  or  to  the  poll. 

The  king  may  challenge  the  array  or  the  poll.    4  /f.  7.  3.  b^ 

Stat.  33  £.  1*    Ordinatlo  de  inquifitlombuSf  but  then  he  nitid  fhe^ 

caufe  of  challenge,  but  he  need  not  fliew  the  caufe  upon  his  challenge 

to  the  poll,  till  the  whole  pannel  be  perufed.    Stamf.  P.  C.  Lib.  lIL 

•  cap.  7.  fol.  162.  b. 

Challenges  by  the  prifoner  for  caufe  fliewn  arc  of  two  kinds,  viz» 
Either  to  the  array  or  to  the  poll,  but  it  is  no  principal  challenge 
cither  to  the  array  or  poll,  that  the  fherifF  or  juror  is  of  the  king's 
livery,  but  he  muft  conclude  to  the  favour.    3  H.  6.  Chalknge  l1. 

If  an  alien  be  indi£led  or  appealed  of  felony,  tho  the  indiftment 
ought  to  be  by  a  grand  inqueft  of  EngViJh^  yet  by  the  ftatute  of  2^ 
£.  3.  cap.  13.  the  trial  (hall  be  per  medietatem  lingua^  viz,  half  the 
jury  to  be  of  aliens,  except  in  cafe  of  felony  by  Egyptians^  within  the 
ftatute  of  I  isf  2  P.  ^  M.  cap.  4. 

And  this  ftatute  extends  to  felonies,  as  well  made  after  the  ftatute 
of  28  E.  3.  as  before,  for  the  ftatute  is  general  all  manner  ofinquejis* 

And  this  ftatute  extended  to  trial  of  aliens  indi£led  of  treafon  alfo, 
and  fo  the  law  ftood  till  I  V  2  P.  (^  M.  cap.  IQ.  which  reftorcd 
the  com^ion-law  trial  in  treafon,  and  confequently  oufted  medietas 
linguee.    1  Mar.  Dy.  145.  a.   Shitle/$  cafe.   Co.  P.  C.  p.  21  i 

If  upon  an  indidlment  of  felony  againft  an  alien  he  plead  . 
not  guilty y  and  a  common  jury  be  returned,  if  he  doth  not  '  • 
furmife  his  being  an  alien  before  any  of  the  jury  fworn,  he  hath 
loft  that  advantage,  Dy.  304.  a^  biit  if  he  alledge,  that  he  is  an  alien, 
he  may  challenge  the  array  for  that  caufe,  and  thereupon  a  new  pre* 
cept  or  venire  facias  fliall  iftue,  or  iin  award  be  made  of  a  jury  de 
medietate  lingua^  21  H.  7.  32.  b.  but  it  is  lAorff  proper  for  him  la 
f  urmile  it  upon  bis  plea  pleaded,  and  thereupon  to  pray  it. 
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It  fcetns,  that  upon  indi£ltnents  of  ti-eafon  or  felonies,  the  prifoner 
pleading  not  guilty  there  ought  at  common  law  to  be  four  hundreders 
returned :  vide  Sat,  3"S  H.  8.  cap.  23.  that  ouftcd  challenge  for  fhire 
or  hundred  in  cafes  of  treafon,  but  that  ftatute  as  to  treafon  was  al- 
tered by  1  tf  2  P.  £^  Af.  cap.  10, 

But  the  ftatute  of  35  H.  8.  cap.  6.  requiring  fix  hundreders,  and 
that  of  27  EUz.  cap.  6.  requiring  only  two  hundreders  in  perfooal 
anions  extend  not  to  trials  upon  indi£tments  of  treafon  or  felony. 

Yet  I  never  knew  any  challenge  for  default  of  himdreders  upon  a 
trial  of  an  indiflment  for  felony  or  treafon. 

Challenges  to  the  poll  for  caufe  are  many^  as  in  other  cafes,  which 
t  (hall  not  mention  at  large,  becaufe  they  are  all  gathered  up  by  my 
lord  Coke  fuper  Lit.  §•  234-  but  fhall  only  mention  fuch,  as  more 
ipecially  belong  to  capital  caufes. 

By  the  ftatute  of  33  H.  8.  cap.  12.  for  treafon  or  felony  committed 
in  the  king's  houfe  and  tried  before  the  lord  jdeward  all  challenge  ex- 
cept for  malice  is  taken  away.  By  the  ftatute  of  25  E.  3.  cap.  3.  it 
is  enadted,  *^  That  no  indifter  be  put  in  inqueft  againft  the  party 
*'  indii^ed,  if  he  be  challenged  for  that  caufe. 

By  the  ftatute  of  2  i/.  5.  cap.  3.  no  man  is  to  be  admitted  in  any 
inqueft  upon  the  trial  of  the  death  of  a  man  (a)^  unlefs  he  have 

lands 

fa)  That  it  to  lay  ifi  capital  cavfes  :  Zptid^  for  bigk  trnfoiu    Trmuia*t  cafe. 

Tfiit  (Utate  vat  introdu5ltve  of  a  new  law  Stat.  Tr.  V^L  VI.  p.  58.  and  La^er*%  caf« 

only  with  refpcA  to  the  fumntum  of  tlie  Stat.  Tr,  KW.  VI.  ^.  ^4$.    See  the  ftatutea 

^rceboM,  for  by  the  e^fmrnun  Jaru  it  was  re-  of  3  CrC9.  a.  €ap*  8^  6f  4  Gc:  1.  tap.  7. 

?[utrttc  that  a  juror  Hiould  be  a  frccholdtr,  made  perpetual  by  6  Geo,  cab»  37.  whcre- 

o  that,  tho  this  ftatute  be  repeald  by  the  by  it  it  provided,  *<  That  all  Ickeholders 

general  words  of  i  ^  2  P.&  M,  cap.  10.  '*  upoA  leafcs  f«r  the  term  of  500  years  or 

«a  to  treafon,  yet  fbme  freehold  wat  (liU  **  in«»-e,  orfor  99  years^  or  anyotha- term 

fieceilary,  and  fo  it  was  allowd  in  Fi/as-  *'  drlermioabk  upoa  one  or  more  lives  of 

barni*5CA(t  hy  Pemherton  C.J.    See  ^r^r.  <*  an  eftate  in  pofieflion  in  land  in  their 

ffr.  yol.  in.  p,  %h%,  notwithftandiag  it  **  own  right  6f  the  yearly  value  of  tweuty 

wfts  ruled  othcrwifc  in  the  cafe  of  lord  *'  pounds  or  upwards  over  and  above  the 

Kujfil  by  the  fame  j%idge^  Stat.  'Tr.  Vol.  **  refcrvcd  rent  payable  thereout,  (or  ip 

211.^.  634.  and  in  the  cafe  of  Col.  Sydney,  **  the  county  of  MiddUfex  upon  any  leafes* 

Ibid.  p.  736.  which  latl  refolutions  were  **  where  the  improvea  rents  or  value  a- 

dec^ared  to  be  illegal  by  fcveral  a^  of  "  mount  to  fifty  pounds  or  upwards  ptr 

pariiameot.  Sec  x  IV^^f  hf.  Sfff*  i,  cap,  a.  <*  fnan.'m  over  and  above  all  ground  rrois 

,  (^  IK  3.  cap,  3.    See  alfo  Sir  J'obn  HawUsU  *^  or  otlier  icfcrvttions)  may  be  fummoned 

remarks  on  thofc  trials.    Sf^t,  Tr.  Vol,  IVt  '*  ot  impannelled  to  ferve  on  juries  in  like 

f,  169,  ^  p,  189.    By  4  &  ;  /T**  &  Af.  "  manner  as  freeholders,  &r.     And  that 

€ap.  24.  continued  by  jo  Ann,  cap.  14.  ^  ^*  the  Iheiiifs  of  Ltvd^m  (hall  not  ^mpanoel 

9  Geo,  I.  cap,  8.  'tis  not  fufHcienty  that  a  ^  or  return  any  pcrfon  to  cry  any  ittue  in 

|uro)'  be  a  frccbcAdcr,  but  be  imtft  alfo  have  '*  i^t^'s-^^ath,  Commn  I'/msy  «nd  £xf>h^ 

within  tlte  fame  oounly  freehold  or  copy-  *<  QHer,  or  to  fcr\-e  00  any  jury  at  ibt 

liold  lands  to  the  clear  yearly  value  of  ten  <*  ieflioAS  of  t>yer  and  ftrmrtter,  gaoi-ddi- 

pounds,  and  tho  this  ftatute  feeros  princi*  '<  very,  or  fcfilions  of  the  peace,  but  fuch 

pally  to  regard  counnes  at  large,  yet  it  ••  who  fhafl  "be  an.  houfhofder  v/ithln  thfc 

naih  been  aiiovi  d  co  extend  to   tri^U  in  '*  laid  city,  and  have  real  or  perfoiul  ef- 
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lands  or  tenements  of  the  vahie  of  40x.  per  ann*  above  all  charge^ 
if  he  be  challenged:  And  by  the  confiruftion  of  this  ftatutCf 
1.  It  muft  be  land  of  that  value  in  the  fame  county  9  H.l.  i.  6. 
Again  2*  He  muft  not  only  be  feifed  thereof  at  the  time  of  the  pan^^ 
nd  roade»  but  alfo  at  die  time  that  he  comes  to  be  fworn,  ocherwifc 
he  may  be  challenged.    12  i/.  7«  4*  a. 

And  aldio  die  ftatute  of  27  Eliz.  cap.  6.  hath  raifcd  it  to  4/.  per 
ennumf  yet  that  extends  only  to  iflues  joined  in  die  king's  bench, 
common  pleas,  exchequer,  and  juftices  of  affile,  fo  that  it  reachetb 
not  to  trials  of  felons  before  juftices  of  gaol^elivery,  oyer  and  terminer^ 
or  of  the  peace,  but  theie  trials  ftand  as  they  did  by  the  ftatute  of  2 
H*  5.  as  to  the  value  of  jurors,  videjlat.  33  H.  8.  cap,  23* 

But  yet  by  fome  fubfequent  ftatutes  the  value  of  jurors  freehold^  in 
cafes  of  trial  of  felony  is  changed. 

By  the  ftatute  of  8  H.  6.  cap^  ultimo  upon  a  trial  per  me^  p 
Setatem  lingua  aliens  need  not  have  40  x.  per  ann.  fo  de/ec^      '    '' 
tus  annm  cenfis  is  no  challenge  as  to  the  aliens,  but  ftill  it  remains 
a  good  challenge  as  to  the  other  half  of  the  jury,  that  are  denizens, 
Stamf.  P.  C.  f0l  160.  *.  . 

By  the  ftatute  of  23  H.  B.  cap.  13.  upon  trials  .of  felony  or  murde^; 
in  cities  or  boroughs  a  citizen  or  burgher  worth  40/.  perfpnal  eftato 
may  pais,  tho  he  have  no  freehold,  but  knights  orefquires  living  dierQ 
are  not  within  diis  proviiion. 

The  ftatute  of  33  H,  6,  cap.  2.  concerning  indi&ments  of  perfoni 
livif^  in  LoHcaJfiire  refers  not  to  trials. 

By  the  ftatute  q(  \l  H.  6.  cap.  \.  b,  challenge  is  allowd  of  any  per* 
fon  living  in  the  ftews  of  Southwark^  tho  he  be  of  fufficient  freehold*' 

AVhen  a  prifoner  chaUengeth  for  caufe  he  ought  to  fliew  his  caufe 

prefendy  (bj  becaufe  it  is  die  king's  fuit,  1  H.  5.  10.  b.  38  Affiz.  22. 

(cj  but  fome  books  are,  diat  he  fliall  not  ftiew  caufe  till  the  pannel 

be  perufed  6  R.  2.  Challenge  105.  but  he  muft  (hew  all  bis  caufei 

together  per  24  EU%.  C.  B,  Bracket'^  'cafe« 

If  in  a  trial  upon  an  indidtment  of  felony  eleven  be  fworn,  and  tfa^ 
twelfth  challenged,  whereby  the  inqueft  remains  for  default  of  jurors, 

'*  Ute  to  the  v^luc  of  one  hundred  pounds,  "  found  ftiall  be  admitted  ataprincipil 

<*  ind  that  no  pcrfoo  (hall  be  impannclled  '*  chaUeoge,  and  the  perfoa  fo  challet^cd 

^  or  returned  to  fcrve  on  any  jury  for  the  ^*  may  be  examined  on  oath  as' to  the  umh 

«<  trial  of  any  capital  offenfe,  who  OuU  ^  of  the  faid  matter. 

<*  not  be  quali6cd  to  ferve  at  a  juror  in  civil  (bJ  Mo,  846.    Luke  and  Otrlu 

««  c^ufes;  and  the  fame  matter  and  cauie  (€j  See  Ckmilefigi  x«a* 

«  ftUend  by  way  of  chaUcn^  and  fo 
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and  a  Jl/iringas  with  a  tales  iflue,  aqd  the  jurors  appear,  ruled  !• 
The  king  (liall  not  challenge  any  of  the  eleven  fworn^  unlefs  it  be  for 
a  caufe  happened  fince  their  fwearing ;  if,  it  happen  before,  the  not 
known  till  after,  it  (hall  not  be  allowi  2.  That  the  eleven,  that 
were  laft  fwom,  fhall  not  be  now  firft  fwom,  but  they  (hall  be  called, 
as  they  happen  in  the  pannel.  M.  43  tf  44  EUz.  B.  R,  fVhartofCs 
cafe,  Yelv.  23. 

And  the  fame  law  is  for  the  challenge. of  the  prifoner  for  oaufe,  but 
he  may  challenge  them  peremptorily  notwichllanding  they  were  for- 
merly fwom,  as  before  is  (hewn,  p.  270. 

Touching  the  trial  of  a  challenge  for  caufe  made  to  the  poll,  vide 
|.  ^  Co,  Lit.  p.\h%,  a.  If  a  juror  be  challenged  before  any  jury 
L  />J  fworn,  two  triers  (hall  be  appointed  by  the  court,  and  if  he 
be  found  indiilerent  and  fwom,  he  and  the  two  triers  (hall  try  tho 
npxt  challenge,  and  if  he  be  tried  mdifFerent,  then  the  two  firft  triers 
(liall  be  djfcharged,  and  tlie  two  jurors  tried  indiffeiient  (hall  try  cho 
reft. 

If  the  plaintiff  challenge  ten  and  the  prifoiier  one,  then  he  thai  rtn 
mains  (hall  have  added  to  him  one  chofen  by  die  plaintiff,  and  an- 
other  by  the  prifoner,  and  they  three  fhall  try  the  challenge.  If  fix 
be  fworn,  and  the  reft  challenged  die  court  may  affign'any  two  of 
the  fix  fwom  to  try  the  challenges. 

If  the  array  be  challenged,  it  lies  in  the  difcretion  of  the  court  how 
it  (hall  be  tried,  fometitnes  it  i&  done  by  two  attopiies,  fometimes  by 
the  two  coroners,  and  fometimes  by  two  of  the  jury  with  this  di(^ 
ference,  that  if  tlie  challenge  be  for  kindred  in  the  iheriff,  it  is  moft 
fit  to  be  tried  by  two  of  the  jurors  returned  *,  if  the  challenge  found 
in  favour  of  partiality,  then  by  any  other  two  efligned  thereonto  by 
the  court,  29  Eliz.  C.  B.  Lijier\  cafe,  7ri«.  21  Jac.  B.  R.  Loy4 
and  IVilliains  (e). 

■  But  all  this  learning  touching  challenges  to  the  poll,  whether  pe- 
remptory or  for  caufe,  is  intended  of  trials  by  ordinary  juries,  not  of 
trial  by  peers,  for  there  no  challenges  is  allowable,  for  they  arc  not 
only  triers  of  the  fad  but  in  fome  refpefts  judges.  P.  7  Car.  1.  Cafui 

comitis  Caftle-haven  f/J^  but  of  this  more  hereafter.  . 

• 

%  HawIu  r.  C.  ch.  43.    4  BUckf.  Com.  ch.  a;.  Burn.  Tit,  Tuiwi.    Index  td  Foftcr, 

Tit.  Challenge. 

fij  z  RjL  Ri/>,  363.  CfJ  Stat.  Tr.  Vd.  I.  p,  366. 
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CHAP.    XXXVII. 

Concerning  evidence  and  wUncJJes. 

HAYING  gone  through  thofe  things,  that  are  previous  and  pre« 
paratory  to  the  trial,  J  come  now  to  confider  the  trial  itfclf  by 
Jury,  and  the  things  concomitant  with  it,  and  fii^l  concerning  the 
evidence  to  be  given  to  prove  the  prifoner  guilty- 

To  give  a  full  account  of  evidence  of  this  kind  there  will  be  thefe 
things  examinable.  1.  The  quality  and  qualifications  of  witnefles. 
2,  The  manner  of  their  tedimony,  what  upon  oath,  and  what  with* 
out  oath.  3.  Thofe  evidences  and  examinations,  that  are  in  writing, 
what,  and  wiien  allowable,  and  what  not,  4.  The  things  teftified, 
and  therein  of  prefumptions  and  prefumptive  evidences  by  the  common 
law,  and  by  z&&  of  parliament.  5.  What  variance  between  the  evi- 
dence and  indidtment  maintains  the  indictment. 

I.  Concerning  the  quality  and  competency  of  witnefles  to  be  pro« 
diiced. 

It  is  to  be  obferved,  that  there  be  many  circumilances  that  difable 
a  juror  or  are  fufficient  caufes  of  exceptions  or  cliallenges  of  him, 
that  are  not  allowable  exceptions  againft  a  witnefs. 

llie  exception  of  kindred  is  a  good  caufe  of  challenge  againft  ^ 
juror,  but  not  againft  a  witnefs,  therefore  the  father  may  be  a  com- 
petent witnefs  for  or  againft  his  fon,  or  i  converfo^  the  mailer  for  his 
fervant  or  e  convcrfo.  Thcfe  and  the  like  exceptions  may  be  to  the 
credit  or  credibility  of  a  witnefs,  but  are  not  exceptions  againft  his 
competency. 

For  that  I  may  obferve  it  once  for  all,  the  exceptions  to  a  witnefs 
^e  of  two  kinds.     1  •  Exceptions  to  the  credit  of  the  wittieis,  which 
do  not  at  all  dilable  him  from  being  fworn,  but  yet  may^  blemifh  the 
credibility  of  his  teftimony,  and  in  fuch  cafe  the  winefs  is  to  p        ^ 
be  allowd,  but  the  credit. of  his  teftimony  is  left  to  the  jury^  •-  ' '  •* 

I 

who  are  Judges  of  the  fa£t,  and  likewife  of  the  probability  or  im« 
probability,  credibility  or  incredibility  of  the  wicnels  and  his  teftmony, 
and  thefe  e^cceptions  aie  of  that  great  variety  and  multiplicity,  that 
they  cannot  eafily  be  reduced  under  lules  or  inftances.  2.  Exceptions 
to  the  competency  of  the  witnefs,  which  do  exclude  him  from  giving 
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his  tcftrmony*  and  of  ihefe  exceptions  the  court  is  the  judge,  and  of 
thcfe  latter  kind  of  exceptions  I  am  here  to  treat. 

If  a  perfon  be  outla\^d  in  A  perfoital  a&idn,  it  is  a  good  c^ufe  of 
challenge  againft  him  as  a  juror,  but  yet  he  fliali  be  fwom  as  a  wit- 
nefs  notvvithilanding  his  Outlawry.    Cokifuptr  Lit.  §.  I.  foL  6.  b. 

The  common  incapacities  or  incompetencies  of  wimefles  are  rec« 
kohed  up  by  toy  l6rd  Coh  uhi  fupfa^  vi%.  1.  If  he  be  atlllttt  ^{  giv 
ing  a  falfe  verJiA.    2.  Or  attaint  of  a  confpitacy  at  the  kiiig's  foit, 
fdr  then  he  is  to  fiave  a  villaitious  judgment  and  aihlHet€  lihtram  Ic^ 
gem^  otherwife  it  is  if  he  be  only  attaint  at  the  fuit  of  the  party : 
vide  24  E.  3.  13.  *.    43  E.  3.  33.  *.   4  H.  5.    Judgment  220.    46 
JJjz.  11.  2l  Jj/iz.  59.    8.  If  he  bc  convidl  6f  perjury.    4.  Con- 
via  of  a  prantUnire.     5.  CoflviA  of  fotgety  UpOn  the  ftattite  of  5 
Eliz.  cap.  14.  but  [nc^t]  a  C6fivi£tioh  tipon  the  (lattite  of  1  H.  5. 
tap.  3.     6.  If  he  be  cdnvid  of  fcldhy  (a).     And  iherifore  it  fliould 
feem,  that  an  approver  fhatl  iiot  be  fworh  as  a  tvittiefs,  if  the  appellee 
plead  to  the  country,  but  oiily  his  general  oath,  that  he  taketh  at  the 
time  of  his  becoming  an  approver,  (hall  be  taken,  qu^d  tanten  quarts 
for  diis  cafe  differs  ftofn  the  teftimony  of  A  perfoA  €onvi(^,  for  the 
approver  accufeth  himfelf  as  well  as  the  appellee.    7.  If  by  judgment 
he  hctth  loft  his  ears.     8.  Ot*  by  judgmefft  ftood  Upoti  the  pillofy. 
9.  Or  tumbrel.  Co.  P.  C,  219,  for  they  are  thereby  infamous.     10. 
Or  been  branded,  ftigniaticUs.    11.  Or  being  a  cha^tipion  iti  &  writ 
|.     Q-i  of  ligl^t  beconles  recreant  of  coward,  for  thele  render  a  per? 
^   '    ^  fon  infamous,  fo  that  he  lofeth  Uberam  legem. 

But  yet  in  thcfe  exceptioils  thefe  things  are  to  be  obferved.  I.  That 
he  that  allegeth  this  exception  ought  t6  (hew  forrh  a  copy  of  the  re- 
<iord  attcitcd  or  vouch  the  roll  in  court.  2.  That  if  the  khig  pardon 
thefe  offenders,  they  are  thereby  rendered  competent  witncfles,  tho 
their  credit  is  to  be  ftill  left  to  the  jury,  for  the  king^s  pardon  takes 
AV^^y panam  tsf  culpam  in  foro  humahOf  M.  12  Jac.  S.  R.  Cudding^ 
ten  &  fyilkini  (b) ;  but  yet  it  makes  not  the  man  always  an  honeft 
man»  and  therefore  he  (hall  not  be  a  juryman  11  i/.  4.  41.  but  yet 
may  be  a  witnefs  againft  the  opinion  of  my  lord  Ccike  in  Ctajhmu^ 
cafe,  M.  11  Jac.  B.R.  Bulflrode  154.  ^Uodvidc. 

If  a  man  be  convidt  of  felony,  and  prays  his  clergy,  and  Is  buWt 
'in  the  hand,  he  is  rtow  a  competent  witnefs,  for  by  the  ftatutc  of 

I  u)  S«  Daegirfitid**  cafe  in  the  trial  of     Sigt.  Tt*  V9I  III.  ^.  35,    Jtexm,  36«. 
loid  C^filtm'tity  ^ftff.  ^.  fV.  Uli  p.  42.  (4)  fftk.  67  &  i%* 

Jid)ti.  379.  and  the  trial  of  £/ix.  itllitr^ 

16 


HlSTORlA  PLACITORUM  CORONA,      ttjt 

IS  £liz.  cap,  1.  it  countetvails  a  pargation  and  a  pardon,  and  he  is 
thereby  enabled  afterwards  to  acquire  goods.  Hot,  2%% •.Stark  and 
ffilliamf. 

And  fo  tC  is  if  he  be  in  orders,  whereby  burning  in  the  hiind  is  di& 
charged  by  the  ftatute  of  4  H,  7.  cap,  13.   Hoi,  ubifupra. 

And  fo  it  ic  if  die  burning  in  the  hand  be  pardoned.  Hob.  ibid,  or 
if  he  prays  bis  clergy,  tho  the  court  do  refpit  his  reading,  fuare,  vide 
HolcrofCz  cafe,  4  Co,  Rep,  46.  a. 

There  are  certain  other  matters^  that  retider  a  man  incompetent  to 
be  a  witnefs,  tho  they  are  not  fuch  as  render  him  in&mous  by  judg* 
ment  or^iward  in  any  of  the  kkig*s  courts. 

1.  Some  are  difabled  in  regard  of  defect  of  intelle£^uals;  A  perfoo 
of  non  fane  memory  cannot  be  a  witnefs,  while  he  is  under  that  in- 
fanity,  but  if  he  have  lucida  intervalla^  then  during  the  time  he  hath 
vnderftanding  he  may  be  a  wimefs.  Co,  Lit,  abi/upra.  But  it  is  a 
difficulty  fcarcely  to  be  cleared,  what  ia  the  minimum^  quodjfc  diiables 
&e  party* 

If  an  infant  be  of  <he  age  of  fourteen  years,  he  is  as  to  this  pur« 
pofe  of  the  age  of  difcretlon  to  be  fwom  as  ^  ifvitne&,  but  if  under 
that  age,  yet  if  it  appear  that  he  hath  a  competent  difcretion,  he 
ihay  be  fwom. 

But  in  many  cafes  an  infant  of  tender  years  may  be  ex->  .       ^ 
aonined  without  oath,  where  the  exigence  of  the  cafe  requires  L  /VJ 
2t|  as  in  cafe  of  rape,  buggery,  witchcraft,  de  quibus  vide  fu^e  fuprat 
Fart  I.  cap,  24.  p.  302.  tf  Cap,  5«.  p.  634.  W  infra,  p,  283. 

2.  It  is  fuid  by  my  lord  Coke  ubljupra,  that  an  infidel  is  not  to  be 
admitted  as  a  witnefs,  the  coufequence  whereof  would  ahb  be,  that  a 
Jewj  (who  only  owns  the  old  teftament)  could  not  be  a  witnefs* 

But  I  take  it,  &at  ^Itho  the  regular  oath,  as  it  is  altowd  by  die 
laws  of  England^  is  ta^s  facrcfanflis  Dei  evangeliis,  which  foppofelh 
a  man  to  be  a  chriftian,  yet  in  cafes  of  nccei&ty,  as  in  foreign  con- 
tra^b  between  merchant  and  merchant,  which  are  many  times  ttan£i 
a^ed  by  yewiyA  brokers,  the  teftimony  of  a  JVti;  ta^o  libro  te^if 
Mofaica  is  not  to  be  reje£ied>  and  is  ttfed,  as  I  have  been  bformed, 
among  all  nations. 

Yea,  the  oaths  of  idolatrous  infidels  have  been  admitted  in  the  mn» 
nicipal  laWs  #f  many  kingdoms)  efpecially  ^  yMraz/rr//  per  verum 
Datih  creahreifi^  and  fpecial  laves  are  in^tuted  it  Spdin  touching  ttit 

'   form 
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form  of  the  oaths  of  infideb,  Vtdc  Covarruviamf  Tmn.  L  fart  I. 
di  j AT amcnti  forma  (c). 

And  it  were  a  very  hard  cafe,  if  a  murder  committed  here  in  f  ifj- 
land  in  prefence  only  of  a  Turk  or  a  few^  that  owns  not  the  chriftian 
religion^  fhould  be  difpuniihabie,  becaufe  fuch  an  oath  fhould  not  be 
taken,  which  the  witnefs  holds  binding,  and  cannot  fwear  other wifef 
and  poilibly  might  think  htmfelf  under  no  obligation^  if  fwom  accord- 
ing to  the  ufual  (lyle  of  the  courts  of  England* 

But  then  it  muft  be  agreed,  that  the  credit  of  fuch  a  teftimony  mvft 
be  left  to  tl)e  jury. 

3.  Some  regularly  are  difabled  in  refpe£t  of  the  civil  unity  of  their 
perfons,  as  the  hufband  regularly  is  not  allowed  to  be  a  witnels  for  or 
againft  the  wife,  or  i  Denver/a  ;  but  vide  touching  this  alfo  at  large 
Fart  I.  cap.  24.  in  fine  tJ  ibid.  cap.  64.  f.  693.  fuper  fiatut.  I .  Jac. 
cap*  11. 

4.  Some  are  difabled  to  be  witnefles  in  refped,  that  they  aie  co»-, 
cemed  in  intercKl* 

P  n  ^      And  therefore  a  party  to  an  ufuiious  contra^},  if  the 

^        ^  money  be  unpaid,  fhall  not  be  received  as  a  witnefs  to  prove 

the  ufury,  becaufe  he  avoids  thereby  his  own  fecurity,  but  otherwife 

it  is,  if  the  money  be  already  paid,  and  the  fecurity  taken  up,  for  then 

he  is  allowable  to  be  a  witnefs  for  the  king  (d). 

A.  wounds  jS.  for  which  he  is  indited,  yet  B.  may  be  a  witnefs 
for  the  king :  but  this  fhall  be  no  evidence  in  an  adtion  brought  by 
B.  for  the  aflault,  tho  A,  be  convi«fl  at  the  king's  fuit. 

If  a  reward  be  promifed  to  a  perfon  for  giving  his  evidence  before 
he  gives  it,  this,  if  proved,  difables  his  teftimony. 

And  fo  for  my  own  part  I  have  always  thought,  that  if  a  perfon 
have  a  promife  of  a  pardon,  if  he  gives  evidence  a^^ainfl  one  of  his 
own  confederates,  this  difables  his  teflimony  if  it  be  proved  upon 
him  (e}\ 

Yet  in  fome  cs^fes  a  conftquential  benefit  to  the  whnefs  doth  not 
difabic  his  teflipfiony,  tho  it  may  abate  the  credit  of  his  teflimony. 

A,  B,  and  C  are  feverally  indidicd  for  perjury  in  proving  a  bond, 
A.  traverfeth  the  indi£tmeut,  B,  and  C,  tho  indi£ted  for  the  fame 

Cc)  P.  149.  Edit^Atttvferp^  1614.  Laytr\  cafe  Stat.  ^Tr,  Vd.  6.  p.  257.  but 

(d)  Co.  Lit.  6.  b,  moft  certainly  it  is  •  gtcat  objctlioo  t» 

(tj  However  the  contrary  opinion  hath  ibc  credibility,   if  not  to  the  compcteocx 

prevailed,  fee  7sng*i  caie,  !?«•/,  x3.   an4  ot  the  witucl's,  vidtjupra^  Part  Up:  3O4.* 

offenfcs 
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offenfe,  yet  not  being  conviSed  may  be  mtnefies  for  A.  to  prove  the 
bond  feakd.     P.  \9  Car  I.  B.  R.  Rot.  2.  adjudged  in  the  cafe  of- 
Billmore^  Gray,  and  Hqrbiny  and  accordingly  ruled  P.  40  Eliz.  C.  B. ' 
GuHftoH  and  Downs  (f)  in  three  aSions  feverally  brought  againft 
three  perfons  for  perjury  in  Chancery  in  one  and  the  £une  point,  for 
the  other  two  are  not  inunediatdy  concerned  in  this  trial,  tho  con^ 
fequeutially  they  are  concerned^  the  point  being  the  fame. 

If  J.  bring  an  a£Uon  upon  the  ftatute  of  fViHton  againft  the 
hundred,  none  that  live  or  have  land  in  the  hundred  fhall  be  admitted 
to  give  evidence  for  the  hundred.  M.  1650.  Bnuut  verfus  Humirtd 
dc  Hertford  (g). 

Yet  if  a  pe;fon  be  taken  and  indited  for  the  robbery,  they  r  q  -• 
of  the  hundred  may  be  admitted  to  prove  die  defendant  guiU  ^       ** 
ty  of  the  robbery,  and  that  be  was  taken  upon  their  purfuit,  tho  thit 
doth  confequentially  difcharge  the  hundred  upon  i^cjiatute  of  fflmonf 
l^  21  Eliz.  cap.  13. 

A.  brings  an  ai^on  againft  B.  wherein  C.  is  produced  as  a  witncTs 
for  A.  and  A.  recovers  upon  his  teftimony,  C.  is  thereupon  indidbd 
of  perjury  contra  fottnam  Jiatuti  (*)  ad  pave  dampnum  tpjtta  B. 
C.  pleads  not  guilty ,  ruled  that  B.  ftiall  not  be  received. to  give  evidenee 
againft  C.  becaufe  he  is  the  party  grieved,  and  ftiall  recover  20A  Af* 
1650.  B.  R.  Bacons  cafe,  2  RoL  Air.  685.  pL  4.  and  yet  it  feems 
he  i^l  not  recover  the  20/.  upon  the  indidlment,  but  muft  bring  his 
a^lion  upon  the  ftatute ;  and  yet  conftant  experience,  and  the  very 
ftatute  oi2l  H.H.  cap.  1 1 .  that  gives  reftitution  of  goods  to  the  party 
prpfecuting  an  indiAment  of  felony  makes  it  evident,  that  he  may  be, 
and  indeed  ought  to  be  the  witnefs  to  convift  the  felon,  tfao  thereupoa 
he  is  to  have  reftitution  of  the  goods  ftolen. 

If  the  tenant  robs  his  lord,  or  the  leflee  for  life  the  reverfioner,  or 
a  reiiaut  die  lord  of  the  franchife  that  hath  iona  feloniim,  thefe  may  be 
witnefles  upon  an  indidlmeot  or  trial  of  the  felon,  iu>|wi(hftanding  the 
confcquential  advantage  that  accrucdi^y  the  attainder  or  convi£Uon 
of  the  party,  yet  the  credibility  of  their  teftimopy  is  to  be  left  to  the 
jury.  But  if  A.  hath  a  promife  or  graqt  of  the  goods  of  B.  arrcfted  of 
felony  in  cafe  he  be  convi^,  I  Qxo\M  ^ever  allow  ^»  to  be  a  witnefe 

(fj  1  Jt.  A.  6A5.  pL  3.  '*  belBlf  df  the  hundred  in  the  (ame  maiw 

fg)  2  It.  A.  sic.  //.  6.  S{yt.  I33.  but  <'  i^er,  as  if  he  weie  not  an  inhabitant  of 

this  IS  now  alterd  by  8  Gf  %>  ttif.  16.  for  **  that  hundred,  but  redded  in  any  otbet 

by  that  ftatut^,  ^**  Any  perfun  inhabicing  «  himdrcd  whatfocver. 

f »  within  the   hundred  or  any  franchtfe         {*j  Vpi.  ^  ^iis*  tM^*  9* 

1*  thereof  ihall  be  adrai^^d  as  a  wiu^ft  oa 

■to 
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to  conviifi  B.  for  he  by  his  own  ad  after  the  felony  committed  aci|»rct 
&e  intereft,  and  ib  a/Qs  and  f wears  for  his  own  adirantage. 

jf.  brings  an  appeal  againil  B.  for  the  death  of  C.  his  father  or  her 
hn(band»  J.  cannot  be  a  witnefs  againft  B.  upon  mt  guilty  pleaded, 
becaufe  it  is  bis  or  her  own  fuit 

..  Q  ^      But  if  ^.  be  nonfuitnpon  the  appeal,  and  fo  the  prifoner  is 
^        ^  arraigned  upon  the  appeal  at  the  king's  fuit,  now  ^.  may  be 
«  wttnefs,  becanfe  now  the  profecution  is  merely  for  the  king. 

If  a  man  be  indicted  of  high  treafon,  the  king  cannot  by  his  great 
feal  or  or/  tenui  give  evidence,  that  he  is  guilty,  for  then  he  (hould 
give  evidence  in  his  own  caufe ;  vide  fupra^  cap*'  2S.p»  211.  {Sf  Fart  I, 
cap.  26.  p.  344.  the  cafe  of  the  earl  of  Lancaftcr. 

Nay,  altho  he  may  in  perfon  fit  on  the  king's  bend),  yet  be  cannot 
pronounce  judgment  in  cafe  of  treafon,  but  it  is  perfbnned  by  the 
^nier  judge,  for  as  he  cannot  be  a  witne(s,  fo  he  cannot  be  a  judge 
in  propria  caufa. 

And  the  fame  law  is  for  felony  for  the  fame  reafon,  yet  in  feme 
cafes  the  king's  teftimony  under  his  great  feal  is  allowable,  as  in  an 
eflfoin  defervitio  regis^  the  wairant  under  the  great  feal  fAJ  is  a  good 
tefiimonial  of  it.  F.  N»  B*  17.  Stat.  Giouc.  ccp.  8. 

Now  as  toudiing  the  compuUbry  means  tlo  bring  in  witnefles  they 
are  of  two  kinds.  1.  By  procefs  offubpcfna  iflued  in  the  king's  name 
by  the  juftices  of  peace,  oyer  and  terminer^  gaol-delivery,  or  king's 
bench,  where  the  plea  of  not  gui/ty  is  to  be  tried.  2.  Which  is  the 
more  ordinary  and  more  efiedkual  means,  the  juftices  or  coroner  that 
take  the  examination  of  the  perfon  accufed,  and  the  information  of  the 
witnefies,  may  at  that  time,  or  at  any  time  after,  and  befote  the  trial 
bind  over  the  witqeffes  to  appear  at  the  feflions,  and  in  cafe  of  their  re* 
fufal  either  to  come  or  to  be  bound  over,  may  commit  them  for  dieir 
contempt  in  fuch  refufal,  and  this  is  virtually  included  vrithin  thdr 
commiffion  and  by  neceftary  confequences  upon  the  ftatute  of  I  tf  2 
F.  &  M.  cap,  I'S,  whereof  before,  p,  52. 

But  that  which  is  a  great  dcfeSt  in  this  part  of  judicial  adminiftra- 
tion,  is,  that  there  is  no  power  to  allow  witneflTes  their  charges,  where* 
by  many- times  poor  perfons  grow  weary  of  attendance,  or  bear  their 
own  cliarges  therein  to  their  great  hindrance  and  tois.  (*) 

II.  As 

fh)  But  ■'>t  under  tht  priTy^fcil,    %  C#t         (•}  On  conviftion^  in  general,  for  any 
Jifjs.  ix:^,  fupitJaU  C^utcjiiT,  felonyi  At  rc»lbaablc  cxpcaces  of  profe- 
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tl.  As  to  die  Iccond  mattar  i^  what  maimer  die  evideiice  is  to  be 

Regularly  die  evidence  for  the  prifoner  in  cafes  capital  is  given 
without  oath,  tho  the  reafon  thereof  is  not  manifeft,  (i)  but  [other* 
wife  it  is]  in  all  cafes  not  capital,  tho  it  be  mifprifion  of  treaibn:  nei« 
dicr  is  counfel  allowed  him  (k)  to  give  evidence  to  the  fadl,  nor  in 
any  cafe,  unlefs  matter  of  law  doth  arife.  1  H.  7.  23.  Co.  P.  C. 
p.  137. 

But  in  fome  fpecial  felonies  by  tlQ,  of  parliament  the  prifoner^s  wit* 
nefles  in  cafes  capital  ihall  be  examined  upon  oath  .at  his  trial,  namely 
the  fiatute  of  31  EUz.  cap.  4.  againft  imbezzeliing  of  the  king's  ord« 
nance,  giving  liberty  to  the  prifoner.  to  make  lawful  proof  by  witnefs 
or  otherwife,  feems  virtually  to  allow  the  prifoner's  teftimony  upon 
oath.  Co.  P.  C.  cap.  22.  p.  79. 

And  the  ftattite  of  4  Jac.  cap.  1.  touching  felonies  upon  the  bordecSf 
bfc.  gives  examination  of  die  prifoner's  witnefTes  upon  oath.     . 

If  a  witnefs  be  produced  and  fworn  for  the  king,  yet  if  that  witncfs 
alledge  any  matter  in  his  evidence,  that  is  for  the  prifoner's  advantage^ 
(as  many  times  they  do,}  that  ftands  as  a  teftimony  upon  oath  for  tht 
prifoner,  as  well  as  for  the  king. 

Regularly  the  king's  evidence  is  given  upon  oath  agaiaft  the  pri* 
foner,  and  ought  not  to  be  admitted  otherwife  than  upon  oath ;  nay^ 
inftanceshave  been  given  of  very  young  wimefles  fwom  upon  r   o   n 
evidence  in  capital  caufes,  vix.  one  of  nine  years  old*    Dal^  ^        '^ 
iOM\  Jufticiy  cap.WK.p.  297.  (I) 

Yet  fuch  very  young  people  under  twelve  years  old  I  have  nol 
Imowa  examined  upon  oath,  but  fometimes  the  court  for  their  infor« 


cution  are  by  fiat.  25  (70o.  9.  r.  36.  to  be 
iHowmi  4o  IJK  profecutor  out  of  the  coun* 
ty  <lock,  if  he  petitions  the  judge  for  that 
purpcyfe ;  and  h^  fiat  17  Cro.  2.  c,  3.  poor 
BerfOfW,  boyod  over  to  give  evidence,  are 
likewife  intitlcd  to  be  paid  their  charges, 
M  wcQ  without  cpDviAion  as  with  it. 

(ij  Nav«  it  is  manifeftly  igaioft  ail  rea- 
ToU,  that  the  prifoner  fliould  not  be  allow'd 
ahc  fane  liberty  to  make  out  his  innocence, 
as  is  allowed  to  prove  his  guilt,  and  tho  it 
liss  been  on  ufiuil  pradice  not  to  fo&r  wit. 
nefles  for  the  prtfoner  in  capital  cafes  to  be 
mamined  upon  oath,  yet  as  lord  Cokt  ob- 
Urt^  P.  C.  p,  79.  there  is  not  fo  much  as 
fcintUlm  Jmris  for  it,  it  being  unfupportcd 
'1»y«nya6l  of  paiiioment,  aottem  author, 
book  cafcfor  record :  Sec  Sir  'John  Hawits^t 
i«aafki4m  Cstft^'atrnl.  SistiTr,  VoU  IV. 


f,  178.  To  remedy  this  inconvenience  it 
was  provided  by  7  W»  cat,  3.  *<  That  ev^ 
**  ry  perlon  indi6Ud  lor  high  treafon, 
**  whereby  corruption  of  blood  may  bt 
**  made,  (ball  be  admitted  to  make  his  de« 
"  fcnfe  by  witnefTca  on  oath,"  but  this  fta* 
tute  being  defective  it  is  further  provided 
by  I  Attn  €ap.  9.  ••  That  the  witneiTea  for 
*♦  the  prifoner  in  any  trial  for  treafon  or  it- 
<*  lony  fiuli  give  their  evidence  upon  oadb 
**  in  like  manner,  as  the  witnefle^  for  the 
**  crown,  and  if  canvi5led  of  prrjnry  IhaH 
«  be  fubje^  to  the  fame  penalties^  fojrfei* 
«« tures,  Sff . 

fk)  Upon  an  indldment,  but  it  is 
otherwife  in  an  appeal.  Ctront  31.  9  £.  i|» 
2.  «.  I  if  7-  ft6«  ^ 

(I J  N.  Edit.  cap.  164.  /.  541. 

matioa 
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niation  have  heard  their  teftimony  wlthoat  oath,  which  poffibly  bfcing 
fontfied  with  concurrent  evidences  may  be  of  fome  weight,  as  in  cafes 
of  rape,  buggery^  witchcraft,  and  fuch  crimes,  which  are  pratSlifed 
npon  children;  videfupra^  Part  I.  cap.  24.^.  302  li  cap.  59. p.  634^ 
fsffuprat  p.  219. 

ft  Hawk.  P.  C.  ch.  XLVI.  of  evidence  per  tot.  Bum.  tit.  evidence.  4.  Blacks.  Com.  ch. 
9,7,  f%,  356,  360.  See  Index  to  Fofter.  tit.  Evidence.  Oven*a^.  Witneflew  a.Wiifona 
1$.  feeins  Cootn**  t.  Wilfoo.  84.  1.  Atk.  zi. 


CHAP.    XXXVIII. 

Concerning  evidence  in  writing. 

BY  the  ftatute  o£  I  f^  2  P.  f^  M,  cap.  13.  and  2  £*  3  P.  J^  A/I 
tap,  10.  Juftices  of  peace  and  coroners  have  power  to  take  ex- 
aminations of  the  parry  accufed,  and  informations  of  the  accofers  and 
witnelles,-  (the  examinations  to  be  without  oath,  the  informations  to 
be  upon  oath,)  and  are  to  put  the  fame  in  writing,  and  are  to  certify 
the  fame  to  the  next  gaoi-delivery. 

Thefe  examinations  and  informations  thus  taken  and  returned  may 
he  read  in  evidence  againft  the  prifoner,  if  the.  informer  be  dead,  or  fo 
fick,  that  he  is  not  able  to  travel,  and  oath  diereof  made;  other- 
wife  not. 

But  then,  I.  Oath  muft  be  made  cither  by  the  juftice  or  coroner, 

that  took  them,  or  the  clerk  that  wrote  them,  that  they  are  the  true 

fttbftance  of  what  the  informer  gave  in  upon  oath,  and  what  die  pri^ 

foner  confefTed  upon  his  examination.     2.  As  to  die  examination  of 

the  prifoner,  it  muft  be  teftified,  that  he  did  it  freely  widiout  any  me- 

t^ce,  or  undue  terror  impofed  upon  him ;  for  I  have  often  known  the 

r  q  1  prifoner  difown  his  confeiHon  upon  his  examination,  and  hath 

^   '^^  fometiroes  been  acquitted  againft  fuch  his  confeilion;  and  the 

reafon  why  thefe  examinations  and  informations  are  allowable  in  evi*:- 

dence  (under  the  cautions  above  premifed,)  is,  becaufe  they  are  judges 

of  record,  and  the  informations  before  them  upon  oath  are  authorifed 

and  icquired  by  a£t  of  parliament,  and  they  are  judges  of  the  crimes 

upon  which  the  informations  are  taken. 

ffei/i  forceably  took  away  Mrs.  Puckring  and  married  her,  and 
A^reupon  a  temporary  a£t  of  parliament  was  obtained,  enabling  com- 

mii&oners 
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midioners  therein  named  to  hear  and  determine  that  marriage,  and  tQ 
dliTolve  it,  if  there  were  caufc:  In  tha(f  caufe  M«*  Puching  hcrfelf 
vras  examined  touching  the  manner  of  the  marriage,  as  a  fupplemen* 
tal  proof,  and  died  hanging  the  fuit,  Pf^eljh  was  after  indicted  upon 
the  ftatute  of  3  H,  7.  for  this  fadl  for  felony,  and  it  was  moved,  tbar 
this  examination  of  Mrs.  Pucbing  might  he  read  in  evidence  againft 
the  prifoner,  but  it  was  denied.  1 .  Becaufe  it  was  a  proceeding  ac- 
cording to  the  civil  law  in  a  civil  cau(e.  2.  Becaufe  that  fuit  was 
originally  at  the  indance  of  Mrs.  Puchrlng  and  her  own  caufe,  and 
the  ihc  be  according  to  the  civil  law  examinable,  as  a  fupplemental 
proof,  yet  it  was  a  caufe  for  her  own  intereft,  and  therefore  at  com- 
mon law  not  allowable,  tho  the  commiflioners  that  took  the  examina- 
tion were  judges  conftltuted  by  that  which  tlien  was  aUowed  to  be  an 
ad  of  parliament,  M,  1652.  B.  R. 

A.  commits  a  felony  in  the  county  of  B.  and  flies  into  the  county  of 
C.  and  there  is  taken  and  brought  before  a  judice  of  peace  of  the  ecu  « 
fy  of  C.  where  A.  is  examined,  and  informations  upon  oath  taken  by 
thatjuftice,  tbothejufHce  of  peace  of  the  county  of  C.  had  not  an 
original  cognifance  of  a  felony  committed  in  the  county  of  B,  yet 
thefe  examinations  and  informations  being  tranfmitted  into  the  county 
of  B.  where  A,  is  ihdiiSlcd,  may  be  read  in  evidence  againd  him.  Dalu 
yuft.  cap.  111.^.  299.  for  tho  he  haih  not  an  original  jurifdidion  of 
the  caufe,  yet  he  hath  a  confequential  jurifdidtion  thereof,  having  th« 
party  before  him,  and  it  is  in  order  to  the  prefervation  of  the  peace. 

If  a  judice  of  peace  takes  information  in  a  cafe  of  high  r  g^^ 
treafon,  it  feems  thefe  cannot  be  read  in  evidence  upon  an  in-  ^  ^ 
di^bnent  of  treafon,  becaufe  high  treafon  is  not  within  that  commif* 
(ion,  but  it  is  of  ufe  only,  as  an  information  upon  oath,  which  they 
may  take,  tho  they  cannot  proceed  upon  it,  for  all  treafon  is  a  breach 
of  the  peace;  quan  tamen^  if  it  be  not  allowable  to  be  given  aA 
evidence. 

$cc  Buni«  Tit.  Evidence,  Sc£t  IL  of  wriucD  evidence* 


CHAP. 
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CHAP.    XXXIX. 

Cmuemmg  tsiieatcs  requlfite^  or  allowed  hj  z&s  of  parliamenty  and 

prefumptive  evidence. 

BY  the  ftatutes  of  1  E.  6.  cap.  1 2.  5  £.  6.  cap.  12.  there  ought  to 
'  be  two  witneflTes  to  an  indidtment  of  high  treafon,  and  diefe 
witneiTes  are  to  be  fwom  before  the  jury  alfo  upon  bis  trial,  unlels  hp 
willingly  without  violence  confeft  the  fame. 

Tbefe  two  witnefles  are  ftiil  required  upon  hia  indidment,  and  it  is 
tiot  altered  by  the  ftatute  of  I  i:f  2  P.  (ft  M.  cap.  10.  which  reftores 
the  common  law  Jrial,  but  extends  not  to  the  indiftment.  Co.  P.  C. 
€ap.  2.  p.  25.  viJcfupra^  Part  I.  p.  298. 

A  confefllon  upon  examination  before  a  competent  judge  before  lo- 
di6lment  is  fuch  a  confeffion,  as  the  ftatute  allows.  Co,  P.  C»  ttblfupra^ 
and  fo  it  was  agreed  in  the  cafe  of  Tonge  and  others,  14  Car.  2.  (a) 

If  one  witncfs  be  pofitive,  and  the  other  witncfs  is  only  by  beariay, 
ihefe  are  not  two  lawful  accufers  within  the  ftatute,  agreed  by  all  Ac 
-  jufticcs  in  the  lord  Lumle/s  cafe  Hill.  14  Eliz.  cited  Ca^  P. 
L^  7j  ^^  ubifupra  againft  the  opinion  in  Dy*  99.  A.  TJiomas's  cafe; 
but  two  witnefles  are  not  requifite  either  upon  the  indiftment  or  trial 
of  treafoos  for  counterfeiting  money  by  the  exprefs  provifio  of  the 
ftatute  of  1  y  2  P.  tt'  iW.  cap.  1 1 .  which  direfts,  that  in  all  treafbnt 
for  counterfeiting  or  impairing  of  coin  the  offenders  (hall  be  indifted, 
arraigned*  tried,  convi^ed  and  attaint  by  fuch  evidence,  and  in  liKh 
oumner  as  was  ufed  before.  1  £•  6. 

The  words  of  the  ftatute  5  £^  6  £.  6.  cap.  \\.  arc^  "  That  no 
•*  perfon  (hall  be  indifted,  conviifled,  or  attaint  for  any  die  treafons 
<«  aforefaid,  or  for  any  other  treafons,  that  now  be,  or  henafter /utU 
**  be^  which  (hall  hereafter  be  perpetrated,  committed  or  done,  unlefs 
**  die  fame  oficndcr  be  thereof  aoctifed  by  two  lawful  accufers,  t^*/* 
It  may  be  confiderable,  whether  this  a£t  extends  to  treafons  de  novo 
made  by  aft  of  parliament  after  5  tf  6  £.  6.  fb) 

If  fuch  new  treafons  be  enafted  after,  as  that  of  5  J5//«.  cap.  1 1. 
and  18  £11%.  cap.  1.  concerning  clippingandwa(hlng  of  coin,  and  alfo 
1  Mar.  cap.  6.  which  have  this  exprciEon  (being  thereof  lawfully  con-- 

(a)  JKth  i«.  W#  Psrt  l,f.  3P4,  (k]  Sec  Keh  9, 1%  49.  %fkk  Fsrt  I./.  297. 
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t;/Vf  or  attdimtf  according  to  tie  due  order  and  eourfe  of  the  laws  ofth'n 
realm  Jkatt  jujfer  deaths  lie.)  there  fcens  to  be  no  neceffity  of  two 
tvitnefTes  upon  the  indiSinent  or  triah  1.  Becaufe,  according  to  the 
due  order  and  eourfe  of  the  laws  feextis  to  intend  common  law  fcj*  2. 
But  if  there  were  doubt  of  that,  yet  in  thefe  aAs  concerning  coin  the 
ihtute  of  1  bt  2  P.ii  M.  cap.  1 1 ,  enafts,  "  That  all  oficnfes  conr 
**  ceming  counterfeiting^  forging,  or  impairing  any  coin  current 
<^  within  the  realm,  ihall  be  indicted,  arraignedi  tried,  conyi£t  and 
^  attaint  by  fuch  evidence,  and  in  fuch  manner,,  as  bath  been  ufed 
<*  before  die  firft  year  of  J?.  6*'*  therefore,  if  the  flatute  of  £.  6.  (bould 
beconftrued  to  refer  to  any  future  ftatote  making  treafon,  there  will  be 
the  lame  reafon  to  cany  over  die  ftatute  of  1  ti  2  P.  ti  M.  cap.  1 1* 
to  the  treafons  enacted  againft  impairing  of  coin  by  5  V  18  Eliz. 

But  yet,  as  to  other  treafoos»  it  may  be  very  que(lionable«  p  ^g^ 
whether  5  Isf  6  E.  6.  doth  as  to  this  point  extend  to  treafons  ^  * 
newly  enaAed  after,  1.  Becaufe  tho  a  former  zGt  may  direft  tbt 
proceedings  iqx>n  a  new  ofienf^  made  after,  (as  the  ftatute$  of  13  Eliz. 
cap*  5.  31  Eli%*  cap.  5.  concerning  informers,  21  Jac.  cap.  4.  con- 
ceming  fuing  informations  in  thp  proper  county,  and  pleading  the 
general  ifliie,)  yef  this  doth  not  in  terminis  extend  to  offsnfei  Ct>  be 
committed  againft  ftatutes  to  be  made,  but  only  in  all  other  treafons 
hereafter  to'  be  committed  (d).  2.  Becaufe  moft  commonly  in  t)i« 
a^  that  after  5  li  ^  E.  Q.  ena£ted  new  lreafons»  if  the  parliament 
intended  two  lawful  witneSes,  it  moft  comm(MiIy  exprtfleth  it  ac- 
cordingly ;  qti^i^  for  1  tf  2  P.  V  M,  cap.  1 1 .  feei»s  to  import,  that 
in  new  treafons  concerning  counterfeiting  foreign  coin  made  current 
by  proclamation,  there  would  have  been  a  necedity  of  two  witnefles 
by  the  ftatute  of  <5  tf  6  £.  6.  and  therefore  provides  againft  it. 

By  the  ftatute  of  21  Jac.  cap.  27*  the  mother  of  a  baftardchitd  con- 

-.sealing  it^s  death  flball  fuSer  as  in  murdef,  unlefr  ftie  prove  by  one 

widieft,  ihal  the  child  was  born  dead ;  this  ik^wvct  ftands  yet  continued 

(€\  ,1  cMnot  lice  w^y  thcfe  general  word*  intended  only  of  oiFcofes  bernflcr  to  bo 

fliotud  be  confined  only  to  the  common  l4w,  committed,  becaufe  that  is  provided  fof 

6Dce  iMt  Utot  an  the  plund  nomber  do  ••  by  the  other  worda  iromcd  wtcly  fvliowii^i 

(uUyexpreCl,  and  (item  mod  naturally  to  ivbkhjkalt  hereafter  he  pe*  pretated,  ctrnmit^ 

include  all  the  lawa  of  the  land,  whether  ted  or  d»mt  s  but  to  ^bviate  ail  #oubUt  it  ia 

CMiNMa  QiJtatMU*  iince  provided  by  7  W.  3  eaf,  t*     **  That 

{J)  The  Oatuic  of  5  ^  6  If .  6^  feems  #x-  "  jn<all  cafes  of  high  creafun,  whereby  an/ 

frefi^  6Ef  in.  r««MvJ«  (o  extend  ^  tfcafosf,  **  tovnipUoo  «i  Wood  ihall  eof^e,^  pu  pet* 

which  (hould  be  afterwards  cna£led  ;  whit  '*  fon  (hall  be  iodi£ied»  tried  or  iittaimcd, 

eifp  can  be  the  meaning  of  the  worda*  Ar^  **  but  ujpon  th^  oaths  of  two  lawfql  wit* 

9ther  tredjomt  thai  Hrivo  hi,  or  hereafter  Jbajs  '*  QcfTes* 
kef  for  thcfe  woidi  «aapot  {cafooab/y  be 

Vw.    II*  S  among 
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among  many  others  lyy  a  claofe  ia  the  latter  end  of  the  zSt  for  relief 
of  die  northern  army.  16  Car*  U  cap*  4.  (^)  until  by  parliament  itb« 
otherwife  ena&ed. 

The  iodiAment  to  put  the  prifoner  to  this  proof  by  one  witneft,  that 
the  child  was  dead  bom,  muft  contain  this  fpecial  matter,  that  the 
pnfooer  vras  delivered  of  a  child^  which  by  the  laws  of  the  kingdom 
was  a  baftard,  and  that  it  was  born  alive,  and  (hew  how  flie  killed  ir« 
|.  ^  «  But  the  indictment  need  not  allege,  that  Ihe  concealed  it, 
1-  ^J  but  it  muft  be  proved  upon  evidence,  fJJ  if  advantage  be 
taken  of  this  fiatuce  againft  her. 

The  indiAment  doth  not  conclude  contra  formam  ftatuth  for  the 
ftatute  only  direiQs  the  evidence,  where  the  cafe  is  wiibio  it,  but 
created  not  a  new  crime,  (e) 

If  there  be  no  coocealnieat  proved,  yet  it  is  left  to  the  jury  to  in- 
quire,  whether  fhe  murdcred'lt  or  not,  by  tbofe  cucumftances  that 
occur,  in  the  cafe,  as  if  it  be  wounded  or  hurt,  Uc.  but  it  doth  not  put 
her  upon  an  abfolute  neceflity  of  proving  it  bom  alive  by  one  witneiii^ 
and  (b  the  evidexKe  (lands  but  as  at  common  law.  , 
.  If  upon  the  view  of  the  child  it  be  teftified  by  one  witnefs  by  appa- 
rent probabilities^  that  the  child  was  not  come  to  it's  deUtum  partis 
umpus^  as  if  it  have  no  hair  or  nails,  or  other  circuipftances,  this  I  have 
always  taken  to  be  a  proof  by  one  witnefs,  that  the  child  was  bom 
ikad»  fo  as  to  leave  k  acverthdefs  to  the  jury,  as  upon  a  common 
law  evidence,  whether  (he  weie  guilty  of  die  death  of  it  or  not. 
;  In  fomc  caies  pt^efgn^ptiv^  evidences  go  far  to  prove  a  perfon  goilty» 
tho  there  be  no  expre(s  proof  of. the  fa£t  to  be  committed  by  him,  but 
then  it  muft  be  very  warily  preficd,  for  it  is  better  five  guilty  peiibns 
fhould  efca^M  unpuniihed,  than  one  innocent  perfon  fhould  die. 

If  a  horfe  be  ftolen  from  ^.  and  the  fame  d^y  B.  be  found  upon  hinu 
it  f s  a  ftrong  prefimiption  that  £«  (ble  him,  yet  I  do  remei^iber  \k£otc 
a  very  learned  and  wary  judge  in  ftich  an  iiiftaoce  B»  was  condemned 
and  executed  at  Oxford  affifes,  and  yet  within  two  affifes  after  C 
being  apprehended  for  another  robbery  and  conviAed,  upon  his  judg- 
ment  and  execution,  confefied  he  was  the  man  that  ftole  the  horfe, 
and  being  dofely  purfuod  dcfired  B.  a  ftranger  eo  walk  Us  horfe  for 
him,  while  he  turned  afide  upon  a  neceflary  occafion  and  efcapedi 
and  B.  was  apprehenied  wtdi  die  hoife,  and  died  innoeeady. 

{•}$^\Csr.itttt.t.{.%t.hfiii.       vwre  pitfcat  H  the  liaB  of  tbe  ddivcr^. 
M  tf  i»  loiedt  M  coacctl,  it  it  not     K^zu 
amim  wUlua  Uv  flttiiK^jho  so  body        (t)  See  4m  pmf^tfcsfe,  Xet.^t. 

^  .1  would 
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I  would  never  conviA  any  pcribn  for  ftealing  the  goods  cvjufiaan 
ignoti  merely  becaufe  he  would  no^  give  an  account  how  he  came  by 
.  tfaemy  unkfs  there  we^e  due  proof  nidde,  that  a  felony  was  committed 
of  diefe  goods. 

I  would  neyer  convi£t  any  perfon  of  murder  or  manflaaghter,  unlels 
the  fa£i  were  proved,to  be  done,  or  at  leaft  the  body  found  dead  f/J^ 
for  the  iake  of  two  cafes»  one  mentioned  in  my  lord  Cokeys  P.  C.  cap. 
1(H.  p,  232.  a  fVarwickJklre  cafe  (gj. 

Another  that  happened  in  my  remembrance  m  Staffordjhirtf  wbeise 
A»  was  long  mcfllii^y  and  upon  ftrong  prefumptions  B.  was  fuppofed 
to  have  murdered  him,  and  to  have  confumed  him  to  aihes  in  an 
oven,  that  he  fhould  not  be  found,  whereupon  B.  was  indidied  of 
murder,  and  convid  and  executed,  and  within  one  year  after  A.  re- 
turned, being  indeed  fent  beyond  iea  by  B.  againft  his  will,  and  fof 
tho  J?.  juftly  deferved  death,  yet  he  was  really  not  guilty  of  that 
offenfe,  for  which  he  fuffered. 

But  of  all  difficulties  in  evidence  there  are  two  forts  of  crimes,  that 
give  the  greateft  diliculty,  namely  rapes  and  wltchci:aft,  whereia 
many  times  peribns  are  really  guily,-  yet  fuch  an  evidence,  as  is  fiitis^ 
hOacxy  to  prove  it,  can  hardly  be  found ;  and  on  die  other  fide  per- 
ibns really  innocent  may  be  entangled  mder  fi^ch  prefumptions,  that 
many  times  carry  great  probabilities  pf  gailt.  TuMufemper  eft  irmrt 
in  acquietand9  futhn  in  pumaukf  ttf  parte  mfmeor^itf  fuim  exparu 
jtiftitiit. 

Sec  s  Hawk.  P.  C.  ch.  46:  ft^.  ^l  4J. 

» 

(J)  This  wtt  at fa«  role  in  the  €ivU  1»W.  brought  ftoatbcr  cbiM  ts  like  ber  in  pcrfim 

Di>.  La.  XXIX.  Tit.  5.  S*  H«  *»^  y**'*  **  ^  ^^^^  ^^  "^  apptrdkd 

Tt)  'Him  cftCt  %^i  tlHif,  An  afldt,  yt^  \m  like  the  tnie  child,  bat  on  cXtniMHott 

bed  tbr  brimta^  u^  of  hii  niece,  to  whoa  ibe  wm  found  not  to  be  the  true  child  & 

be  was  heir  at  law,  cotrc^ng  bcr  Utt  foae  Upon  thele.  prefumnciottt  he  was  fevnd 

46tttee,  Ibe  was  heard  to  fay,  Gmd  mmikd^  P*'^  *^  eiccutea ;  but  the  truth  wai« 

9«f  jHlfi  m;  after  wbieh  time  the  clttM  could  the  child  being  beaten  ran  away,  end  wtt 

nor  be  foond,  wbereu|»#&  the  uncle  %raa  received  by  a  ftraofir,  and  afterwatdtt 

committed  upon  furpieioa  of  murder,  and  when  flie  caoe  of  aM  to  have  her  laod, 

admooilhed  by  thejaftices  of  aflife  to  find  caihe  and  demanded  it,  and  waa  dinAIy 

out, the  child  by  the  next  aflifes,  againft  pfoftd  to  be  the  tint  child, 
whTch  time  he  could  not  fiuA  her,  but 
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CHAP.    XL. 


Conarmug  variance  between  the  indidment  and  evidence^  apul  wXere 
the  evidence  proves  the  ia&fimehty  and  when  not. 

IF  J.  be  indi6led,  that  the  fifft  of  Jufy  21  Car,  2.  be  robbed  or 
imirdcrd  B.  and  upon  evidence' k  appeara,  that  it  jwas  comoucced 
Another  day,  or  another  year,  either^  after  or  before  die  time  laid  m 
the  indiSmenti  yet  this  pfoves  tlie  iflucfor  theking  ^  only  it  is  tt^* 
lite,  if  there  be  an  efcheat  in  the  cafe,  and  ihat'tbe  felony  were  com^ 
micced  afkr  the  iby  laid  in  the  indi<9fnent,  for  the  jnry  to  find  the  day* 
becaufe  the  relation  of  the  efc^eac  «o  stoid  ttielhe  grants  and  incno;^ 
fcrances  relates  ^o  the  time  of  the-fdlofiy  coimxuttad  22  £/ix.  per  nmnes 
jujiic'  Co,  P.  C,  cap.  104.  p.  330. 

If  if.  be  indited  for  a  robbery  or  murder  apud  A*  \n  com*  B.  if  it 
treret^oromhted  in  ano^er  coutttyt  re|;tf^l^.fae  ought  to  befosnd 
Mt  guilty^  becaufe  reg;tikrly  an"offeii%  of-diatiiatiiGe:tn  one  county 
h  not  prefentable  otit  of  thecMbty^t^ac  itwas'^lone,  hot  tbo  it 
were  t!one  in  anoAdr  vltHn  tfie- ^fllppaf  \8.  yet  he  is  to  be  found 
^mrty/fcrt!icviirwitotm4l*itf/- '-'^^  :•..-. 
^*  'I^the  evidincl^  iti  i[h6rd^)  diSer  frbit^rlie  mXi&mm!^in.Jfdcit  mortis^ 
as  if  the  indidlroent  were  for  killing  by  poifon,  and  the  evidence  be 
of  killing  by  ftabbing^  it  doth  not  inaiptaia  the  indi(5lment«  9  Co,  Hep, 
67.  a.  Mackal!y\  cafe. 

^  .Buc  if  the  nididtment  werft  ibr  poMbning  with  one*  kind  of  poifen, 

and  th«  poof  be  of  another  kind  o£^peife%  oK  thoi  in^Snient  be  for 

Uling  witi)  a  fword,  and  the  evidence  t>e  of  killing^  ^^^^  KaF,  or 

>^'ilh  a  gUD)  it  niaouahis  '%e  indidhntm,  for  the  common  eflFedtuai 

^drd  in  both  it  ptrcti^t :  imdt  9  Co.  Rep.  61.  <h    MackaJi/s  cafe, 

Clu  iP^C*  tap.  ^^.sp,  m.  >  Sir  l%omai  Qyeriury\  cafe^/^)/ 

r       n     And  ihie  iaMe  law  -hbldi  ill  rciation  to  the  acceffiiries  to 

^   ^   ''  luch  principals,  and  with  the  fame  difference. 

If  J.  B'  and  C.  be  indi£ted  for  the  murder  of  D.  and  it  is  laid  in 

the  indi£lmcnt,  that  J.  gave  him  the  ftroke,  whereof  he  died,  and 

that  B.  and  C.  were  pr^fentes^  auxiliantes  tft  abettantes^  tho  upon  the 

evidence  it  appears,  that  JS.  alone  gave  the  ftroke,  whereof  be  died, 

ia)  Stat.  TV.  rw.  I.  p.  iiS. 

andL 
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and  A,  and  C.  were  pnefentes^  auxUiantes  fi  abettantes^  it  maintains 
the  indidment,  for  they  are  all  principals,  Mackallfs  cafe,  ubi  fu^ 
pra.  (h)  •  --•       ,- 

If  A.  and  B.  be  indi&ed  of  the  murder  of  C.  and  upon  the  evidence 
it  appears,  that  A,  committed  the  fa£t,  and  B,  was  not  prefent,  out 
was  acceflary  before  the  fd&,  by  coiimiandtng  If,  £.  fliaQ  be  £f- 
charged.    26  if.  S.  5. 

»     If  ^.  and  B.  be  indi^led  as  principal,  and  C,  is  }pdi$ted  as  acceflary 

to  both  after  the  fad  done,  A.  and  J3.  are  coavi(!>ed»  or  only  A.  is 

€oqvi£ted,  mud  upon  the  evidence  againft  C  it  appears  he  was  ac- 

fceflary  only  ta>f.  it  xnaintaios  the  indii£lment«    9  Co.  Rep,  119.  a. 

Vknd  S0nchar*%  cafe  per  cnriam^  (c)  . 

^.  is  indided  for  murdering  B-.  nc  malitid  pntfogUfuA,  evidence  hi 
■'^  Ihalice  in  law,  as  killing  an  officer  or  watchman  in  the  execution  of 
.  his  office,  or  kiHing  a  man  without  any  provocation  maintains  the  in- 
diAment,  becaufe  the  law  interprels  it  malice.   4  Co.  Rep.  67.  ^i  ., . 

J.  is  4>ecjaUy  indicted  upon  the  Ctaiffitc  of  1  Jac.  cap.  S.  for  flaV- 
Ung  Bm  not  having  a  weapon  drawn,  nor  ftricken  &r(l,  centra  formqpi 
Jhmti^  upon  the  evidence  it  appears,  tliat  the  perfon  kild  ftruck  fial, 
yet  it  is  good  evidence  to  conviifl  A.  for  manflaughtoi'.  H*2'i  Ca^'*}* 
'  Harwccd*B  €aLk.  {dj 
.   So  if  ^.  be  indided  for  petit  taeafon  £br  JuIUag  l^  mafter  fe/oni^if 
pre4i^le^H*eMimaHui  Jiii  pr^qdgi^q^tij  tbo  be  were  not  hit  mafter, 
he:roay  be  found  gtlUty  of  m^rdeiTtf  (4j^  and  tho  it  wene  not  ex  malitti 
,  pr^£fgitaid^  he  may  be  found  gMiI^  d(  cuanflaughter^  smd  t^  ffi^^ 
asr  lo  the  j>etit-  tpeafoa ;  ^  and  fo  I  ^e  -known  jt  ruled  oftentimes,    > 
^  if  anviR  be  indi^M  of  burglarj^  and  qmd  fiUnie^  &  r^o'il 
hurgiaritir  upit  bonat  He  he  may  be  acquit  of  the  burglary,  i-  ^  -' 
.  a&l  fousd  guikv  ot  fmiple  felony,  if  the  evidence  rifeth  no  higher. 

So  if  a  x^an  be  iadit^ed  of  murder  ex  nuditi^  frateogitata^  ^n  evi* 

.  dence  proving  the  killing  upon  a  fuddeii  falling  PMt  is  a  £ood  eyi« 

denc^  to  prove  him  guilty  of  maailaughter,  d^  x\t^  jury  ought  ac- 

^^idingly  to.£nd  it*     PUw.CoJfi.  IQl.  a*    Co.  lit^^S^.  f.    lA^d^P 

in  an  appeal.  .  .   .       ..      - 

a  HawJu  P.  C.  ch.  46.  fed.  36,  |f,.  3S.  Ac  4&    .  ,-«.•*« 

fJtJ  Sit  I  Sattr.  534.  ir«//Jl'nt|fc,  •    -•  (ej  Tnde^Fim  I.  ^  3T«.  ^^e^\  f«/k< 

f/y  a#jjflf  So.        •  * 

-  •    ♦  .  •  r  .    . 
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CHAP.    XLI. 

Ccneiming  the  demeanor  of  the  jury,  and  how  their  verdi<5l  is  to  he 

given. 

AFTER  the  arraignmcat  of  die  prifdncrs,  and  their  pleas  of  nn 
guilty  received  and  recorded,  the  flieriff  returns  the  panncl  of 
the  jury,  tlie  prifoners  are  again  called  to  die  bar,  and  the  jnry  being 
calledi  and  appearing  the  prifoners  arc  told  by  the  cfcrfc,  that  thcfe 
good  men  now  called  and  appearing  are  to  pals  npon  their  lives  and 
deaths  \  therefore,  if  they  w91  challenge  any  of  them,  they  are  to  do 
\t  before  they  are  fwom. 

'  If  no  chaUengie  hinder,  the  jury  are  commanded  to  look  on  the 
prifoners,  and  theiricvejrally  twelve  of  them,  neither  more  nor  \A^ 
are  fwom,  Yeu  Jhall  well  and  truly  fry,  aiul  true  deliverance  make  h^ 
tween  eurfovereign  lord  the  king  and  the  prifoners  at  the  kar^  whom  jen 
Aall  have  in  charge^  \and  true  verdiii  givel  according  to  your  evidence. 
So  help  you  God. 

After  the  jury  fworn  proclamation- is  to  be  made,  ^  That  if  any 

^*  can  infonn  for  our  lord  the  king  ^ainft  the  prifoners  at  tfie  bar, 

**  let  them  come  forth  and  they  ihail  be  heard ;"  then  the  prifonm 

|.       -  are  called  fiioceffivcly  to  die  bar,  fitft  ;/.  and  he  is  com- 

*-  °^^  manded  to  hoM  up  his  hand,  the  indiAment  is  repeated, 

^  To  this  he  hath  pleaded  not  gmlty^  the  iffue  is  to  try,  whether  he 

be  guilty  or  not  guilty ;  if  you  find  him  guilty^,  you  fliaU  fay  fo, 

and  inquire  what  goods  or  dialtels,  lands  or  tenements  he  had  at 

the  time  of  the  felony  or  treafon  commitfeed,  or  at  anytime  after. 

**  And  if  you  find  him  not  guilty^  you  fhall  inquire,  vrhether  he  did 

**  fly  for  it,  and  if  you  find,  that  he  fled  for  it,  you  fhall  inquire  of 

^  his  goods  and  chattels,  and  if  you  find  him  notguiby^  and  that  he 

**  did  not  fly  for  it,  you  ihall  fo  and  no  more.    Hear  your  evidence.'* 

I  have  fer  down  the  clerk's  charge  to  the  jury,  becauie  it  contains 

-Ac  efleA  of  their  inquiry. 

Tho  diere  lie  twenty  prifoners  at  die  bar  for  federal  felonies,  and 
the  oath  is  general  to  try  between  the  king  and  the  priibners  at  the 
1>ar,  yet  the  jury  is  to  in(|uire  of  no  more  dian  what  they  are  parti- 
cularly charged  vridi,  as  before  j  and  thcrefoir,  dio  twenty  have  pkal- 

ed, 
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ed«  and  ftand  at  rhe  bar  when  the  jury  is  fworn,  yet  the  court  may 
iby  at  any  number  of  the  prifoners,  and  fo  the  jury  fland  charged 
with  no  more  than  what  are  thus  particularly  charged  upon  them. 

And  when  they  go  from  the  bar»  and  have  brought  in  their  verdi^ 
touching  thefe  paniculars  thus  charged  upon  them,  then,  if  the  (ame 
Jury  pals  upon  die  remaining  prifoilers,  yet  dicy  are  t»  be  called  over 
again,  the  prifdners  reminded  of  their  challenges,  and  the  jury  fwom 
d€  n9vo  upon  the  trial  of  the  reft  of  the  prifoners. 

For  in  law  die  jury  is  charged  with  no  more  than  thole,  that  have 
their  indiAments  and  plea  o(not  guilty^  and  evidence  concluded  againft 
and  for  them  before  the  jury,  tho  poffibly  all  the  prifonen,  diat  hav« 
pleaded,  ftood  at  the  bar,  when  the  jury  v^as  firft  fwOfn ;  and  this  is 
the  conftant  courfe  at  Newgate. 

By  the  antient  hw,  if  the  jury  fwom  had  been  once  particularly 
charged  with  a  prifoner,  as  before  is  (hewed,  it  was  commonly  held 
they  muft  give  up  their  verdi£l,  and  they  could  not  be  difcharged  be* 
fore  their  verdift  given  up,  and  fo  b  my  lord  Coke^  P.  C.  . 

cap^  47.  ^.110.  and  this  is  the  reafon  given  22  £.  3.  Cotoh,  .  *-  "*"• 
449.^  why  after  the  plea  of  not  guilty^  and  the  inqueft  charged,  the 
prifoner  cannot  become  an  approver,  becaufe  the  inqueft  (ball  not 
be  difcharged;  but  the  book  at  large,  viz,  21  £.3.  18.  a,  mentions 
not  the  charging  of  the  inqueft,  but  the  plea  of  not  guilty  and  the  jury 
at  the  bar.  Co.  Lit.  227.  k.  But  yet  the  contrary  courfe  hath  for  a 
long  time  obtained  at  Newgate^  and  nothing  is  more  ordinary  than 
after  the  jury  fwom,  and  charged  widi  a  prifoner,  and  evidence  given, 
yet  if  it  appear  to  the  court,  that  fome  of  the  evidence  is  kept  hack^ 
or  taken  off,  or  that  there  may  be  a  fuller  difcovery,  and  the  ofienfe 
notorious,  as  murder  or  burglary,  and  that  the  evidence,  tho  not  fuf- 
ficient  to  convitSl  the  prifoacr,  yet  gives  the  court  a  great  and  ftrong; 
fufpicion  of  his  guilt,  the  court  may  difcharge  the  jury  of  the  pri- 
foner, and  remit  him  to  the  gaol  for  father  evidence,  and  accordingly 
it  hath  been  praAifed  in  moft  circuits  of  England^  (a)  for  otherwifc 

many 

(a)  And  fo  it  WM  praftifesd  in  lyhiU'  of  the  prifoner  as  of  the  king.    Sute  7>. 

kr*ad*t  cafe  in  Uofon,  fee  S:atc  Tr,  ^«/.  Tt/.  IV.  f.  190.  and  yet  I  do  not  find  any 

IL  p.  710,  Sa7.     See  alfo  Kit,  47,   51.  irlftancc,  where  a  jury  once  fwom  waa  ever 

But  the  tC9fon  given  for  thii  praftifc,  it  it  difcliargcd,  becaufe  the  fnJoner*t  evidence 

were  l*w,  (which  yet  without  the  prifon-  was  not  ready ;  on  the  contrary  in  lord 

er'i  confcot    it    unwarraDted  b*y  intieni  RuJfeV^  cafe,  the  court  rcfufcd  to  put  otF 

u{age }  vidt  %  Cojnjt,  \  10.  Co.  Lit.  zij .  b.  the  trial  only  till  the  afternoon  of  the  fame 

X  J^d.  103.   Haym.  S4.   StaUrr.  VnU  II.  day,  pretending  they  coold  not  do  it  with- 

>*Mt«)  fcMBi  toxoid  as  ftroncly  in  behalf  out  Uie  confcni  of  the  attorney  geneial, 

^  '                                                              S  4  »^**» 


? 
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many  DOtorious  murders  oj  boij^arics  mty  pafs  uiipuoiflied  by  tim 
acquittal  o^  a  pcrfon  probaUy  guiltyi  \(rbere  (he  full  evklepce  is  aot 
fcarched  out  or-  givea. 

If  affcr  the  jury  (worn  and  departed  from  the  bari,  one  of  them^ 

viz,  J,  wilfully  goes  out  of  fowiii  whereby  only  elpren  repi^ioy 

thefe  eleven  eaimot  givp  my  verdi6l  without  the  twelC^,  but  the 

twelfth  fliall  be  fined  for  his  concempt,  ai^  duit  jwy  may  be  dif- 

^.  charged,  and  a  n^w  jury  fworni  and  new  evidence  given, 

^      ai^d  tl)^  vcrdi£t  taken  of  the  new  jvry,  aivi  thus  it  was  done 

by  good  adylce  at  the  gaol*dcl^very  at  Hirtford  Jug,  15.  Car^  \*  ia 

the  cafe  t^i.Hq^^m  thjc  departing  jurymao. 

^   "  And  fo  it  is- vfual  at  the  gaol^Uvery  at  NtwgfiUtH  a  jury  be 

^j^      charged  with  ieveral  prifoners»  and  the  court  finds  by  probable  dr- 

Gumftances,  that  tl>e  juiy  is  part^  to  oi^  of  the  pjiilbi^^  the  court 

may  difchacgc  the  jury  of  that  prifoner,  and  put  him  upon  his  trial  by 

another  jury,  and  this  is  ufe^  alfp.  in  othe^'  circuits.  (*) 

,  Upon  not  guilty  pleaded  twelve  ^re  fworn  to  t^  the  ifiuei  after  their 
departure  J.  one  qf  the  twelve  leaves  his  companions,  which  beiqg  dif- 
coverd  to  the  oourt,  by  confent  of  all  parties  B.  another  of  the  panoe^ 
is  fwom  in  the  place  of  A*  and  afterwards  A*  returns  to  his  company* 
vi^hich  beiiy  made  known  to  the  court,  A,  is  palled  aad  exaisiine4 
why  he  depaited,  he  anfwered  to  drink,  and  being  examtnedp  whether 
he  had  fpokei^  with  tlie  defendant,  denied  it  upon  his  oath,  where- 
upon If.  was  difcharged  from  giving  any  verdi£l,  and  the  verdiA 
tfiken  of  J.  and  the  other  eleven^  and  A*  fined  for  his  contenapt,  34 
£.  3.  Office  de  Court  12.  in  trefpafs. 

If  thirteen  are  by  miftake  (worn,  the  fwearing  of  the  laft  of  the 
thirteen  is  void»  and  the  other  twelve  (hall  ferve. 

If  only  eleven  be  fworn  by  miftake,  no  verdifl  can  be  taken  of 
the  eleven,  and  if  it  be,  ic  is  error;  and  fo  in  a  prefencment»  but  if 
twelve  be  recorded  fworn,  no  averment  lies,  that  one  was  unfworu. 
Lamb's  jfr^/lice  395. 

altho  in  that  cafe  the  jury  were  not  fworn,  vcrdid,  and  %ht  cafe  of  Jf^bite^e^  wti 

au<l  the  piifoacr  urgcd»  that  he  had  wit«  thought  a  very  extraordinary  one.     Sec 

nelF^s,  who  could  not  be  in  town  till  night,  lord  Delamert**  cafe,  Stsfe  Tr»   V%L  W\ 

in  which  cafe  it  was  crrtainly  in  the  di^  *.  xjx.  and  R'>')k9ood*$  cafe*    State  Tr. 

crciion  uf  tlic  court  to  put  it  oft'  or  not.  VcL  IV.  p,  659, 66i.  and  C#»|*a  cafe,  Sutt 

Siaie'Tr,  FoL  UI..*.  630,  631.     It  hath  Tr.    f^ol>  IV,  p.  751.   Fpftr  16,  jj,  ftg 

however  beca  fmce  nolden  for  law,  that  a  32S. 


}uiy  once  charged  i  1  a  capital  cafe  cannot  {*)  Hn^i'  it  k  :* 

be  difctiarged,  tiil  the/  have  given  their 


Tht 
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"The  juftkeiai  common  Isw-iaay  upoaaj^  cauft  munre  a  juitsr 
after  be  is  fwora,   20  H.  6**  5.  At 

When  the  j<]ror»<k|Mirt*ftx>m  the.  bar,  abailiflF  ought  to  be  fwom  to 
keep  them  together,  and  not  to  fufier  any  to  fpeak  with  tfaem. 

After  their  departitre  they  may  de&re  to  bear  one  of  the  witAefo 
ag4in»  and  it  (hail  be  granted,  fo  he  deliTcr  his  teftimony  in  open 
court,  and  alfo  they  aaay  defire  to  propound  qn^fttons  to  die  court  for 
their  iatis&AiAi,  and  it  fluU  be  granted,  fo  it  be  in  open  court. 

Tbe  jury  nnift  be.  k/spt  together  without  meat,  drink,   ^       - 
fife,  or  candk»  till  they  are  agreed.    2^  E.  3.  75;  (b)  Co.   ^  ^'J  * 
Lit.  221.  b. 

If  they  agree  not  before  the  departure  of  the  juftices  of  gaol-de* 
}ivery  Into  another  oounty,  the  flieriff  muft  fend  them  along  in  carts, 
and  the  judge  may  take  and  record  their  verdiA  in  a  foreign  cpunty ; 
giri^f ,  whether  in  fuch  cafes  tlie  feffion  may  be  adjourned  before  tHe 
yerdia  Ukcn.    \^  Jffi%.  €.  per  Scot.   41  JJ^z.  II. 

If  there  be  eleven  agreed,  and  but  one  diflenting,  who  fays  he  will 
rather  die  in  prifen,  yet  the  verdid  ihall  not  be  taken  by  deven,  no 
nor  yet  the  refufer  fined  or  imprifondt  and  therefore  where  fuch  a 
verdift  was  taken  by  eleven  and  tbe  twelfth  fined  and  imptiibnd^  i^ 
was  upon  great  advice  ruled  the  verdid  was  void,  and  the  tweU&  man 
Mivad,  and  a  new  tva/r/ awarded.  41  Afiz.  11.  for  men  ate  not  to 
be  forced  to  give  their  verdid  againft  their  judgment  f^J}  viJeJP. 
^  ^  t .  Roi.  43.  Noff.  coram  rege. 

In 

(hj  V.  EiH,  of  year  books  14.  4*  artt  recorded,  Robeftui  JU  Harblinge  ^ 

(c)  But  i»  it  not  a  force,   When  any  of  Minr J  Wti /r^/«r  Radulphum^/iif»  Si lOOnM. 

fhe  juror»  arc  oblis^d  to  comply  under  the  dicuntjitftrj^ttamntumjuum^  &«,  and  thca 

peril  of  being  ftarved  to  dc^th,  for  how  follows  the  diaum  of  the  twelfth  £l  pr^'^ 

can  it  be  cj^pe^led,  that  twelve  confiderin^  d't&ui  Radulphua  jUUi  Simoois  Scu  Jaftr 

inen  (hould  in  all  cafes  happen  to  be  ot  ^arr amentum  7m"»,  ^c»  then  follows  the 

the   fame  Centimenis?  and  therefore  an*  judcment,   Std  quia  pr^diBi  unJicim  eou^ 

tiently  it  was  not  iKCcfbry,  (at  leatl  in  ci.  cci  liter  ^  fruH  dicunt,  quU  fr^iSiM 

til  caufcs,)  that  ali  the  twelve  (hould  af  ree,  ahhttt  &*  eQcUjM  fua  frmdiBa  ma^s  iita  bm^ 

but  in  cafe  of  a  difference  amon^  the  jury,  itani  ttritndi  6f<.  idi0  €9nJidtraUtm  ^,  quhi 

ihe  method  was  to  feparate  one  part  troiq  fr^^difiut  abhai  ^  J'nccejfa  Cm  itnHtm prtg^ 

ibc  other,   and  then  to  exaiQine  each  of  HQa  Unemtnu  tic  €^er$  /'«  fertammwif  fsfs. 

them  as  to  the  reafons  of  their  dilfering  ia  Flacf ta  coram  juftia'  itineraat'  m  com* i*i*» 

opinion,  and  if  alter  fuch  examimtion  both  toia  fnno  56  Hm.  ••  Jtct,  29.  in  dorfo. 

j|4des  perfified  in  their  former  opinionsg  In  an  aUife  of  novel  difleiib  between 

the  court  caufed  both  verdid  to  be  fully  t^iiRam  TrIftrMm  plainttfi^  and 7«^it SiaiMf/ 

tiiddiftin&Iy  record^,  and  then  judgmftnt  and  otheis  dcfcttdanta,  where  the  whole 

was  1^1  ven  ex  Mih  msjoris  farth  juratw^um  i  jury  conlilled  of  only  tlevea,  tea  found  te 

(hua  in  a  great  a(&Ce  upon  a  writ  of  right  'Trtfiram^  and  one  for  Smtnglf  aad  boib 

Between  the  abbot  of  KlrkjItditikA  Edmuni  verdi£U  arc  recorded  in  this  manner,  />«• 

'4*  Evne$urt  eleven  of  the  jury  found  for  am  jurati  dUunt^  quid,  ^c.  &  uftdedmit 

the  aobot,  and  one  for  Edmund  dt  Kyncnrt^  juratorumffcUictI  Johannes  Kifieth  d'uii^  &<• 

in  this  cafe  (he  vetdidk  of  Che  tk'vea  ww  Et^  |«4«  ai&t  maJ9rii^gtiuJMr£iaritmJtHh 

dum 
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la  cspitsi  catftfes,  ivhedier  vpon  lodiAmcfit  or  ^ppcil,  06  vtr^A 
can  be  given  by  default  m  the  abfence  of  die  party.  16  AJfa.  \%. 


[^991 


But  ifthe  prifoner  bath  pleaded  to  tbe  country,  and  wbea 


he  is  to  be  tried  wHl  fay  nothing,  yet  no  penance  ibdl  bcin- 
Cdled,  but  the  jury  fliall  be  taken.  15  £.  4.  3S*  h. 

Now  touchii^  die  giving  up  of  their  verdiAt  if  die  jury  lay  dieyare 
agrecdt  tlie  eoort  may  examine  diem  by  poll,  and  if  in  midi  diey  aiu 
HOC  agreed,  diey  are  fineable.  29  Affiz.  27.  40  Affix.  10^ 

If  die  jurors  l>y  miftake  or  partiality  ^ve  dieir  verdiA  in  court,  yet 
Aey  may  reftify  their  verdiA  before  ir  is  recorded,  or  by  advice  of  the 

court 


4um  tjl^  pMpmiiBmt  Willidfliin  rtatftra 
fiffamm  from  4t  fr^dSBis  Untmtmiit  nttrpn 
ff^diths  Johsnocm  ^  Mikt  ptr  vifum  rt» 
SQfHkprmm  V  4smpn€  f»M  Uxantitr  fer  jmr* 
J  dum  wuurcM  fff  Johamici  ^  aHi  in  mi* 
Jferitordtu    Paf.  14  E«  i«  Rot.  10.  coiim 

The  like  pnAicc  U  fupp^fcd  in  Ibc  cafe 
l«rc  qooted  by  the  author.  Psf.  20  E*  i« 
Mat*  43.  nrmn  rtgtf  which  was  thus,  J4#r« 
tfn  WttXrOfiert  recovered  feifin  of  oerUtn 
iMMb, tfc.  i«  W^^.,Smtrtm%pkAtht  prior 
c#  M&tteht  before  y^hu  ie  LmtM  aod  0V' 
ihm  dt  ri^«b«f^iudges  of  afiife  in  N^ftA 
SUM  16  £•  t.  The  prior  afterwarda  cam* 
plained  greatly*  that  iajuftice  had  bora 
OMK  Mm  by  i«9««raf  at  the  faid  afliTe,  and 
thertupoa  tbe  bifiiop  of  fyinebejhr  and 
4Kbcrs  were  ordered  fo  hear  tbe  matter 
and  do  juftice  to  the  prior.  Upan  this 
l.«vcrt#  and  PagAum  were  called  before 
.«be  laid  btlbop,  &e.  and  the  prior  objeAed 
to  LawcfMf  '*  Quod  fieri  fecit  fallani  ir* 
**  ronthtioBcm  u  rotulia  fuis,  &  contra* 
**  riam  veredi&o  juratorum  aflifc  pr«dic- 
M  ta,  At.  U  hoc  paraus  eft  vcrificare  per 
**  praediAoa  juratoretf  qui  omnea  funt.  fu- 
**.  perftileti  dEC.**  To  which  Icvetot  and 
Mfebsm  replied  by  Juftifytag  thenifelvea» 
asa  iafifting,  *'  QJiM  beo^,  de  rite  pro. 
*^  ccflcTUiit  ad  captionem  iUiua  afiifx,  unde 
«•  vocant  recofdum  totuloruin  fuorum, 
^  frc/'  in  which  thejudgmciM  pronounced 
by  Lovettt  was  entered  in  the  following 
manner,  **  Bt  quia  per  prftdi^um  aflifam 
**  convifi^m  [conipcrtuml  fuit,  quod  Ed* 
**  wicust  &  quo  prsedidotJUtfrfimri  cxivit, 
*'  fuit  liber  homo  &  liberc  conditiouis; 
*■  St  qunnvis  ipfc  EdHcuSf  de  cxitus  dc 
'*  ipfo  provcnicm  tcnuifTcot  de  prsdi£lo 
**  rriore  dr  de  prcdeceflbribtts  fuis,  tcnc* 
'<  SBcnta  fua  in  villenagio,  8c  per  villana 
**  l^rvitia,  hoc  eis  non  prcjudi'cati'  qu6 
^  minus  corpora  fua  (int  libera;  e6  quod 
**  nulla  pr«tcriptio  temporis  poteft  libe- 
<*  rum  fsDgainem  in  fcrvitutem  reduccrci 
^  idea  iDofidctatum  eftj  qu6d  praedi^ui 


**  M€rtinu9  recuperet  inde  feifinam  fbam* 
**  arc.  It  j9hMres  dc  T^HriHg  umis  re- 
*'  ccfnitorum  prcfatas  afii»,  pro  eo  qu6d 
**  in  veredifto  prvfstse  aCilai,  narrand* 
*'  ilM  veitdidiiai»  contiariua  fuit  omnU 
**  but  alits  recog^itoribus,  narrando  atiud 
**  qulM  inter  iUoa  foit  pmvilum«  &cut  per 
*'  examioationem  coram  conviAum  ^com- 
'*  pertumj  fuit,  it  manncaptasdl  per,  Ak. 
«  ide4  tple  dc  mamicapcorca  fui  in  mifefi- 
**  cordi4.  £t  prsccptum  eft  vic%  qnbd 
*«  capiat  prsediftum  7.  .dc  F^ktrh^t  It  lO. 
**  V0|  &c.  ita  quod  habcatcocpas  qua  apiid 
**  Kenttf&rdf  tec.  ad  facieodam  redempd* 
**  cmemfuamprotran^gfCflioocpnBdi&a.'* 
The  bifliop  of  ff^iw  and  his  f^oWs  thea 
proceeded  to  exanii||ffr  LacKiar  and  ^^g*-^ 
hsm  touching  the  <aid  judgment.  *■  £t 
**  quia  in  confideratione  f^ftr  veredito 
«*  prima  afitiiecoinpcftum  efi,  qood  Jf,  de 
**  rykerii^  unua  fecognitorvm  prBai€be 
**  ansfc,  -narnuido  iUwi  veicdi&im,  con* 
*^  trarius  fuit  omnibus  aliis  recognitonbuag 
**  narrando  aliud  qokm  inter  cos  fuit  pro* 
**  vtfum  i  Sc  nichil  dc  ilVcontrario  in  re- 
"  cordo  prcdiAo  fpccificatur  five  ded^ 
**  raturj  immo  quod  vcredifiura  captuxa 
**  fuit  ic  reccpturo,  at  fi  omncs  de  uno  de 
**  de  eodem  aflenTu  fuiflcnt  in  vcrtdi^^ 
*'  prcdi^o;  ncc  etiam  vcredidum  ipfo- 
*^  rum  undccimdeclaratur  five  fpccificatur, 
**  &C.  nee  duodecimos  ab  undccim  fuit 
**  feparatusi  nee  exaroinatus  per  fe;  ncc 
*^  undccim  4  duod<cimo  foerunt  feparati, 
"  nee  per  fc  exaroinati  dec.  frpmt  awru  rfi 
^  in  taii  ttju ;  &  fie  ex  contiariu  vercdtm 
**  fobfecutum  fuit  judicium  noo  kgi  lave 
**  oonfuetudini  regni  coaibnum*  vidcuar 
"  masifcftiL  qu6d  rccordum  ilJud  noo  cH 
"  plenaiBy  feu  perfcAumy  in  hoc  cafu,  gcc. 
**  Concordatum  eft  qu6d  af&ia  prsdite 
'*  ro-examinatur,  &c."  Xf^ton  this  Uic 
fiieriff  was  ordcid«  quM  ventre  factat  hie 
&c.  reeo|piitores  ^Ce  prcdiftv,  9t  qu44 
fcire  faciac  Martin  to  appear  at  the  tame 
day  ad  audicQdum»  &c.  **  f  oftca  id  pre- 
*<  diftum  ditm  vcncruat  vecpgoitorcs  af- 
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court  go  togciAer  afun  aai  caafider  liMer  of  ic»  .and  alter  wfaat  dny 
have  Mhtttd.  Pkw.  Cam.  91 1,  i.  Smmdn^i  cafe. 
B«t  if  die  tci4i&  te  recorided,  Aef  caimot  recraft  nor  alier  it  Ctf« 

Lit.  227. 1  R.  2.C^n.  108.  W  4^.  12.  S.  H.  7.  22.  ^ 

In%caieoffckmy  ortreafontbevcvdiAimiftbcgtveQiaopcnwot^ 
and  no  privy  Tcrdi^  can  be  given*  Cb.  Lit.  227.  i.  CSpw  P.  C  lia 

If  a  man  be  arraigned  upon  sm  inqneft  of  mosder  w  manlbogbtcr 
taken  by  the  caroner,  and  be  fomid  net  gmkff  Jbtjuxj  diacacquita 
hicn  ought  to  inquire,  who  coRiniitted.tbe  h£tf  and  diat  Iball  lerf e  af 
an  iodiAmenl  againft  that  pcvlbn»  that  the  jury  find  did  the  h£L 


*•  naSe  ff^Uulmm  aliud  rccorditi  fucffoac, 

**  quim  comptntmi  fiiit  per  rcoordam  ro» 

^  tulorum  ip(uu  JwhamttU ;  &  ctiam  auU 

**  juratortt  prsdifii  mnmi  folBeicficcr  toe* 

**  mnt  cMdiuiati  fnprr  aitkolia  prwlifiitt 

*^  Ikut  pMet  in  recordo  prsdiAo,  ttentd 

/^fticntac  junUMCi  joftti,  Ic  onauattis 

*(  qui  dicon^   fupcr  facnmeatiun  fiuuiiy 

<•  audd  pnedi6hit  M0rthmt  fiitt  viUaims 

'*  tpte  Frioris  die  quo  c)e6btt  fiiat  de  pne* 

*'  i'xBu  tcnaneiitit,  Scu    Et  quia  com* 

**  pertum  «ft«  Sec  it  qoM  Prior  ad  pne* 

**  dtdam  aflibm  coram  prmbtii  J.iifK 

**  rcfpoadcbat  perbaltiviiiB  faiMB»  qai  qat* 

■*'deiii  batliviu  noa  fOfaui  dcdimrc  in  ju* 

**  dtcium  jua  ^Bguiaia  natsvi  'domini  fui 

''ablqae  pnefentia  doaMai  iui«.  Ac.%ac 

**  etiatn  in  fupradido  recordo  qa6d  nulla 

•*  prsfertptio  kayi  umporta  potdHiberam 

*'  laii|ttiaem  in  (&vitatcpi  rednccK,  quid 

*■  omnin6  faKum  cftf  ftc,  vidctur,  quM 

••ittdicinm  7.  dc  Lamtin  ctroaeum  cftt 

**  idc6  confideratum  cftt  qudd  priediAut 

**  Friof  rehabcat  pmdifia  toMnenta,  ua 

<*  qu&d  omnia  fiot  in  eodem  ftatu*  in  quo 

•*  tueruat  ante  captionem  prsdidx  aflifc.*' 

Afterwards  by  writ  of  error  the  record  co» 

nm  cpifcopo  WyniM  and  fociia  fuia  audi* 

^iovibua  querelaram  waa  brought  coram 

rcft,  and  Msrtin  fiti^O^erg  aul^ed  for 

error,  that  he  had  recover^  feifio  aeainft 

the  faid  Prior  **  in  groffii  vcredi^  luper 

"  diHrifini  (ecundum  legem  communem ; 

**  *  audttofcs  fine  brevi  regit  inde  eta  di- 

'*  reflo,  &  fine  aliquj  prcmunitiooc  ipfo 

**  MartiM  rith  faftl,  coatra  legem  eommu* 

**  OCA,  ipfum  i  prtedifio  tcncmento  abju- 

**  diavcrubti   &  contra  tcnorem  Magnae 

■*  Carte  domini  regit :  IHcit  infuper,  quod 

**  prardi£ii  auditorcs  venire  leceruot  cor^m 

**  eitjuratoret  praifua  afltfx  in  farmlcei^ 

**  tificacioniit  di  ipfos  jurttoict  per  ^ra« 

**  mcntum  fuum  reeaaminaYcrtmt  ii  admi« 

•*  (inaaiMredi^bnneonNB  eoamtiukii  vc« 


«i 


"  redi^per  ipfot  print  paoaaatiato ; 

**  dedicit,  quod  in  hiisialiit  erratum  cAt 

«(  ^.M    ^^  ^,  ^  ^^^  repiiedt  tfaat  ' 

the  (aid  Mmrwi  had  been  ^<  Praraanitut  per 
**  breve,  qaodvocattti/rire/oMft  &qu6d 
*'  pmii£ki  aoditorethabacrunt  plcnampa* 
*^  teftatem,  tim  per  breve  'domtai  rc^^ 
**  qalm  per  fpeeiale  pnecepinm  dofaiat 
**  regit,  id  oorfifenda  recorda  ji^^iarta* 
**  ram  vitiofa  h  evrooca  iavcnU  dr  liac  > 
**  latit  ooaftat  domino  regi  de  ipfut  coafi* ' . 
.**  lio,  h  qo6d  prxdi^hu  Martmut  aoa  fe» 
**  cupeffvit  per  groflum  veroli^m ;  quia 
*'  noa  fait  ibt  vercdidum  nifi  tale,  quale 
*'  impofeftum,  qaia  per  ai  joratorct  cap* 
**  tum  s  Ic  quod  prcdi^  auditoret  aoa  ad* 
*«mireTttat  coatrarium  vcredidum  priori 
H  vcredido,  quia^veredidttm  ariiit  capuiaa 
*'*  coram  y.  de  hvvett  fuit  tale,  quale  im- 
*•  perfaftam,  dt  coatra  legem  tcrrtecaptoai 
'*  per  xi  juratores,  dc  ftatu  {aoguinit  ultm 
*<  teropttt  Itmitatttm ;  fecundum  vcndio- 
**  tum  aa^  dcberec  dici  fupplciio  prioria 
^  vcredi&i  defedivz,  qa^  eidem  contra 
*•  riah."  To  which  MmHin  r^oiaed.  and 
infified,  «  Qudd  pnedida  affifa  Itiit  nlcaa 
**  a;  perfeda  coram  J.  de  ttmiUt  &  tociia 
'*  fttit  judic'  capta,  ft  hoc  li^uat  caprdai 
**  in  eodem  recordo,  ubi  dicu  Jurati  dS* 
**  cumU  ^'  Kt  qudd  iple  recupcravtt  mp- 
**  6\Ctk  tcncmema  per  groflum  vcrediaaaa 
**  prdats  affifs,  petit  judicium,  fi  pre* 
<<  di£ium  groCTum  vercdidum  fuper  diflet- 
"  fina  prsciti  hBl  aliquo  modo  liecaa* 
^  d&m  legem  &  confuetudinem  regoi  ^d»- 
"g/i>  debet  adAichillari,  abfque  brevi  d^ 
•<  attinftft,  dec. 

The  jud^ent  in  thi|  cafe  doet  ad  ap* 
pear,  .but  it  fliould  feem,  that  the  rcafoa 
why  tbe  record  of  the  vcrdifi  it  faid  le  b« 
imp&rfcfl  was  not,  bccaufc  all  the  twdva 
did  not  agree,  bat  becanfe  the  diffs  wiri^  * 
que  partu  were  not  diftinfUy  fpecificd  and 
recorded,  which  is  declared  to  be  the  a^ger 
in  fucb  aaicy  ^rtal  moth  fft  intaU  iafik 


tk^ 
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;  But  it  is  heldt  ifaat  if  a  fniii:l>e  arraigned  upon  «»iiiliQmciit  found 
by  the  grand  inqucft,  aa(i  be  acquktal*  the  jury  ikdl  Aot  tttftke  -^ich 
foith<^  inquiry.  i4f  H.  1*  S.  ^«  \%.Ei^.  5.  b.  S1.'if« &.  B^ Corcth  117. 
11  i/.  4.  93.il.  B.  Corm,  Sfi.  21  £^  S.  17.  b.  £;  Cwon.  39. 

But  ftnely  dir  antieat  fav^  ^as  ctherwiie«  And  diac  ihe  jiiiy  diaC  ac- 
quits, wheAer  updn  a  prcfentment,  or  upon  aa  indidinent  of  bomi* 
cide,  VM\  fee  chaced  cor  fay,  ^o  did  the  fa£L  a7  ^%.  13. 

So  if  a  man  be  iodiAed  ieHMru  cujnfAun  ignaSu  tiie  ttKitieftlhaS  be 
chargeil  CO  tdt  the  natne,  if  they  can.  2£.  S*  Cnrom.  159. 

A  fiiaa  h  iadidbed  of  robbery  and  acqnittedf  but  it  appeared  to  tik 
court,  that  a  robbery  ^vas  done,  but  the  prifoner  n9tguUty^  and  there- 
fore upon  the  ftatute  of  fVinckefter  the  cooit  eomp^Hed  the  jnry  to 
pi^ent  who  did  it,  for  the  hnadred  is  to  anfwer  for  the  bodies  of  the 
offenders,  and  the  book  concludes  generally,  Et  tiel  cmrfi  tiendra^  oar 
h^me  ejl  indite  de  mart  de  hom^  (sf  acquit  8  £.  3i  Iter  NottA.  C&f9n.  307. 
ib  that  they  made  no  di€«rence,  where  the  [iiidi£h»cnt  was  by  the 
grand  inqnefti  or  by  the  coroner's  inqueft*] 

The  fatne  law  in  a  appeal  22  4ff^*  ^^-  Coron.  178.  4  If.  7.  Rot. 
21 .  Rafiar9  Entries  57.  tf. 
*        .      Bttt  at  this  day  the  law  add  pra£Uce  hath  obtained,  that 

*^  ^  only  upon  an  arraignment  upon  die. coronet's  inqucft  the 
jury,  if  they  acquit  the  prifoner,  fludl  inquire  who  did  the  murder  or 
manflaughter,  and  coamoaly  it  is  a  bufinefs  of  fbmi,  for  they  ufoaOy 
£iyt  if  it  be  not  known,  ^at  y^hn^i-Nohsd^A  it.  37  H.  8.  B.  Corw 
32.  21  E.  3.  17.  *.  S.  Cor4H.  3^.  Dj.  238.  *. 

And  as  to  indiAtnents  of  robbery,  if  die  petit  jury  acquit  the  pri* 
(oner,  they  do  not  inquire  who  did  it,  and  the  reafon  of  the  differ- 
ence is,  that  for  the  moft  part  In  Eyre  the  petit  jury  were  all  of  Ae 
fame  hundred,  where  the  ofienfe  was  committed,  and  dien  upon  the 
ftatute  of  fVinimi  the  hundred  were  to  anfwer  de  corporHus  maltfalio-^ 
iw/h  snd  therefore  it  was  reafon  to  put  them  upon  the  inquiry,  who 
tommitted  the  robbery,  if  it  appears  to  the  court,  diat  a  robbery  was 
committed,  and  the  cafe  of  3>  £.  3.  Coran.  307.  was  in  Eyre^  but  now 
tlie  jury,  that  tries,  as  well  as  inquires,  is  for  the  mofl  part  of  die  reft 
of  the  county,  and  therefore  they  anfwer  osdy  the  point  of  guilty  or 
not  guilty:  vide  Stamf,  P.  C.  181.  «. 

The  jurors  of  the  petit  inqneftare  Charged  to  inquire  if  the  party  fled, 
and  fo  of  his  goods  and  chartels,  this  is  but  an  inqueft  of  ofioe,'and 
tiavcrfablci  viifefupra  Part  I.  cap.  27.  ^.  362*    But  i$  hath  been  held, 

thjn 
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that  a  picfentmcnt  of  fli^  before  the  coronet  fipef  vifmm  corporis  is 
coaciofive  to  the  party,  and  not  traver&bk :  vide  ftut  fupra  dixif 
Part  h  ccf.  SI.  p.  416,  417. 

And  dierefore  it  is»  that  if  die  corom's  inqucft  fuptt  vifmn  ctrpork 
preftiit  Si/itgam  ficiu  aad  the  party  be  taken  and  arraigned^  and  pka<b 
to  that  indiamcnt,  the  jnry  (hall  tiot  be  diaiged  to  inqnirc  of  die  /w* 
lam  fitkn  becanfe  fdond  before  by  die  poroner's  in^oeft,  and  if  they 
be  cl&u|[ed>dieiv^hfa  and  acquit  the  {mtcner,  and  likewife  iay,*  diat  he 
did  not  fly,  yet  the  lecord  of  ^  inquifiuon  before  die  coooner  folding 
the  flight  fball  take  place  to  inticle  the  king*  3  £•  ^.Firftimri  35« 
P.  7  £/i«.  Z>/.  23S.  *. 

The  jury  may  find  a'  fpedal  venli£k,  or  may  find  die  ikfendant  gniity 
of  part,  and  not  giiilt  jr  of  die  reft,  ot  tMy&d  the  defoodant  j.      .^ 
guilty  of  die  fad,  boC  vary  in  the  anaoner.  *  !    .  .  W     4 

If  a  nanbe  indifted  aftarglary,,fttiiif/M7«ic^{^  htrglariih'  etpii  ttf 
afpertaviiy  the -jury  may  find.hhn  gofhy*<if  thfffonplefoiimy,  andac* 
9rit  hitft  t)f  die  burglWf  and  the  fair^/tfru^. 

So  if  a  man  be  indi6ied  of -robbery  witkimttbg  die  party  in  6an 
die  jury  may  find 'him  giiilty  of  the  ieUny^but  not  guilcy  of  die 
robbery.  .    ,   ,       .  • 

The  like  where  the  indiAment  is  dam  ii  fecret^  dperfonA. 

So  if  a  man  be  indiCledtSfiDn  the  flatnteof  I  Jai.  of  flabbing  4cmtra 
f^rmamftaHitU  ^j^  tn^T  acquit  faiia  upon  the  ftaiute;  and  foul  liim 
guilty  of  manflttugltter  at  common  iaur.  '23  Con  I.  HumhoJP^  cafe  (d) 

So  if  a  man  be  indhSbed  of  ftealing  o^goodt  of  the  value  of  lOf.  the 

jury  ihiay  find  him  gtliliy  only  of  goods  to  the  value  of  6^.  'and  io 

gdiky  only  of^eiitlart^y.  41  E.  3.  Cof^n.  f51.  Stmf.  P,  C.  L.  Ill; 

lap^  9*foL  165.  tf«  •  *  ?. 

'    So  if  a  man  bd  iildi£ked  of  mucdcr  #r  mii£tt^  ^rive^^^ 

may  find  Mm  guilty  of  manflaughter.  Ct.Xlu  232.  ^  or  that  he  Ulled 
hiniT^  deftndendo^  ox  per  infortunium;  but  nota  in  thcfccafee  it«  noli 
fufficient  geaemlly  to  find  it  done  Jit  drfemUnda^  or  pet^  rnf^riumum^ 
but  the  fpccial  matter  muft  be  fct  down  how  it  was  done,  and  if  upon 
the  fpecial  matter  (hewn  it  fhall  appear  to  be4nHrder  or  madkuigKcer, 
die  court  wW  accordingly  judge  of  it,  ^dio  die  jury  coudodt,  Mi^c 
per  infortunium^  Qt/k  fi  defimdendo.  3  £.  .3-  Coew.  tS*,  8S6,  B67i 
y  43.  Jffiz.  91*  Cof9n.  M6, 

{4)  S,jl<%6.  ,./■'■ 

And 
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And  in  diefe  cafes,  dio  itbe  foond^^r  ttrfmrtumum^  mft  d^fmdend^ 
upon  d^  fpecial  matter  (tt  fonh,  yet  dits  ^)ecial  matttf  muft  be  fc- 
corded,  for  tho  it  be  not  fach  a  felony,  as  Intth  judgment  of  life,  yet 
it  is  fiich  an  ofienie,  as  gives  Ac  forfeiture  of  goods,  and  thciefore 
they  may  not  find  a  genend  nm  guilty f  but  muft  find  the  fpecial  mat- 
ter, and  leave  it  to  the  court  to.  judge. 

^  ^  At  die  feffioh^  at  Ntwgau  16  Car.  2.  upon  die  evidence 
^^  ^'^  it  appeard^  that  J.  a  boy  ridmg  in  the  ftreet  upon  an  borfp, 
fi.  aoodier  boy  ivhipt  the  hode,  the  hoife  ran  avay.^^nft  the  viiil 
of  A.  and  ran  over  a  child  and  kili  it»  for  this  J.  was  indided  of 
murder  by  die  grand  inqueft,  and  the  jury  found  him  generaDy  mt 
gutbji  the  court  was  ia  doriit  of  recriving  die  veidi£l,  becaufe  it 
was  far  u^mrimmem^  and  fo  oi^  ^^eciaUy  to  befound,  but  becaufe! 
die  coraner^s  inqueft  had  found  the  ^foaeSi  matter,  and  concluded  it» 
as  in  truth  it  was,  firuffrrtmbm^  which  prefentmeat  A,  was  ready 
CO  eonfeft,  that  ii^  he  mig^  have  his  pardon  ofcoorfe,  the  terdift  of 
9Mf  guilty  was  recorded,  and  fo  it  was  faid  was  the  ufqal  courie  in 
dat  cafe ;  but  it  was  agreed,  that  if  A.  had  qf  his  own  ac^c^rd  put 
the  horfe  info  fpeed».  and  he  had  fo  kiU  ^  dhiU,  it  had  not  been 
fit  ir^vrtMnm  hot  manilaughter.  Kich^i  Pretty^%  cafe  for  kiUiog 
Anm  Jofus. 

But  now  fuppofe  the  prifooer  kild  die  pafty,  Imt  yet  in  fuch  a  way 
ts  makes  no  fUony*  as  if  he  were  of  fan  Jam  vum^iyB  or  if  a  man 
kills  m  thief,  that  comes  to  rob  him,  or  to  commit  a  hnglary,  or  it 
an  officer  in  his  owndcfenfe  kills  one,  that  aflbidts  hiti  in  the  cscecu* 
tion  of  has  office^  wUcb  are  neither  felony  niar  forfeiturpt  wfaedber  is 
it'neoe0ary  to  find  die  fpecial  matter,  or  auy  the  party  be  found  not 
guilty  f  F§/lir  265. 

And  I  dunk,  and  fo  I  have  Vnowa  it  oonflandy  piiAifed,  the  party 
in  tfaefe  cafis  may  be  fouiid  nof  guiby^  and  diejuiy  need  aotfind  the 
fpecial  matter. 

And  the  rcafim  is,  that  in  thefe  cafes  diere  is  neither  felony  nor 
forfeiture. 

And  this  is  in  eieft  decbured  by  die  fiatute  of  M  H  8.  r^.  5.  <*if 

any  attempt  to  commit  murder,  robbery  or  bur|^aty  in  or  nigh 

any  common  lygli  way •  or  in  die  manfionJioufe,  &c.  and  die  evil 
<<  doer  be  flaia,  and  if  die  feme  by  verdia  be  found  or  tried^  die 
<*  iUycr  Ibafl  not  lofe  any  goods  or  chattels,  but  fliaD  diereof  be 
**  6dly  acquitted  and  difefaarged  in  like  manner  as  he  ihouU  be,  if 

«  he 
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^  he  were  lawfully  acquit  of  the  deadi,"  an^  accordiagly  ruled  ia 
Cpoper'i  talc.   P.  1 5  CWr.«  B.  R.  Cftke,  p.  544. 

But  it  is  ufed'^'in  fuch  cafes  (and  prudently  enough),  for..  ^ 
<he  coroner's  inqueft  to  find  the  fpecial  matter,  and  die  bill  ^^  ^^ 
of  indiftment  of  the  grand  jury  to  be  fbr  munkr,  and  to  have  the 
party  ana^ed  upon  the  bill  of  indidnient,  and  to  be  acquitted  thcfa- 
upon  upon  trial,  and  to  enter  the  acquittal  upon  the  bill,  and  then 
to  coofeft  the  coroner's  prefentment,  and  to  bav/K  judgment  alfe 
thereupon ;  thus  it  was  done  in  the  cafe  of  XhAarJfm  keeper  of 
Hiwgau^  who  kild  Hydi^  that  had  committed  a  robbery  and  made  re- 
iifiance,  that  be  could  not  be  taken  without  being  kiU.  At.  25  Car.  2* 
at  Newgme. 

And  therefore,  where  a  thief  was  kild  in  purfuit  becaufe  of  qecefity, 
if  the  fpecial  matter  be  found,  the  killer  (hall  have  judgment,  fttid 
€9ifimedit.  22j^z.&5.  Conn,  179.  22  £.  3.  'Cor$n.  2^S.  2%  Affix. 
23.  Corw^.  192*  22  E.  3.  C§ron.  261.  and  the  reafon  Is,  becaufe  it 
is  no  felony,  nor  caafeth  any  forfeiture  fo  much  as  of  goods,  but  is 
a  jufKfiable  aft,  and  fo  difftfs  from  ft  dtftndindo^  cuptr  irfprhmaim^ 
which  give  a  feifeiture  of  goods* 

And  fince  in  an  indiAment  or  an  appeal  of  felony  the  defendant 
cannot  plead  a  juftification,  he  (hall  have  the  advantage  of  it  upon  the 
genenl  iffiic  pleaded   26  H.  S.  5.  i.  37  It.  8.  S,  Afptah  122. 

Yet  viii  37  tf.  6,  flO  tf  21.  fn  Ntidham  upon  an  indtAment  of 
murder  the  defendant  may  plead,  that  in  an  am>eal  before  the  con«^ 
(lablc  and  mar(bal  of  treafon  he  being  appellee  kild  the  appellant ; 
yet  in  that  cafe  it  ieems,  if  hepkaded  noiguUty^  he  (hall  have  advan- 
tage of  diat  fpecial  juftification  upon  evidence. 

But  [notwithfianding]  this,  that  I  have  (aid,  where  the  matter  itfdf 
appears  not  to  be  felony,  the  prifoner  upon  not  guilty  pleaded  may  be 
found  ntt  gmltjft  without  finding  the  fpecial  matter,  and  accordingly 
ruled.   F.  \B  Car.  1.  Croh^  p.  544. 

Yet  if  the  corooer^s  inqueft  find  not  the  fpecial  matter  but  murder 
6r  manflaughttr,  and  the  prifoner  is  arraigned  upon  it  and  plead  net 
gtiifyt  tnd  upon  die  ertdeaee  it  appear,  that  die  prifoner  kild  the 
man,  but  in  Ibch  a  manner  as  makes  no  felony,  as  a 


that  afllmlta  him  upon  die  Inghway,  or  a  thief  that  refi(b  ^"^  ^ 
the  atTt((,  ia  this  cafe  the  jury  cannot  find  a  geoend  iisr  guiltjf  but 
muft  find^  diat  the  prifoner  did  it,  and  die  manner  how^  and  this  is  to 
be  entred  tf  ifOQid,  u  in  G9k  oi  ^  rttUSt  Ji  dtfmdendo. 

And 
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Add  the  reafoo  of  the  dHIere&ce  is,  becaufe  in  the  former  cafe  the 
jury  gives  a  verdi£l  of  not  gmlty  '^eneraUy»  withooc  inquiring  who  did 
the  hSt.  But  where  a  man  is  arraigned  upon  die  coroner's  inqaeft 
fitper  Vifum  corporis^  and  pleads  net  gnilty^  if  the  jury  acquit  the  pri- 
ibner  by  not  guilty,  yet  they  muft  inquire  who  did  it,  for  here  it  is 
apparent  there  was  a  man  flain,  becaufe  the  coroner  takes  the  inqneft 
upon  view  of  the  body,  and  if  they  ihoold  find  him  generally  not 
gtity^  and  yet  ihould  upon  their  other  inquiry  find  he  kild  htm,  it 
wouU  be  a  contradi^on  in  itfelf,  and  therefore  in  this  ta{e»  they  are 
to  fiod  the  fpecial  matter,  and  thereupon  the  court  ihall  give  judgment 
for  his  ^fcharge. 

Many  fpecial  verdifb  have  been  found,  as  upon  the  ftatute  of  flab- 
biag,  fo  upon  the  point,  whether  murder  or  not,  but  it  is  difficuk  to 
£od  them  fo  that  judgment  may  be  given  for  murder,  becaufe  there 
are  fo  many  circumftances  required  to  be  found,  that  if  any  be  omil* 
ted,  the  verdidi  will  fall  only  to  manflaughter. 

I  liave  rarely  known  upon  any  fpecial  verdiS,  vA^t,  thequeflion 
was  murder  or  manflaugbter,  judgment  to  be  given  for  murder  (4)^ 
but  commonly  for  manflaughter  or  ft  defntdtnd$*  Tmm  trratwr  cm 
parte  mitiort. 

Bum.  TiU  Joron.  U€L  ^t  ^ 

(d)  Tliepe  have  been  however  ftvewl  in*  On^'t  ctfc.  Trl«.  ij  Ot9,  B,lt,  tXt  which 

Ibnccs,  wbuein  it  has  been  done,  vte.  were  fpccbl  verdid^  aad  tlw  09Uft  nile^ 

Matkaliy»  cafe,  9  Co,  Rep*  70.  a.    Maw-  them  to  be  murder. 
gt^tdg/^s^i  Bill*  5  Jhm.  M»R,  Kd,  lao. 


[306]  CHAP,    XLII. 

♦ 

Concerning  tht  roifdemeanors  of  jurors,  and  thir  punUhmcnt, 

IF  any  of  the  jury  eat  or  driak  without  licenfe  of  the  couit  b^re 
diey  have  given  up  ^r  veidift,  they  are  fineable  for  it. 
But  tho  it  be  not  at  die  charges  pf  either  party,  antiepdy  it  was 
held  it  would  »void  the  vep:di^.    84  £.  3.  24«  a. 

But  at  this  day  dl>e  law  is  fettled,  that  it  is  only  a  niifilfaeaQor  fioo* 
able  in  them  that  do  it,  but  avoids  not  the  verdict  14  iif.  7«  99.  b. 
(a J.  MH.r^.s. 

W  P^tftuit  it  ct^ cdfi  If  H.  7. 1,  b. 

But 
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But  if  it  be  at  the  charge,  for  the  purpofe,  of  the  prifoner,  and  the 
Verdid  find  him  guilty^  the  verdidi  is  good ;  but  if  they  find  him  not 
guilty^  afid  this  appears  by  examination,  the  judge,  before  whom  the 
▼crdii^  is  fo  giveU)  may  record  the  fpecial  matter,  and  thereupon 
the  verdid  ihall  be  fet  afide^  and  a  new  trial  awarded.  14  if*  7. 
30.  a.  b* 

If  a  juryman  before  he  be  fwom  take  information  of  Utit  cafe,  this 
k  caufe  of  challenge,  as  the  law  ftands  at  this  day,  but  andently  ic 
was  held  otherwife,  and  that  it  was  lawful,  and  that  was  the  reafon 
given  in  the  ftatute  of  6  U.  b.  cap.  2.  which  enadls)  **  That  pannels 
^  of  affifes  be  deliverd  by  the  (heri£F  to  either  party  fix  days  before 
^  the  feffions,  namely ,  th&t  they  might  inform  the  jurors  of  dieir  right 
*'  before  the  feffion. 

But  this  brought  great  inconvenience  in  embracery  and  tampering 
with  jurors,  and  therefore  it  is  juAly  difufed  and  diiapproved. 

If  a  juryman  have  a  piece  of  evidence  in  his  pocket,  and  after  die 
jury  fworn  and  gone  together  he  iheweth  it  to  them,  this  is  a  mifde^^ 
meanor  fineable  in  the  jury,  but  it  avoids  not  the  verdi£t,   p        ^ 
tbo  the  cafe  appears  upon  examinatbn.    M,  23  Car.  \.   ^"^   '^ 
S.  IL  M.  40  f^  4\  Eltz.  B.  R.  Croke,  n.  1.     Gravts  &  Siort  (b); 
Hiult  tamen  contra  1 1  //•  4.  1 8.  «• 

But  if  after  the  jury  fwom  either  party  deliver  ^  piece  of  evidence 
to  the  jury,  and  the  verdiA  is  given  for  him  that  deliverd  it,  it  (hall 
avoid  the  verdi^,  but  then  this  muft  appear  by  examination,  and  be 
indorfed  upon  ^tpojiea  or  verdidk,  fo  as  it  appears  of  record,  and  it 
muft  not  be  barely  by  affidavit  mode  after.  M*  40  {f^  41  £/i2.  iS.  R. 
Graves  &  Short.    Co.  Lit.  227.  *. 

But  if  the  verdiA  be  given  againft  him  that  deliverd  the  evidencct 
the  verdid  is  good.    Ibid. 

If  a  piece  of  evidence  under  feal  be  read  in  court,  the  jury  ouglit 
regularly  to  have  it  with  them,  but  not  if  it  be  not  under  feal. 

But  yet  if  after  the  jury  fworn  a  piece  of  evideiKC  not  under  ieal 
be  by  the  court  deliverd  to  the  jury,  it  doth  not  avoid  the  verdi£k,  and 
fo  it  is,  if  it  be  deliverd  by  a  mere  ftranger,  or  if  it  be  deliverd  by  one 
of  the  panics,  and  the  verdidi  be  given  againd  him,  on  whofe  behalf 
it  was  deliverd.   M.  37  W  38  Eli».  £.  R.  Croh,  n.  1.  (c) 

If  after  the  jury  fwom  and  gone  fiom  the  bar  they  fend  for  a  wit* 
nels  to  repeat  his  evidence,  that  he  gave  openly  in  court,  who  doth  it 

(i)  Cr9.  Eim.  6l6,  N    (0  Viegry  &  Fstthing,  Cr$.  MMm.  411. 

Vox.  II.  T 
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accordingly,  this  appeariog  by  cxaminadon  in  court  and  indorfcd  op* 
9n  ikt  record  or  po/lea  lyiU  avoid  the  verdict.  2\  32  Eli%*  B.  R^ 
Crcki,  n.  17.  Metcalfe  &  JJmw  (d).  M.  20  ^tff.  £-  JR.  HUlord  & 
^//  /^^^,  bec^ufe  not  done  openly  in  court,  nor  in  the  prefence  of 
the  parties  ^nccmed.  M.  32  Eliz*  B.  R.  Lem^  n.  426.  Ehne^% 
cafe  (f). 

But  if  the  jury  after  their  dq»arture  from  the  bar  defire  to  hear  the 
tedimony  of  a  witnefs  again,  they  may  he  fent  for  into  court,  and  the 
'Vi^itneis  may  be  heard  again  openly,  where  the  covrt  or  parties  may 
vfia  what  queftions  they  think  fit. 

r^  ft  1  ^^  depofitions  are  read  in  court  to  the  jury,  and  after  die 
j^n^  fworn  and  going  from  the  bar  the  (blicitor  or  profecutor 
for  the  king  or  party  without  confent  of  parties  or  order  of  the  court 
deliver  the  copies  of  the  depofitbns  to  the  jury,  if  t&ey  find  againft 
him  on  whofe  part  the  copies  were  deliverd^  the  verdict  is  good»  buC 
if  tlvsy  find  for  him  on  whofe  part  they  were  deliverd,  and  this  ap« 
pear  by  examination*  and  be  (as  it  ou^t  to  be)  indorfed  upon  the . 
pojiea  or  record*  the  verdi6l  ihall  be  quaifaed,  and-  a  new  venhrt 
facias^  or  award  for  a  new  jury  (faali  be  returned.  M»  20  Jac.  B.  R* 
milord  mi  HalU 

If  after  the  evidence  given,  where  divers  evidences  are  read  on  bodi 
fides,. and  ^  clerk  is  making  up  bis  bundle  of  evidences,  diat  were 
under  (eal*  to  deliver  to  the  jury,  the  folidtor  for  the  plain tifis  delivers 
a  bundle  of  depofitions  to  the  jury,  fome  whereof  were  read,  and 
fome  not  read,  and  upon  examinatbn  this  appeard,  tho  the  jury  fwor& 
tliey  opened  not  the  bundle  deliverd  by  the  fblicitor,  yet  the  verdid 
for  the  plaintiff  was  for  this  caufe  avoided,  (the  matter  being  indorfiBd 
iipon  the  record)  and  a  new  Vinire  facias  awarded,  for  great  incon- 
venience may  be  by  foch  a  praflice,  and  the  oath  ^of  the  jury»  tliat 
iiever  looked  into,  them,  was  not  regarded,  for  poffibly  it  may  be  a 
mifdemeaxior  b  them  to  look  into  it,  which  they  Aall  not  excuie  in 
this  manner.    T.  1653.  fVeU  &  Taylor^  2R.ji.l\^.  pi.  6. 

If  the  party  after  the  jury  fworn  fpeak  with  a  juryman,  but  nothing 
touching  the  bufinefs  in  iflue,  this  doth  not  avoid  the  verdiA  given 
afier  for  him*   JH.  7.  B.  R.  per  curiam. 

But  if  he  or  any  in  his  bdialf  fay  to  a  juryman  after  his  departure 
from  the  bar  and  before  verdift  giveui  the-cafe  is  dear  for  the  plain- 

(JJ  Cf.  Era.  189^  (fj  I  Ian.  tou 
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tiflf,  this  (ball  avoid  the  verdt<5t,  if  given  for  the  i>iaintiflF»  for  it  h 
new  evidence^  H.  22  Jac.  <fi.  R.  jii/til  &c  Buhuer  adjuc^ed.  2  Iioi4 
jibr.  T 1 6-  pL  20. 

If  A.  be  challenged  off,  and  twelve  more  fworn,  yet  A.  goes  along 
with  the  twelve  fworn  and  is  prefent  at  their  confultation^  if  A,  give 
no  new  evidence,  nor  advifed  or  directed  them  to  find  that  .        -. 
party,  for  whom  the  verdi£t  is  given,  the  verdi£t  is  good,  ^*^   -'■■ 
but  A.  (hall  be  fined  for  his  mifdemeanor.    P.  H  Jac.  B.  IL  ParV9 
cafe. 

Now  touching  fining  of  jurors  I  ihall  add  farther. 

If  a  man,  that  is  one  of  the  lodiAors,  be  returned  upon  the  petit 
jury,  aad  do  not  challenge  himfelf,  he  (hall  .be  fined.    40  J^x*  10. 

If  a  jury  (ay  they  are  agreed,  and  it  being  a(ked,  who  fliaH  (ay  for 
them,  they  fay  their  foreman,  but  upon  farther  inquiry  they*  arc  not 
agreed,  die  jury  (hall  be  fined,  viz.  every  one  apart.  40  AJJiz*  10. 
29  Ajffiz.  27^ 

If  a  juryman  be  called  and  refiife  to  appear,  or  if  having  appeard 
vrithdraw  himfelf  before  he  be  fworn,  the  court  may  fet  a  fine  upon 
him  at  their  difcretion :  vide  Stat.  'S5H.S.  cap  6. 

So  if  he  be  challei^ed,  and  while  the  challenge  is  trying  withdmir 
himfelf,  aod  the  challenge  is  upon  the  trial  difallowd,  and  he  be  not 
prefeat  to  be  fworn  36  H.  6.  27.  a.  or  being  fwom  withdraw  him^ 
felf  firom  his  fellows  before  the  yerdi£l  given.  34  £.  3*  O^e  de 
amrt  12. 

If  eleven  of  the  jury  be  agreed,  and  the  twelfck  refufe,  and  make 
lib  companions  lie  by  it,  heretofore  fuch  juryman  hath  been  im-^ 
priibnd  (or  bis  wilfulnefs,  8  Affiz.  35.  and  fined,  and  the  inqueft  taken. 
by  the  other  eleven  jurors.    3  £.  3.    Verdi£l  40. 

But  upon  great  coniideration  both  thefe  cburfes  have  been  difal- 
lowd, and  the  judgment  upon  the  verdiA  of  eleven  jurors  reverfedr 
and  the  juryman  (fined  and  imprifond)  difchatged,  as  being  contrary 
to  law,  for  it  may  be  the  twelfth  was  in  the  right,  yet  howfoevetf 
his  confcience  is  not  in  this  manner  to  be  forced;  and  therefore  for- 
mer precedents  of  this  kind  have  been  diiallowd.  4L  £.  3.  11.  a. 
41  Affix.  11. 

fittt  what  if  a  juror  give  a  verdifi  again(!:  all  reafon,  conviding  or 
^quitting  a  perfba  indi£ted  againft  evidence,  what  fliall  be  done}  L* 
(ay,  if  the  jury  will  convi£l  a  man  againft  or  without,  evidence, 
and  agunft  the  direction  or  opipion  of  the.cQurt,  the  court  hath  this 
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falve  to  reprive  the  perfon  convidl  before  judgment,  and  to  acqaaint 
the  king)  and  certify  for  his  pardon. 

And  as  to  an  acquittal  of  a  perfon  againfl:  full  evidence  it  is  like- 
wife  certain  the  court  may  fend  them  back  again,  and  fo  in  the  for* 
mer  cafe,  to  confider  better  of  it  before  tber  record  the  verdift,  but 
if  they  are  peremptory  in  it,  and  ftand  to  their  verdid,  the  court  muft 
take  their  verdi^i  and  record  it,  but  may  refpite  judgment  upon  the 
acquittal. 

But  as  touching  punifliing  the  jury,  I  (ball  (sty,  what  I  think  may 
be  done^  and  what  may  not  be  done. 

1.  I  think  in  fwch  a  cafe  the  king  may  have  an  attaint,  for  altho 
a  man  conviSed  upon  an  fndidment  can  have  no  attaini,  becaufe  the 
guilt  is  affirmed  by  two  inquefls,  the  grand  inqueft,  that  prefents  die 
ofienfe  upon  their  oaths,  and  the  petit  jury,  that  agrees  with  them, 
yet  where  the  petit  jury  acquits,  they  ftand  as  a  fingle  verdiA^  for 
they  difaffirm  what  the  grand  inqueft  of  twelve  men  have  upon  their 
oaths  prefehted,  and  widi  this  agrees  the  book  10  H.  4.  Attaint  60, 
64.  per  Th^m. 

2.  By  the  ftatute  of  26  H.  8.  cap.  4.  die  jufticiar  or  fteward,  before 
whom  any  perfon  is  acquit  of  felony  againft  pregnant  evidence  in 
^aUs  or  the  marches  diereof,  may  bind  over  the  jurors  to  appear  be* 
fore  the  prefident  and  council  of  the  marches  of  fVaks^  who  may,  as 
they  fee  caufe,  fine  and  imprifon  fuch  jurors  by  their  difcretion. 

3.  I  do  confefs  in  the  king's  bench  diere  have  been  many  prece« 
dents  of  juron,  that  have  acquitted  peifons  of  murder,  or  odier  felony 
tried  in  that  court,  if  they  have  gone  againft  pregnant  evidence,  diat 
have  been  fined,  imprifond  and  bound  to  their  good  behavioor  daring 
djeir  lives  (g). 

The  like  hath  been  done  before  jiiftices  ia'^fyrr,  and  the  court  of 
king's  bench  is  a  court  in  Eyre  and  much  more,  for  that  court  may 
reverfe  judgment  given  iq  Ryrg,  See  for  this  purpofe  T.  43  EUz. 
B.  R.  Rot.  979.  No/ 8  Rep.  p.  48  tf  49:  fVharton^  cafe,  where  the 
jury  in  the  king's  bench  acquitdng  the  prifoner  of  murder  againft 
pregnant  evidence,  and  finding  it  only  manflaughter  were  fined  20/. 
|.  ^  apiece,  bound  to  the  good  behaviour  and  for  die  good  be- 
^^  ^  haviour  of  the  pri&ner,  and  committed,  and  this  was  done 
by  the  advice  of  all  the  judges.  See  die  fame*  cafe  M*  44  tf  45  Eliz. 
B.  R.  Yelv.  Rep.  p.  23. 
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M.  42  W  43  Etiz.  B.  R.  Croh,  n.  12.  p.  778.  fVats  &  Braines. 
In  an  appeal  of  murder  there  was  a  confederacy  among  the  jury  to 
bring  in  the  verdid  not  guilty^  and  if  the  court  diilikcd  it,  then  to 
change  their  verdid,  and  accordingly  they  did,  and  the  court  difliking 
their  verdift  they  went  out  and  found  him  guilty,  and  this  agreement 
being  difcoverd,  the  principal  confederates  were  fined  and  imprifond, 
but  this  fine  was  for  their  confederacy  and  pradlice,  not  for  their 
verdift. 

7  R»  2.  Coron.  108.  The  jury  acquitted  a  notorious  robber  in  the 
king's  bench  againft  great  evidence,  and  the  court  bound  the  jurj  for 
the  good  behaviour  of  the  prifoner ;  the  reporter  makes  a  quare  per 
^ellejf  vide  the  notes  annexed  to  Benloe  153.  to  the  fame  purpofe. 

4.  Again,  in  cafes  of  inqueft  of  office  there  have  been  precedents 
in  the  Exchequer^  and  more  frequent  in  the  court  of  \vards  for  fining 
of  jurors,  diat  would  not  find  according  to  their  evidence.  H.  28  Eliz* 
imScacfario  coram  TAeff.  tsf  baronibus.    3  Hughes  196. 

H.  The  prafiice  of  the  king's  bench  to  fine  jurors  for  finding  ver« 
di€b  coQtrary  to  their  evidence  was  endeavouring  to  be  brought  in 
pradtice  before  judges  of  ntfi prius ;  and  about  14  Car,  2.  in  an  Ox'- 
fordjkire  cafe  Huntingdon  and  his  eleven  companions  jurors  were  fined* 
5/.  apiece  for  fuch  a  verdifl,  and  the  fine  eftreated  into  the  Exchequer, 
but  by  the  whole  court  by  the  advice  of  the  greater  part  of  the  reft 
of  the  judges  procefs  was  ftaycd  upon  that  eftreat,  as  being  impofcd 
contrary  to  law  (h)^ 

6.  Before  juftices  of  oyer  and  terminer  and  gaol-delivery,  if  the 
jury  acquitted  a  felon  contrary  to  their  evidence,  the  ufe  was  to  bind 
them  over  to  appear  in  the  king's  bench  to  anfwer  an  information, 
but  I  never  knew  any  preferd,  and  indeed  it  were  impoflible  almoft 
for  any  judge  or  jury  to  convidl  a  jury  upon  fuch  an  account,  becaufe 
impoflible,  that  all  the  circumdances  of  the  cafe,  that  might  -  - 
move  the  jury  to  acquit  a  priibner,  could  be  brought  in  evi-  ^*^  ^ 
dence  \  this  therefore  fe^ms  Xkx  me  to  be  but  in  tfrrorem* 

7.  But  then  it  was  endeavoured  to  bring  the  pradlice  of  the  king's 
bench  into  ufe  before  juftices  of  gaol-delivery  and  oyer  and  terminer 
to  fine  jurors  in  criminal  caufes  for  not  qbferving  the  judges  direc- 
tions, and  acquitting  felons  againft  their  evidence,  a(id  accordingly  a 
Jury  in  Gloucejlerjhire  was  fined  5/.  a  man  for  acquitting  a  perfon  iq* 

(h)  V\di  Mtta  iiipn  %%•  /.  160,  Feugk,  145* 
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dided  of  burglary,  the  form  of  the  fine  was  nrach  die  fame  .as  is 
liereafter  mentiond,  this  fine  was  alfo  eftrrated  into  the  Exch^futTy  but 
all  the  court  after  great  advice  with  the  judges  of  the  common  pleas 
orderd  a  ftay  of  procefs  thereupon,  as  being  neither  wairantable  by 
law  nor  antient  precedentsin  any  court  lefs  than  Eyre. 
'    At  the  gaol-dcHvcry  at  Newgate  10  Mail  \1  Car.  2.  ff^agftaff(i) 
and  cleren  other  jurymen  were  fined  five  marks  apiece  for  acquitting 
Richard  TomfonzxA' oxhtrs  indifled  for  conventicles,  Eo  quod  ipji  pt- 
ratores  adtune  Isf  ibidem  eefdem  Ricardum  Tomfon  feV.  dc  pr^tSHa 
tranfgrejjione  U  contemptu  contra  regem  hi^us  regni  Anglix,  W  centra 
plenam  evident iam^  ist  contra  dire^ionem  curia  in  materia  legis  ibidem 
de  li  faper  prgtmijps  eifdem  Juratoribus  versus  prafatos  Ricardum 
Tomfon  fcfr .  in  diRa  curia  ibidem  aperte  dat*  &  declarat^  de  pramijps 
€is  impojitis  in  indi^amento  pne^Eio  acquietavenait  in  contemptum  difii 
dffmini  regis  nunc  legimque /uarumy  W  ad  magnam  objlni/fionem  (^  im^ 
pedimentum  jujiicia^  necnon  in  malum  exempium  omnium  a/iorum  jura^ 
"torum  in  conJimiU  cafu  delinquentiim. 

They  were  thereupon  committed,  and  brought  their  habeas  corpus 
in  the  court  of  common-bench,  and  all  the  judges  of  England  were 
aflembled  to  confider  of  the  legality  of  this  fine,  and  the  imprifon* 
«nent  thereupon,  wherein  there  was  fome  little  diverfity  of  opinion, 
i^hethcr  without  a  caufe  of  fuit  returned  aifo,  the  common  pleas 
could  give  judgment  touching  this  fine,  and  if  there  were  caufe,  de- 
liver the  party,  or  whether  he  muft  go  into  the  king's  bench  by  habeas 
€orpus  and  certiorari. 

P  ..  But  it  was  agreed  by  all  the  judges  of  England^  (one  only 
*-3  3  J  dijfenting,)  that  this  fine  was  not  legally  fee  upon  the  jury, 
for  they  are  the  judges  of  matters  of  faft,  and  altho  it  was  inferted 
in  die  fine,  that  ic  was  contra  dire^ionem'  curia  in  materia  legis^  this 
mended  not  the  matter,  for  it  was  impoffible  any  matter  of  law  could 
come  in  queftion,  till  the  matter  of  h&  were  fettled  and  dated  and 
agreed  by  the  jury,  and  of  fuch  roattei*  of  fad  they  were  the  only 
competent  judges.  ^ 

And  altho  the  witnefles  might  perchance  fwcar  the  fadl  to  the 
fatisfaAion  of  the  court,  yet  the  jury  are  judges  as  well  of  the  credi- 
bility  of  the  witnefles,  as  of  the  truth  of  the  fe<a,  for  poflibly  they 
might  know  femewhat  of  their  own  knowledge,  that  ^hat  was  fwoni 

was 
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was  nntruey  and  poffibly  they  might  know  the  witnefles  to  be  fuch  as 
they  could  not  believe,  and  it  is  the  cotifcience  of  the  jury,  that  muft 
pronounce  the  prifoner  guiiy  or  not  guilty. 

And  to  fay  the  truth,  it  were  the  moft  unhappy  cafe  that  couM  be 
to  the  judge,  if  he  at  his  peril  muft  take  upon  him  the  guilt  or  inno* 
cence  of  the  prifoner,  and  if  the  judge's  opinion  muft  rule  the  matter 
of  faft,  the  trial  by  jury  would  be  ufelefs. 

Whereupon,  and  upon  view  of  the  precedents  in  the  court  of  com- 
mon bench,  where  prifoners  not  legally  committed  or  fined  had  been 
dtfcharged^  tho  no  caufe  of  privilege  were  returned,  the  jurors  were 
difcharged  of  jtheif  imprifonment. 

And  therefore,  altho  the  long  ufe  of  fining  jurors  in  the  king's 
1)ench  in  criihinal  caufes  may  give  poffibly  a  jurifdidlion  to  fine  in 
thefe  cafes,  yet  it  can  by  no  means  be  extended  to  other  courts  of 
feffioiis  of  gaol-delivery,  oyer  and  terminer ^  or  of  the  peace,  or  other 
inferior  jurifdid^ions. 

3  Wilfon,  i7»,  177 J 


CHAP.    XLIII. 


C3H] 


Concerning  ftanding  mute,  anJ  the  pumjiiment  of  penance,  or  peine 

fort  &  dure.  [*] 

I  HAVE  hitherto  conCderd  the  pleas  of  the  prifoner  in  capital 
caufes,  namely,    I.  Confef&on.     2.  Pleas  in  bar,  and   3.  Pleas 
to  the  felony,  or  not  guilty* 

And  I  have  confiderd  the  proceedings  in  order  to  bring  the  party 
to  his  trial,  and  the  trial  thereupon  by  the  jury. 

It  remains,  that  I  (liould  now  come  to  confider  what  is  to  be  done 
in  cafe  the  prifoner  will  not  anfwer,  but  ftand  mute  and  make  no 
defenfe. 


[*]  Bvt  now  bv  the  ftatute  i)  Geo,  3. 
/.  30.  If  my  perion  being  arnigncd  on 
•ny  indtAmcst  or  appeal  of  felony,  or  on 
any  iodi^ment  for  piracy,  (hall  upoa  fuch 
afraignment  ftand  mute,  Or  Will  not  atifwer 
dire&y  to  the  felony  or  piracy,  he  (hall 
be  convi^d  of  the  offenfe,  ana  the  court 
feall  thcrrupon  award  judgment  and  exe- 
CttUOO|  ia  the  faae  manner  u  if  he  had 


been  convi£led  by  verdi^  or  confefHon; 
and  fuch  judgment  (haU  have  all  the  fane 
confequencct,  aa  a  convi£lioo  by  vcrdi£l  or 
confeflion. 

And  the  l^me  kw  is,  with  refpea  to  aa 
arraignment  for  treafon  or  petty  larciny* 
See  Bum.  Tu.  Mutt,  tUft,  177.  ft  Bavfkm 
P.  (7.319; 
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In  this  matter  thefe  things  are  coniiderable. 

1.  What  (hall  \ic  faid  in  law  z,flanding  mute^  and  what  not. 

2.  What  the  confequence  or  penalty  is  of  a  ftanding  (Pate  in  capi« 
tal  cauffps,  and  therein  oi  peine  fort  and  dure. 

3.  What  cautions  are  to  be  ufed  before  the  inflidUng  of  it. 

4.  By  what  law  it  is  introduced^ 
I.  As  to  the  firft  of  thefe, 
If  the  prifoner  hath  received  his  judgement  already,  or  be  convided^ 

and  brought  to  the  bar,  and  demanded  what  lie  can  fay,  why  judg-*- 
ment  fhould  not  be  given  againft  him,  if  convicted,  or  why  execution 
ihould  not  be  awarded^  and  he  faiU^  nothing,  yet  this  is  not  fuch  a 
fianding  mu^  as  is  in  hand,  for  he  is  already  convid  or  attaint : 
And  therefore  in  fuch  cafe,  if  the  party  fo  called  hath  always  re* 
mained  in  cuftody  from  the  time  of  bis  plea  of  not  guilty^  if  he  be 
called  (o  (I^ew  y^hat  he  can  iay,  why  he  (bould  not  have  judgment 
P  ^  upon  his  conviction  or  execution  upon  his  former  judgment, 
^-"^  ^■'  and  he  fay  nothing,  it  {hall  not  be  inquired,  whether  he  can 
fpeak  or  not,  but  he  fliall  not  have  prefent  judgment  or  execution,  as 
the  cafe  requires.  10  E.  4.  1 9.  b.  But  if  long  time  hath  pafled  be^ 
tween  his  conviSion  or  judgment  and  this  fecond  calling  to  the  bar, 
it  is  prudent  to  make  the  inquiry,  at  leaft  by  witnefies,  whether  he  can 
^ak,  for  poifibly  he  may  have  a  pardon  to  plead. 

But  if  a  man  abjure  or  be  outlawd  of  felony,  and  after  return 
again,  and  be  taken  and  brought  to  the  bar  to  flicw  caufe  why  exe- 
cution (hould  not  be  done,  if  he  ftand  mute,  an  inqueft  of  office  is 
to  be  taken  by  the  court  to  inquiry,  whether  he  can  fpeak  or  nol^ 
and  if  it  be  found,  that  by  viiitation  of  God  fi^ce  his  abjuration,  &r. 
be  hath  loft  his  fpeech,  it  (lull  be  alfo  inquired,  whether  it  be  th^ 
fame  perfon  containd  in  the  record  of  outlawry  o^  abjuration,  before 
judgment  or  execution  (as  the  cafe  requires),  ihall  be  awarded  agaiuil 
faim,  for  he  may  plead  in  bar  of  execution  in  fucl^  cafe,  that  he  is  not 
die  fame  perfon.  10  £.  4.  19.  ^.  8  i/.  4.  ^.  b.  And  fo  it  feems  to 
be,  if  be  were  brought  in  upon  a  capias  utlegai"  or  habeas  corpus  by 
the  flieriff ;  Je  quo  infra. 

And  therefore  the  book  of  26  J//iz.  19.  that  faith  a  party  abjured 
{landing  mute  (hall  have  peine  fort  U  dure  is  miftaken,  for  he  (hail 
be  hanged,  if  he  ftand  mute  of  oialice.  Stamf.  P.  C.  Lib.  II.  a^.  60, 
/•/.  150.  b. 

If 
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If  a  roan  indiSed  of  felony  demur  to  the  indidhnentf  and  will 
not  otherwife  anfwer,  this  is  no  ftanding  mute,  but  if  the  dsmumer 
be  ruled  againft  him,  he  fhall  have  judgment  of  death.  14  i^.  4« 
7.  a.  per  cur» 

If  a  man  indited  or  appeald  of  felony  pleads  Mi  guilty f  and  putt 
himfelf  upon  the  country,  and  the  jury  remains  upon  challenges  till 
another  day  and  then  appears,  and  the  prifoner  at  the  bar  will  fay 
nothing  but  ftand  mute,  yet  this  is  not  a  ftanding  mute,  for  the  in* 
qucft  (hall  be  taken  upon  the  iflue  already  joined ;  and  fo  in  an  ap- 
peal.   1 5  £•  4.  33.  b. 

And  yet  even  in  that  cafe  it  is  poffible  the  prifoner  may  be  takea 
dumb  between  his  plea  and  his  trial,  and  fo  lofe  fome  advan*  -  ^^ 
vantages,  that  the  law  gives  him  for  his  defenfe,  as  callenges,  ^^  ^ 
examination  of  witnefles  and  many  matters  for  his  defenfe ;  [there* 
fore]  the  court  hath  ufed  fometimes  by  inqneft,  fometimes  by  inquiiy 
€x  officio  by  the  inqueft  impannelled  to  try  his  iflue  to  inquire,  whe* 
ther  he  ftand  mute  of  malice,  and  then  to  try  him,  or  if  it  be  ex  vifi^ 
tatione  Dei^  dien  to  refpite  his  trial,  but  if  he  fpoke  the  lame  day  in 
the  hearing  of  the  court,  then  fuch  inqueft  of  office  is  not  taken,  for 
the  court  is  of  their  own  knowledge  afcertained  of  his  ability  to  fpeak; 
43  4ffiz.  30.  8  if.  4.  1  {^  2. 

The  ftanding  mute  of  a  prifoner  is  not,  where  he  hath  pleaded 
not  guilty  and  put  himfelf  upon  the  country,  tfao  afterwards  he  would 
retra^  it. 

If  a  prifoner  for  felony  plead  not  guilty  and  put  himfelf  upon  the 
country,  and  when  the  jury  appears  he  challengeth  peremptorily 
above  thirty»five,  in  fuch  cafe  the  jury  was  not  to  be  taken,  but  judg. 
meqt  pf  penance  was  antiently  given  againft  him,  and  fo  it  was  no 
attainder  in  oafe  of  felony.  17  AJJiz.  6.  17  £.  3.  23.  a.  14  £.  4. 
7-  a.   2tH.  7.  12.  tf.  2.  tf. 

'  But  the  law  herein  was  after  declared  otherwife,  and  by  the  advice 
of  all  the  judges  judgment  of  death  ihall  be  given,  and  fo  it  was  an 
attainder.  3  H.  7,  12.  a.  where  it  was  fettled  for  a  rule  in  all  circuits, 
fmd  fo  it  continued  until  22  H,  8.  cap,  14.  when  by  aAof  parlia* 
inent  the  challenge  was  reduced  to  twenty,  and  fo  the  judgment  of 
death  upon  peremptory  challenge  ceafed»  unleiis  in  high  treafon  or 
petit  treafon,  where  it  ftands  on  foot  as  before,  vide  Co.  P.  C.  cap. 
102.  p.  227|  228.  who  fetms  to  hold,  that  for  challenging  ahov<^ 

thirty- 
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thiit]Nfite  .jtiJguient  of  piim  frrt  H  dtare  ihall  be  given  according  to 
14  £.  4.  7.  ii.  &  3  H.  7.  2.  tf.  per  9mne$  juftieiarios  csntra  Keile. 

Regularly  thetefbre  a  mtn  is  faid  to  ftand  mote,  y^hca  behig  ar* 
raugned  for  felony  or  treafon,  either  1 .  He  anfwers  not  at  all»  or  2. 
If  he  anfwers  with  fuch  niatter«  at  is  not  allowable  for  anfwer,  and 
win  not  anfwer  other wife«  or  3.  Where  he  pleads  not  gmlty^  but 
^hen  demanded  how  he  will  be  tried»  either  will  fay  nothing,  or  not 
pttt  himfeif  upon  the  country. 

.  If  he  ftaod  mute  and  fay  nothing  at  all,  in  cafe  of  felony 
*••*  'the  court  ought  ex  officio  to  impannel  a  jury  and  fw^ir  it  a| 
M  itiqueft  of  office  to  inquire,  whedier  he  (land  mute  of  malice,  and 
if  found  fo,  he  fhall  have  the  judgment  of  peine  fort  tf  Juret  or  whe« 
ther  it  be  ex  vifitatione  Dei^  and  if  found  fo,  they  are  to  inquire  touch* 
ing  all  thofe  polnti,  which  he  might  poflihly  plead  for  himfeif^  at 
whether  a  felony  were  done,  whether  he  be  the  fame  (lerfon,  that  it 
in££ted  for  it,  whether  he  did  it,  and  whether  he  hath  any  matter  to 
alledge  ht  bit  difcharge. 

But  what  if  all  diis  be  (bund  againft  the  prifoner,  what  (hall  be 
done?  whether  judgment  of  death  (hall  be  given  againft  him,  dio  he 
never  pleaded,  feems  yet  undetermined  (d). 

If  a  man  plead  notguilty^  and  being  demanded  how  he  will  be  tried 
imfwers  by  God  and  holy  church  4  £.  4.  i  1:  it.  or  delivers  in  a  pro- 
te£tion  1  E.  4.  09.  a.  Coron.  30.  or  will  not  put  himfeif  upon  trial  of 
his  country,  this  is  a  (landing  mute,  as  much  as  if  he  had  not  at  all 
{>I<^ded. 

II.  As  to  the  confequences  of  (landing  mute. 

In  cafe  of  an  indidlm^nt  of  high  treafbn,  the  party  (landing  mute» 
judgment  of  high  treafon  (hall  be  given  againft  him  as  upon  a  nihil 
Jlciti  Ai.3Uf4  Eii%.  Dy.  205.  a.  rule  accordant.  Stamf.  P.  C.  Lih* 
IL  cap.  60.  fol.  150.  a.  2  Co.  Injl.  fuperftaf  WeftnC  1  cap.  12.  Vide 
infrdi  tap.  44. 

In  an  appeal  ahtiently  it  had  been  held,  that  if  the  prifoner  flandl 
mute,  judgment  fliould  be  given  for  die  appellant.  «il  E.  3.  18.  a.  (*). 

But  afterwards  the  law  was  held  all  one  in  cafe  -of  an  appeal  and  of 
an  indidmeoi,  namely  the  defendant  (landing  mute  judgment  of  peini 
fort  y  ime  was  given  againft  him,  and  the  (htute  of  WeftnC  1.  cap. 

(m)  fTif  S.Cp»vnr2i7twhereiperfon,         {•\  fipe  Stmu  STr*  VA  I./.  367.  Iot4 
who  could  neither  Ipeak.  nor  heir,  w4t  ar*      ^iiJ/ry't~cife« 
fti|ii^  for  felony ;  vid4  P*ri  I.  ^.  34.  m 

12  fpeaks 
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12.  fpcaks  orfy  of  the  kUg's  fail,  (t)  viJt  43  -^jfFa.  30.  3  H.  7.  2.  a. 
14  £.  4.  7-  fl. 

If  a  man  be  indi£ted  of  ie)ony  and  flands  mtite,  he  (Ml  be  put  to 


penance,  T.  1 8  £.  2.  B.  R.  Rot.  20.  /«  dorfof  Berksj  rex  ft  J 


C3'8] 


And  yet  vide  H,  18  E.  3.  fi.  ^.  ^«/.  16.  £^.  rrjr,  P«rnri 
CeiUhird  amigned  (c)pro  deprdtdathne  in  regii  viA  ftood  mttte,  and 
an  inqueft  of  office  being  charged  to  inquire,  tfit  were  wiUul,  and 
found  fo,  he  had  judgment  to  be  hanged. 

On  die  other  fide  T.  30  £.  3  R^t.  \\.  in  Jorfi  Hunt,  rete.  The 
bilhop  of  Ely  arraigned  for  felony  dicit^  qwd  ipfe  tft  memhrwn  fain(l4t 
tcclejia^  H  epifc^pus  unilus^  U  frater  demini  Pap^t^  and  that  he  could 
not  anfwer  without  the  archbifhop  of  Canterbury  [his  ordinary]  coram 
Uicojudice;  there  went  out  thereupon  a  writ  to  the  Iheriffof  ifuff/. 
Co  return  twcnty-fbuf  to  inquire  of  the  whole  h&t  and  by  the  inqueft 
he  was  found  guilty  of  the  felony  charged  upon  him,  {de  rtceptamento 
felonim]  and  his  goods  feifed,  but  he  was  demanded  by  thenrchbiihop 
of  Cant,  and  delivered  to  him  as  a  member  of  holy  church,  fo  that 
there  the  jfa£t  was  inquiied  of,  tho  the  biftiop  refufed  to  anfiyer,  whidi 
was  a  kind  of  (landing  mute  fdj* 

Bjr  the  ftatute  of  33  H.  8«  cap.  12.  any  perfon  arraigned  before  the 
lord  fteward  for  treafon»  murder,  manflaughter,  ot  Uood-fhed  in  the 
king's  palace,  andftanding  mute  (hall  have  judgment,  asifconviAed 
fo  there  is  no  penance  in  that  cafe. 

But  upon  the  ftatute  of  28  H.  8.  cap.  15.  for  commifltoners  of  the 
admiralty  proceeding  in  maritime  felonies,  t^c.  there  is  no 


fuch  exclufive  provifion,  and  therefore  they  fellow  herein  the 


t3i9] 


I 


ff)   2C9,Itlfi,  17S. 

(b)  This  was  the  cafe  of  Stephen  U  Fer^ 
rutr,  who  was  indided  before  jufticea  of 
vyer  and  ttr miner  pre  reeeptamenU  fetonCm^ 
and  upon  being  arraigned  mutum  fe  Umtit^ 
a  jury  was  impannelled  «v  •fEri«»  who 
foi'xid  fuid  mutitmfe  tenet  de  mera  t^  fptita^ 
Ufa  vo/umat* JaJtt  kt  fMod  It^ui poiejljt  vetit^ 
and  he  was  thereupon  put  to  penance,  ad 
feewtm;  the  recora  was  removed  by  wtit 
of  error  cerMm  regt^  where  he  pleaocd  nU 
guilty^  and  was  committed  to  tne  marlhall 
and  afterwards  produced  the  king's  par- 
don, Ideo  inde  quietut- 

{e)  It  appears  by  the  record,  that  it  was 
sot  upon  arraignment,  that  he  ftood  mute, 
ior  he  had  fled  from  judice  and  was  out- 
lawed, but  being  afterwards  taken  be  was 
brought  into  court,  and  demanded  why 
execution  fhouJd  not  be  dont  upon  ham  in 


purfaance  of  the  outlawry,  to  thii  he  made 
no  anfwer ;  but  this  is  not  a  ftaodiag  mute 
to  the  purpofe  in  hand,  as  our  author  him* 
felf  hath  mewn  at  the  beginning  of  tbia 
chapter. 

(d\  This  was  noc  properly  a  ftanding 
mute,  but  •  claiming  the  benefit  of  clergy, 
(which  in  anticat  timet  was  ufoally  done 
before  pleading,)  and  was  of  the  like  na- 
ture with  the  care  of  jIUu  ie  Betking^am 
Michm  ao  ^  ii  Edw,  iRot^  indtr/eeorsm 
rege,  Notthgbamt  fee  Psrtl.p.  341.  in  aa- 
tie,  land  the  cafe  oij^hn  JSr  Sefco^  r.6E* 
«.  B.  B.  Rot.  1.  EgeKf  fee  Pdrt  I.  p.  i8o. 
in  netit,  the  reafbo  therefore,  why  the  faft 
was  inouircd  of,  was  the  fame  in  this  cafe, 
at  in  thofe,  %m.  that  it  might  be  knowt^ 
prequaU  nrdiasrio  lihersH  debeatf  whether 
as  a  clerk  coavid^  Or  acquit,    yide  a  Ca. 

courfe 
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coorfe  of  tbe  common  law,  fo  that  any  perfon  indiAed  tog  ptracf 
before  thefe  commiffioners  (landing  mute  (hall  have  jndgment  dfpiiif 
ftrt  &  d9ir0.  71  7.  £/is.  Dj.  24\.  t.  Brockets  cafe. 

The  ju^ment  oipnmfwt  ii  dure  is,  as  it  is  recited  by  Stamf*  P. 
C.  Lib.  II.  cap,  60.  f9L  150.  ^.  tf  4  £.  4.  1 1  ^.  vi%.  ''  That  he  be 
*^  £ent  to  the  prifon  from  whence  he  came,  and  put  into  ^  dark,  lower 
^  room,  and  there  to  be  laid  naked  upon  the  bare  ground  upon  bis 
*<  back  without  any  clothes  or  ru(hes  under  him  or  to  cover  him  except 
^  his  privy  members,  his  legs  and  arms  drawn  and  extended  with  cords 
*^  to  ifie  four  comers  of  the  room,  and  upon  his  body  laid  as  great  a 
**  weight  of  iron»  as  he  can  bear,  and  more.  And  the  firft-day  he 
^  iball  have  three  models  of  barley  bread  without  drink,  die  fecond 
**  day  he  {hall  have  three  draughts  of  water,  of  ftanding  water  next 
**  the  door  of  the  prifon,  without  bread,  and  diis  to  be  his  diet  till  he 
**  die'"  (e).     Fide  the  entry  thereof  Raft.  Entries  385.  a. 

This  judgment  is  given  for  his  contempt  in  refufing  his  legal  tral, 
and  therefore  he  therd>y  forfeits  his  goods,  but  it  is  no  attainder,  nor 
gives  any  efcheat  or  corruption  of  blood:  vide  34  E.  3.  Efcheat  10. 
D/.  308.  tf.  14  £.4.  l.a. 

The  {(Bverity  of  the  judgment  is  to  bring  men  to  put  diemfel ves  upon 
dicir  legal  trial,  and  tho  fometimes  it  bath  been  given  and  executed, 
yet  for  tile  moft  part  men  bethink  themfelves  and  plead. 

If  a  peer  of  the  realm  arraigned  upon  an  indidment  of  felony  before 
bis  peers  refufes  to  plead,  [he  (ball  have]  this  jt^gment  of peim fort 
a  dure.  P.  17  Car.  I.  cafus  domini  Caftlehaven.  (f). 

And  a  woman  fhall  have  the  fame  judgment  if  (he  (lands  mute.  2 
Co.  Inft.  Ml.fuperjtat,  WeJlnC  I.  cap.  12.  /f(/^<»«*s  cafe  there  cited. 
If  a  man  be  iodided  of  petit  larceny  and  refufes  to  plead, 
feems  judgment  oi  peine  fort  tf  dure  (liall  not  be  given,  but 
the  party  conviA,  for  he  is  not  to  have  judgment  of  death. 

But  if  a  woman  be  indided  for  (imple  larceny  of  goods  under  lOi. 
tho  ihe  (ball  not  die  for  it,  but  only  be  burnt  in  tbe  hand  by  the  (latute 
of  21  Jac.  cap.  6.  yet  if  (he  refufes  to  plead,  the  judgment  oi  peine  fort 
&  dure  (hall  be  given  againft  her,  becaufe  it  may  fall  out  upon  the 
ca(e,  that  (he  hath  been  burnt  in  the  hand  before,  and  then  (he  is  to 
be  executed;  and  it  is  but  a  privilege,  as  clergy  is,  whidi  (he  muft 
put  herielf  by  her  defenfe  into  a  capacity  of  enjoying. 

(#)  But  before  they  proceed  to  this  ex-     hii  thumbs  together   wkb  whip    cor4« 
tremtty,  it  has  been  the  pnaice  to  endea.     7htrtift  cafe  K§L  17. 
\9ur  to  msks  the  prifoacr  plead  by  tying        (/}  Stai$  7>,  Ftk  I.  ^.  367. 

If 


Sz^'^'l  it 


HISTORIA  PLACITORUM  CORONJE.      320 

If  a  new  felony  be  made  by  a£t  of  parliament^  tho  it  makes  no  pro- 
viGon  touching  the  penalty  of  (binding  mute,  yet  it  is  a  neceffary  con- 
fequence  thereof,  tho  not  fpecially  provided  for,  if  it  be  not  ouded  by 
the  u&y  that  makes  it  felony ;  as  clergy  is  an  incident  to  every  new 
cr<;ated  felony,  unlefs  fpecially  oufied  by  aift  of  parliament  (*j,  toi 
they  are  incidents:  vide  Dy.  241.  ^. 

And  therefore  in  rape,  tho  made  felony  by  WeJinC  2.  cap,  34.  if  die 
party  indicted  ftand  mute,  he  ihall  have  judgment  of  penance.  P.  7 
Car.  1 .  lord  Cajllehaven\  cafe. 

Tho  judgment  be  given  oipnmfort  fi  iure^  yet  if  the  oilenfe  laid 
in  the  indidment  be  within  clergy,  his  cleigy  (hall  be  allowed  him* 
which  appears  by  the  ftatutes  of  23  H.  S.  cap.  1.  25  i/!.  8.  cap.  3.  and 
other  ftatutes  that  ouft  clergy,  where  the  party  (lands  mute,  in  (bmo- 
particular  cafes,  and  by  the  books,  *    • 

III.  As  for  the  third  general,  the  neceflary  tautions  to  be  ufed  ia 
infliAing  this  fevere  puniihment  are  thefe. 

1 .  Let  not  the  judgment  be  too  hallily  given,  let  the  prifoner  have 
not  only  trina  admonition  but  alfo  fome  convenient  refpitc,  poifibly  till 
the  afternoon,  to  bethink  himfelf,  if  the  arraignment  be  in  the  morn- 
ing; or  till  the  next  morning,  if  the  arraignment  be  in  the  afternoon: 
and  let  the  judgment  itfelf  be  diftinAly  read  to  him,  that  he  may 
know  his  danger  before  his  final  refu(al  with  due  admonition  p  . 
not  to  dcftroy  himfelf.  4  £.  4.  11  ..^.  13*  ^  J 

2.  Before  any  judgment  final  be  given,  if  the  prifoner  (bKids  wholly 
mute  and  (ays  nothing  at  all,  let  an  inqueft  of  office  be  taken  to  in* 
quire,  whether  it  he.. ex  malitii^  or  ex  vifitationi  Dei^  unle(s  he  hath 
fpoken  in  court  the  fame  day,  vldi  Raft.  Emtries  title  gael-delivifj. 

9.  And  likewife  let  the  judge  hear  the  witnefles  upon  oatE  to  give  a 
probable  te(limony  of  his  guilt,  for  tho  his  malidoos  (ilence  carries 
with  it  a  prefumption  of  guilt,  yet  it  is  good  to  have  fome  concurrent 
teftimony.  1.  In  refpe£iofthefeverity  of  the  judgment.  2.  Becaufe 
die  ftatute  of  WeflnC  1.  cap.  \2.  di  quo  infra^  feem9  to  require  it. 

4.  If  the  offenfe  laid  in  the  indi£lmcnt  be  within  clergy,  tho  in 
ftri^efs  of  law  the  prifoner  ought  to  pray  it,  yet  it  is  the  duty  of  the 
judge  to  allow  it»  tho  not  prayed,  and  that  as  well  after  judgment 
pronounced  as  before. 

lY.  Concerning  the  fourth  particular,  by  what  law  diis  judgment 
aS  peine  fort  tst  durri^  introduced. 

(•)  Vidi  Fart  I.  /.  ^04. 

By 
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By  the  ftatute  of  JVtJM  1.  cap^  12.  Pkrvieu  eft  enfemeni  qm  les 
filons  efcries^  ^  qmmxfont  apertement  de  male  fame^  li  ne  foj  v^iiemi 
mitteren  enquejl  de  ftlonitty  que  homei  met  fur  tux  devani  juftices  a  la, 
fmt  le  royfoieni  mifes  en  laprifon  fort  U  dure^  come  ceux  quhue  refufeni 
efirt  at  common  ley  de  la  terre,  mes  ceo  nejl  my  a  entender  pur  pri/oaers^ 
que  font  prifes  per  legier  fufpiclon. 

Some  (hj  have  antieiuly  thoughty  that  this  a£l  of  parliaraeol  inoo* 
duced  the  penance,  and  dierefioce  d)ey  did  antiemly  think  k  HA  not  ex-> 
tend  to  an  appeal,  becaufe  that  is  the  fuit  of  the  party  and  not  Htm  ftiit 
of  the  king,  di  quo  antea  p»  3 11. 

But  it  feems,  that  alth#  diis  ftatute  is  in  fone  point*  diredivo^ 
namely,  that  it  ftould  be  apfJied  to  thofe,  that  are  of  ill  fame,  and 
not  thofe,  who  are  taken  upon  a  light  fufi^icion,  atid  tfaerefore  the 
court  before  they  gife  this  judgment  ought  either  by  in^^ueft  of  offioet 
or  at  leaft  by  examination  of  wttnefles  to  inquire  donceming  die  pro- 
.  babilities  of  the  guilt:,  vide  Stamf.  F.  C.  Lih.  II.  cap.  60.  ^A 
^^  150.  a.  yet  diss  ftatute  doth  not  originally  introduce  the  pe- 
nance, but  it  was  to  be  done  by  the  common  law,  and  accordingly  it 
is  agreed  by  my  lord  Coke  in  his  comment  upon  this  ftatnte  2  Inji. 

p.  \19. 

And  diis  appears,  I*  Becaufe  thia  ftatute  only  fpeaks  of  imprifon-' 
meaSifort  V  dure^  but  eiiadb  not  the  puniAuaeDt  itielf  by  thb  linger* 
ing  painful  death,  therefore  the  puniflrnient^  as  it  is  thus  inflided,  was 
at  common  law,  and  is  by  force  of  the  common  law.  2.  Becaufe 
tho  fome  antient  opinions  were,  that  it  extended  not  to  the  cafe  of  an 
appeal  of  felony,  yet  the  law  hath  conftantly  for  many  ages  extended  It 
to  an  appeal  (i)^  which  cannot  be  by  force  of  diis  ftatute,  but  by  die 
common  law. 

3.  The  antients^  as  Fleta  (k)^  Brittou  (l)  and  Horn  (m)^  tho  they 
wrote  finco  the  making  of  this  ftatute,  mention  the  penance  withont 
referring  of  it  to  this  a&  of  IVefinC  i.  (n). 

CHAP. 


Ttttt  lit.  ^« 

\k\  LiL  I.  esp.  34.  S  S3> 

ll)  Ctf.  4«  S  »3«  ^  '^»  •*•  S  73» 

(*)  mtrroTj  t^  i.  ^  9. 

fn)  Thii  ibtttte  y/u  made  3  £.  I.  and 
th«  by  the  manaer  of  the  exprc&on  it  does 
not  feem  to  have  introduced  thia  penance, 
but  rather  fpeaki  of  it  as  a  thin^  already 
]|09W0|  yet  X  cannot  findi  that  u  it  cvtt 


taken  notice  of  in  any  antient  author,  hook^ 
cafe,  or  record  before  the  rei|n  of  £•  ■« 
on  the  contrary  I  find  Tome  inftances  ia 
the  preceding  reign  of  pcrfona  arraifoed 
for  felony  Ending  nunei^  uribo  yd  «fef« 
not  put  to  their,  penance,  but  had  judg- 
ment to  be  hanged:  at  wtuch  time  it  fceaia 
to  have  been  the  ufual-piadicc,  that  if  the 
prifoner  ftood  wilfully  mute,  a  jury  oJF 
twelve  %rere  impannelfed  en  ofcU,  and  if 
they  fouad  hin  guilty,  another  jury  of 

twenty 
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CHAP.    XLIV. 


CoKctriUHg  clergy  h«w  it^otd  at  commoo  liw,  and  hovt  generally  at 

this  day. 

4 

HAVlSlG  in  the  former  chapter  gone  through  the  pleas  and  trialj 
of  the  prifoners,  and  the  proceeding  upon  ftanding  mute,  I  come 
to  confider  the  prlvilegium  cUrlcale^  and  I  the  rather  refer  It  to  be  ex- 
amined in  this  place,  becaufe  tho  antiently  clergy  was  prayed  and  al- 
lowed upon  the  arraignment  of  the  prifoaer,  yet  at  this  day  it  is  rarely 
done  but  upon  his  conviction  or  ftanding  mute,  and  this  is,  1 .  For 
the  convenience  of  the  court  to  be  afcertcu'ned  firft  of  the  nature  of  the 
crime  by  the  confeffion  or  trial  of  the  prifoner.  2.  For  the  advantage 
of  the  prifoner,  who  pofllbly  may  be  acquitted,  and  fo  need  not  tlie 
benefit  of  clergy:  viJ^  Hob.  Rep.  288.  Searle  &  fViUlams. 

And  for  the  full  difcuiCon  of  this  matter,  (which  I  muft  needs  fay  is 
one  of  the  mod  involved  and  troublefome  titles  in.  the  law,)  I  (hall, 

as  near  as  I  can,  hold  this  method,     1 .  To  conilder  fomewhat  in 

< 

general  touching  the  original  and  aheration  of  the  privilege  of  clergy  • 
2.  In  what  cafes  it  is  to  be  allowed,  and  in  what  not  (a J.  3.  What 
perfons  are  capable  Qf  this  privilege,  and  what  not  (bj.  4.  At  what 
time  it  is  to  be  allowed,  and  when  not  (c).  5.  The  manner  how  it  is 
to  be  allowed,  and  who  the  judge  of  it  (d).  6.  I'he  confequence  of 
the  praying  Qr  allpwing  of  it  (e). 


twwty*C»ur  wtTC  chofcn  to  cxammt  the 
verdia  of  the  former  {  and  if  they  were  of 
the  fame  opinion,  the  prifoner  was  fcnten- 
ced  to 'be  hanged*  rUtitm  fron0ee§ram 
jufiie*  Uiutrsnt*  in  comitaii  Warwicenli 
smut  5  A.  J.  tttt.  I. 

•'  jigiies,  au^  fuit  uxor  Jtoheni  dt  Bofc9% 
<*  appellat  Tiowiam  filium  Muherti  de  morte 
•*  MMtrti  viri  ffii,  &  Tbcm^i  vcnit»  &  quia 
'*  ip(a  habet  virum  RoStrttim  di  Vtrdwi 
**  nomine,  qui  nuUum  facie  appellum,  ipfa 
**  nod  habet  yoGcm  appcllandi,  &  idco  in« . 
'<  quiratur  vcfritas  per  patriam,  9c  Tbomat 
**  doieixiit  mortem,  M  non  vuU  poncit  fe 
•<  Tiiper  patriam,  &  xii  juratores  diciint, 
'*  qti6d  culpabiUs  eft  de  moite  Ull,  &  sxiv 
•*  militcs,  alii  a  przdiflit.  xii,  ad  hoQC* 
<•  leCU  idem  dicunt,  &  ided  fofpendatur. 

^  Catalla  nem^ti  xx^v.  fojtd^  Sl  v'\  dfn^ 
rioff  undc  vicccomci  refpondcbit* 


nidtm  in  dtrfo.  ^^-Thrndt  de  la  Unh^ 
'<  captua  per  iodi^Uncntum  pro  funis  & 
*'  alils  nequitiis  &  pro  receptamento  venit, 
^  dc  non  vult  pQoere  fe  fuper  pauiam  ;  4c 
•<  juratorrs  dicunt  fuper  facramentum  fuum, 
*'  auod  mal^  credunt  cum  de  rec^lamento 
<'  Holk^  Gctigbtly^  qui  fuit  latro  cognitus^ 
<*  &  poHca  (ufpcofui  apud  Caump€d*€m^  & 
••  de  hoQ  ic  de  a  Hit  furtis.cum  maJ^  cre- 
«*  dunt,  ic  xxiv  milites  ad  hoc  eledi  dicunt 
••  idem,  quod  pnedi^  xii  juratorea,  dc 
w  quod  latro  eft  de  ovibut  k  de  averiia  Sc 
<(  aliis  rebus,  de  idc6  (tifpcndatur. 

(mJ  Cdp.  45.  4^.  47t  \i%  4aj  50* 
(h)  Cap,  51* 
(€)  Cjf.  5». 

{d\ 


For 
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For  the  firft  of  tbefe»  namely  the  original  and  progreis  of  this  privi* 
ttpum  ciericaii. 

Anticntly  princes  and  dates  converted  to  chriftianity  in  hrowr  of  the 
dergy,  and  for  their  encouragement  in  their  offices  and  imployments, 
and  that  they  might  not  be  fo  much  intangled  in  fujts,  did  grant  to 
Ac  clergy  very  bountiful  privileges  and  exemptions,  principally  of  two 
P  -|  kinds.  1 .  Exemption  of  places  confecrated  to  religious  duties 
Lj  4J  from  arrefts  of  crimes*  which  was  the  original  ofianftnaries. 
2.  Exemption  of  their  peribns  from  criminal  proceedings  in  fome 
cafes  capital  before  fecular  judges,  which  was  the  true  original  of  the 
privilegium  clericale. 

The  clergy  increafing  in  wealth,  power,  honour,  number  and  ia« 
tereft»  afterwards  fet  up  for  themfelves,  and  that,  which  they  obtained 
by  the  favour  of  princes  and  ftates  at  firft,  they  now  began  to  daim 
as  their  right,  and  a  right  of  the  higheft  nature*  namely  jure  diviH§\ 
and  by  their  canons  and  conftitutions  endeavoured,  and  (where  thfey 
met  with  tame  and  eafy  princes  and  ftates,)  obtained  vaft  extenfioos 
of  thefc  exemptions.  U  In  the  perfon  concerned,  namely  to  all  that 
bad  any  kind  of  fubordinate  miniftration  rdadve  to  the  diurch.  2.  In 
the  caufes,  exempting  as  &r  as  tliey  could  all  caufes  of  dergymen,  as 
wen  civil  as  criminal,  from  the  jurifdi Aicm  of  the  fecular  power,  and 
wholly  fubordinating  them  immediately  and  only  to  the  ecdefiaftical 
jurifdi£lion,  which  they  fuppofed  to  be  lodged  firft  in  the  pope  by 
divine  right  and  inveftitute  fi'om  i^hrift^  and  from  the  pope  flied 
abroad  into  all  fubordinate  and  eccleliailical  juafdidUons,  whether 
ordinary  or  delegate. 

And  by  this  means  they  endeavoured  and  in  fome  kingdoms  and  for 
ibme  ages  obtained,  that  there  was  a  double  fupreme  power*  or  two 
kingdoms  in  every  kingdom,  the  one  a  regmim  ecclefiaflicuMf  abfolute 
and  independant  upon  any  but  the  pope  over  ecdefiaftical  metl  and 
caufes,  exempt  and  feparate  from  the  fecular  roagiftratci;  the  other 
a  regmmfecuiare  of  the  king  or  dvil  magiftrate,  which  yet  was  not  fo 
abfolute*  but  that  it  had  fubordination  and  fubjeAion  to  this  repmm 
€ccUfiaJkcwn\  (o  it  yvzs  ngnum/ut  graviori  regno. 

He  that  lifts  lo  fee  the  whole  fcheme  of  their  claim,  let  him  read 
Juarez  his  largedifcourie  of  the  menumenta  eecUfiaftica  in  his  opufgi^ 

But  altho  the  ufurpations  of  the  pope  were  very  great  and  obt;  'toed 
much  in  this  kingdom,  until  the  extermination  of  his  pretended  (upre- 
macy  by  king  H.  8.  yet  this  daim  of  the  exemption  of  the  dergy 

totally 
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totally  from  fecular  jurifdidion  grew  fo  bimlenfoixi^  and  iatolerable; 
that  it  was  from  time  to  time  qualified  and  abridged  by  the  civit 
power,  fometlmes  by  ads  of  parliament  taking  it  awaym  fome  cafes, 
fometimes  by  the  interpretation  and  condruf^on  of  the' jndges,  and. 
fometimes  by  the  contray  ufage  of  the  kingdom ;  for  ecdefiaflic^ 
canons  never  bound  in  England  farther  than  they  were  recrived,  atidi 
fo  had  not  their  authority  from  their  own  flrengtfa  and  obligation^  but 
from  the  ufages  and  cuftoms  of  the  kingdom  that  admitted  them»  and 
only  fo  far  forth  as  they  were  fo  admitted.    And  therefore, 

I.  As  to  the  exemption  of  the  clergy  from  civil  fiiits  between  party 
and  party  only,  if  upon  the  di/fringas  he  was  returned  clerleus  ti  hene^^ 
fidatns  non  habens  latcttm  feodum^  procefs  iflued  to  the  bifhop  to  bring 
him  in,  and  'iii  cafe  of  a  flatute  merchant  they  were  by  fpeci^l  a£ts 
exempted  from  arrefts  by  capias.  But  yet  they  vircre  not  exempt 
from  the  jurifdiAion  of  civil  courts  in  civil  caufei,  yet  antiendy  tficr^ 
attempted  this  alfo  in  the  king's  courts  but  widi  31  fiacceis»  and  h 
they  never  attempted  it  after,  that  iTemember. 

M.  n  »  S  E.  \.  B.R.  Rot.  13.  Cmu  fFilllm  Joji  plairitiflf 
[brought  an  action]  againfl  Guy  Mortimer  reSiot  of  King/ioh  for 
beating  him  and  cutting  off  his  upper  lip  with  si  knife,  the  defendant 
pleaded  quod  ipfe  eft  cleriens^  &  noH  debet  hie  refpondero,  atid  that  was 
all  the  anfwer  he  would  give,  Rt  quia  querela  ifta  non  tangit  vitam' 
bf  membrum^  fed  eft  de  qu&dam  tranfpeffiom  perfonali^  nee  ipfe  vUll  in 
atria  domini  regis  rejpondere  ad  queretam  iftam%  judgment  was  given 
for  the  plaintiff  to  recover  100/.  damages  taxed  by  the  coiirt,  ahd 
[the  defendant  wa^  committed  to  gaol,  and  afterwards  paid  twenty 
marks  to  the  king  for  a  fine  (o). 

II.  If  they  were  mdided  iti  cafes  criminal  but  not  capitd,  nor 
wherein  they  were  to  lofe  life  or  limb,  tiicTC  privilegium  cltricate  waa 

{9)  The  recotd  of  that  cafe  was  thus,  '*  fpondere,  &  (cpi&s  qiuefui  fi  velint  re- 

'*  Wuiiehtui  Jtyt  de  Kyngejitm  queritur  de  **  (pondere,  fcmper  dicirnt  qu6d  derici 

^  Gvfdone  it  mprtuo  wtartt  rc^re  eccleiis  **  funt,   U  fine  ordinariii  fuis  nolunc  re- 

**  de  Kyngffttn,  &  Ib^ma  U  Cierk  de  Ha*  <<  fpondere.     £t  quia  querela  ifta  non  tan* 

**  rttfgtM  de  hoc,  qaod  Th«mai  fimnl  cum  **  git  vitam  Sc  iAembrum«  fed  eft  de  qul- 

**  aliis  ex  praecepto  pixdiGii  Cu^domh  ip«  **  dam   tranfgreftione  perfonali,   ncc  ipd 

*^  fum  IViiiiilmum  infultavcrunt,  vcrbera-  **  voiunt  in  curia  domini  regit  refpondere 

V  verunt,  Sc  male  traflaverunt,  iu  qtl6<it  **  ad   querelam  iUam*   coimdcratum  eft* 

**  d«  vitA  ipfiut  dcfperabatur  i  de  di^s  '*  aabd  ^twd'vGti  GuyA  St  Tj^tmmt  de  pnc* 

•*  Gwydt  manu  fu|  propria,  Sc  Itoypulo  fuo  **  i\GtX  traafgrel&one  coAvincaatur,  de  £»• 

<«  labium  ipfiua  JVi/Hdmi  fuperiu*  abfcidit,  **  tiafaciant   pnedido   WiiUthnQ  Jtyt  de 

**  ande dicitquqd  dcterioratuaeft  U damp*  **  dampaia,  fcilicet  mulibet eornm  de  sen* 

4*  Dum  habet  ad  valentiam  ceatum  libra*  "  tnm  ^Ubri»,  U  doipbo  rcgi  do  miferi* 

**  rum;  &  ipde  prod ucii  fe^a,    £tprc«  **  oordii,    it   committaBiyr    gaola    jtto 

<*-  diAi  Guydg  dc  Tbomtii  veni^nt  &  dieunt,  «<  trmfgreffiqac  Ac* 
«•  qu^  clcrici  fiuis,  dt  non  debeat  hlc  rc- 

VOL.  II.  .       U  SO 
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not  allowd  theiD»  and  .therefore  not  in  tndidments  of  trefpafs,  petty 
larciny,  or  VSXmg  fe  defendendo.     Stamf.  P.  C.  foU  124.  a. 

III.  If  they  were  not  indited  of  high  treafon,  clergy  was  not  al« 
lowable,  and  therefore  HUL  2  H.  4.  Rot.  4.  B.  R.  rex^  where  the 
biihop  of  Carlijlc  was  indi£^ed  of  high  treafon,  and  infifted  upon  his 
frivikgium  clericale^  quia  eplfcopus  unHus^  yet  this  claim  was  difallowd 
and  he  put  upon  his  trial,  and  convicted  (p). 

Yet/////.  17  £•  2.  Rot*  87.  in  dorfo^  Heref,  coram  rtge^  the  biChop 
of  Hereford  indided  of  high  treafon  for  levying  war  againft  the  king 
^egedy  that  he  was  epifcopus  Heref.  ad  voluntatem  Dei  ii  fumni 
pont'rficis^  and  could  not  anfwer  abfque  offenja  divina  li  fanRa  ecclejia. 
Thereupon  the  plea  was  adjourned  into  parliament,  where  the  bifhop 
anfwered  as  before,  and  the  archbifhop  of  Canterbury  claimed  him 
and  had  him ;  thereupon  it  was  ordered,  that  day  fhould  be  given  in 
the  king's  bench  to  the  bifhop,  and  the  archbiihop  was  to  have  him 
there  at  the  day,  and  in  the  mean  time  a  writ  iflfued  to  the  (berlff  of 
Heref,  to  return  twenty-four  to  inquire,  as  if  he  had  pleaded,  \quld 
venire  faciat  totii  tales^  isfa  ad  inquirendum  prout,  moris  eft^  Uc,  pro 
qualif  bfc.'j  returnable  at  the  fame  day;  the  bi(hop  appeard  accord- 
f  1  ^"S'y  ^^  ^^  cuftody  of  the  archbi(hop,  and  the  jury  found 
^"^  '  ^  him  guilty,  Ideo  conJideraC  eji^  quid  pradi^us  epifcopus  tan- 
quam  eonvi^uf  ^c.  renianeat  penes  pratii£lum  archiepifcopum  ut  priust 
f^c.  and  all  his  goods  and  chattels,  lands  and  tenements  were  feifed 
into  the  king's  hands  by  writ  dlrcdled  to  the  flieriflF:  Upon  which  it 
is  obfervable,  1.  That  a  kind  of  allowance  is  made  of  clergy  in  high 
treafon.  2.  That  notwithftanding  his  claim  of  clergy,  yet  a  writ 
iflhed  to  fummon  a  jury,  who  inquired  whether  guilty  or  not.  3, 
That  upon  this  plea  and  diis  inquifition,  thd  he  li&d  his  clergy,  it  was 
ta  clericus  convi£Ius. 

Nota  in  the  parliament  of  the  1  £.  3.  this  judgment  was  reverfcd 
for  this  caufe,  that  the  juftices  took  the  inquiGtion,  licH  idem 
tpifcopus  in  aliquam  inqu'r/itionem  fe  non  ptjuijjei,  Clauf*  1  £•  3. 
Part  I.    M.  1 3.  fo  that  the  judgment  was  given  upon  the  inquid* 

(pj  The  trctfon  given  in  the  record  \%  .  "  jitigllg  iode  refpondcre. 

in  thcfe  wordf,  *'  Quicuroque  ligrtis  do*  Yet  in  antient  timet  a  difference  was 

•'  mini  regit,  cujufcumque  (btus,  feu  con-  made  between  treafoas,  that  were  imroc. 

«<  ditioois,  fpiritualit,  vel  temporalit  fue.  diately  againft  the  king's  perfon,  and  other 

•<  rit,  intetrl  AnglU^ipTO  alta  proditione  tretfona;  v'ldt  Part  I.  p,  i85»  i86.   ass. 

«'-  3e  criminc  Icfc  mjPlUtis  i ndidatps  tSi^  in-  notu ;  and  the  'Ca fe  of  the  bilbop  of  ifcr«. 

<*  Ar  Qoram  icgc,  vtl  jufticiariit  futs  inde  fmrd  htie  r^entiond* 
**  ontnituf  tcnctur,  lc> -debet  per  Icgen 

*  •  •  • 

tion. 
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dot),  and  not  upon  mhll  dkit  for  {landing  mote,  and  therrfore  er** 
roneous  (q). 

But  afterwards  T.  21  E.  3.  Rot.  23.  Hertford^  rex^  John  Gerberge^ 
^s-indiAed  for  a  conftrudlive  treafon  namely »  accroaching  royal 
power,  de  quo  videfupra^  Part  I.  cap^  11.  p.  SO.  138.  and  thereupon 
claimed  the  privilege  of  clergy,  Et  quia  prlvilegium  clerlcaU  in  huji^- 
modi  cafu  feditionis  fecundim  legem  H  confuetudinem  regni  hailenus  ob'^ 
tentof  tsf  ufitatas  noH  <ft  allocandum  isfc.  quajitum  ejl  ab  eo/epiis  quali-^ 
ter  fe  V4lit  acquieiarey  he  flili  replied,  that  he  was  a  clerk,  ^  ^^ 
ajftremfe  nolle  aliam  refponfionem  exhibere ;  and  thoreupon  he  ^  ^ 
is  committed  to  the  roarfhal  ad  peenitentimm  fuam  ficundum  legem  V 
confuetudinetn  regni  fubiturum  ^c. 

Nota  clergy  denied  in  fuch  a  treafon,  yet  penance  awarde4,  tho  the 
chargip  was  treafon. 

Yet  at  common  law  before  the  ftatute  of  25  E.  3.  cap,  4.  pro  clero, 
it  fcems  that  clergy  was  allowable  to  him  that  was  indited  for  coun- 
terfeiting  coin,  or  for  counterfeiting  money.  B.  Clergy  1.  But  that 
is  aherd  by  the  ftatute  of  25  £.  3.  pro  clero. 

IV.  If  clerks  were  indi£led  with  thefe  claufes  injidiatores  viarum 
&  depopulatores  agrorum^  clergy  was  denied  them,  and  therefore  the 
a<S  of  4  H.  4.  cap.  2.  was  made  to  put  thefe  claufes  out  of  indi£lments 
and  to  allow  clergy,  if  they  were  in  the  indi£bnent. 

Again,  as  it  was  denied  ii%  refpc£l  of  fome  ofFenfes,  fo  this  privi'^  . 
legium  clericale  was  by  the  common  law  abridged  in  rtfpefl  of  the 
perfon ;  for  certainly  by  the  canon  laws  Nuns  had  the  exemption  from 

fq)  The  error  of  this  judgment  con-  vi6L    Thus  are  the  entries  upon  the  rolU, 

fifteo  not  merely  in  its  being  given  upon  **  A.  B.  indidatus  de  felonia,  e6  quod» 

an  inoiriiition  *<  in  quam  epifcopus  fe  non  **  &c.  &  du£lus  coram  rege,  &  allocutut 

'*  poiuiflct,"  but  becauie  it  was  given  up-  "  qualiter  fe  vettt  de  felonia  praadifki  ac« 

oo  an  ioqueft,  *^  in  quam  epifcopus  fe  non  **  quieurc,  dicit  qu6d  clericus  ell,  5c  line 

*•  pofuillct/'  after  hi  bad  been  ailtwi  bis  "  ordiqarto  fuo  non  debet  hic  refpondere^ 

clergy  and  deiiverd  to  bis  ordinary.     For  the  '*  £t  fupcr  hoc  venit  C.  D,  Sec.     £t  petit 

P/aei/a  Coronarni  tho  fe  times  (new,  that  it  '*  ipfum  tanquam  clericum  (ibi  liberari} 

was  the  contlaot  pradice  of  ioquefts  ex  "  fed  ut  fciaiur  pro  quali  eidem  ordinario 

cfieio  to  pafs  upon  clerks  pleading  their  *<  liberari  debeat,  inquiratur  rei  Veritas  per 

frivUegitm  cleritaU,  where  clergy  was  aU  *'  patriam."     Then  a  juryr  ex  c^io  was 

lowabie  the  meihod  whereof  was  thua.  fumrooncdt   by  which  if  it  was  founds 

The  clerk  upon  his  arraignment  pleaded  '*  Quod  A,  B,  non  eil  culpabilis,  libcratur 

h\%  frivitegium  clerieaUx  then  came  the  or-  '*  ordinario  pro  tali  &c.*^    But  if  culpa- 

dinary  and  demanded  him:  then  a  jury  ex  bilis  <*  liberatur  ordinario  tanquam  cleri- 

aficio  was  fummoncd  to  inquire  into  the  **  cus  conviflus,  falv6  cuftodiendus,  fub 

truth  of  the  charge ;  or  as  it  is  expreft  in  **  p«BnA  qu4  dccet  &c."     yidt  M,  30  ^ 

this  ncoidy  **  ad  inquiiendum,  piouc  mo-  n  £.  t.    ^t^  4.  rn  dtrfo^  B.  R.    Hiil.  %% 

<<  f U  eft,  pro  quali,  &c.  (i, «.  pr^  quali  ei-  E.  i.  it«f.  i^^ibld,  Tr'tn.  30  E..  3.   itafw 

«  dm  ^eSnsrh  Hbtrarl  dibtat^^'J  and  ac«  11.   ^.it.  IttkT^r'm.   31  £.  3.   BO.  tj, 

Qordittg  to  fuf)h  iaqucfi,  the  derjc  was  do-  Uid*  Kmt. 
)svcrd  to  the  oidiniry  u  9$^%$  or  fon* 

U  g  temporal 
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temporal  juriidiA]on»  but  the  privilege  of  clergy  was  never  allowd 
them  by  our  law:  vtdeJlaC  21  Jae,  (r). 

Again,  tho  the  ordinary  took  himfclf  to  be  the  judge  of  the  allow- 
ance of  the  clergy  and  of  the  purgation  of  the  clerk,  yet  the  king's 
Courts  took  that  courage  to  make  the  ordinary  but  a  minifter,  and 
themfcives  judges  of  the  allowance  and  difallowance  of  the  clergy  and 
purgation.    21  £.  4.  21.  ^.   9  £.  4.  24.  a. 

And  fo  the  judges  of  the  common  law  would  oftentimes  deliver  the 
clerk  to  the  ordinary,  but  abfque  furgatloncy  as  where  the  clerk  is 
attaint  by  outlawry  or  by  judgment,  or  convift  by  his  own  confeffioo, 
or  upon  an  appeal.  Stamf*  P.  C,  Lib.  II.  cap,  49.  3  /f.  "7.  12.  a. 
10  E.  3.  Corott.  247.  Hob.  Rep.  2«8.  Searle  &  fViUiams^  or  if  he 
were  a  l^otorious  milefa<ftor,  vide  10  £.  3.  Corrn.  247.  or  if  he 
be  c6hvi£i  by  verdi(%  of  counterfeiting  the  feal  or  coin  at  common 
hw  before  the  flatute  of  25  E.  3.  Lib.  Farl.  18  JS".  K  Bert9H*s  cafe 
-  -  (*),  or  if  he  be  committed  by  record  to  the  ordinary  abfque 
■^*^   ^^  purgatione.     Hob.  ubifiipra. 

And  in  thefc  cafes,  if  the  ordinary  admitted  him  to  his  purgation, 
he  was  iineaj>le  for  it  as  a  great  mifdemeanor,  and  the  party  deliverd 
by  fuch  purgation  (hall  be  again  committed  to  prifon,  M.  34  {^  35 
£.  1  Rot.  59.  Kane*  B.  R.  the  cafe  of  Hugh  Forjkam  deliverd  by 
fVilliam  Tejloy  aiid  another  commiffionated  from  the  pope  (sj ;  and 
the  entry  in  fuch  cafes  is,  Jlberatt^  ordinario  tanquam  cieriens  convi^us 
li  utkgatus  ad  falvi  cujlodiend*  perlculo,  quod  incumbit  fffC.  ti  inhibit 
turn  eji  eidctn  ordinario^  n^  ad  aliquant  purgationem  ipjiui  A.  B.  procedat 
dfimino  rege  inconfulto^  eo  quod  pradiHus  A.  B.  profeloniis  i^c.  utlega* 
tHsefi  bfc.  H.  14£.  3.  B.  R.  Rot.  19.  Rex.  Suff.  Lond.  The 
cafe  oi  John  de  Hemmynge/ion  chaplain.  But  indeed,  if  the  clerk  had 
had  hift  clergy  aod  were  generally  deliverd  to  the  ordinary,  he  might 

(rj  Cap.  a8,  §.  6  6f  7.  P^^  ^«»  ^^^  arraigned  for  bringing  the  fatd 

{•)  jiylet't  Phc.  Pari.  />  $6.  clerks   •«  coram  pnetaco  Hmgonf  ad  pur- 

(s)  That  cafe  wat  thu« :     Whl}fi  iKe  "  gaaclum,  abfque  pr«€cpto  domini  re- 

tempoialitie*  of  the  archbifliQp  of  Carter-  «•  gii;**  and  were  both  conviAed  by  their 

htry  wctc  in  the  king's  hands,  two  clerks  own  confeflioo,    and  committed    to  xbt 

coiivift  of  felony  imprifond  in  the  arch-  narOial,   ••  Et  poftca  fiacm  feccnint  pro 

bilhopU  prifon  had  been  admitted  to  pur-  •*  tianfgreflionc  Sc  cootemptu  praediau." 

gation,  and  dcXverd  o^t  ol  cuftody   by  Afterwards  the  two  clerka»  who  h»d  been 

nafler  Huvh  Fcrjbamt   •'  Per  mandaiuni  deliverd  by  fnch  purgation^  wer«  brought 

«•  jnagtftroruro  mitielmi  tefin^  &  Ger^UU  from  the  tower,  where  they  had  been  ub* 

•^ckncorura  papae,  admiftifttatorixm  fpi-  prifond  by  the  kind's  writ.    •*  £t  fiepaFa- 

«  litualiutla    archicpifcopaifis    pi^diai,  ••  tim  allocuti  qualitir  de  fclonu  praedic 

««  abfque  aandato  domini  rbgis."    Fffr-  ••  tl  fc  vcliot  scquieurc,  dicunt  quod,dc- 

JImi  was  brought  f ar*«  rrgr,  apd  anaS^^eA  **  nci  font,  de  liberaatttr  oidioarto  iuir 

ioi  the  faid  oficnfc ;  aa4  ihc  kccpci  yi  the,  •»  p«fl2,  ^nA-dKC^  *c« 

*  •  admit 
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sdmlt  him  to  make  his  purgation,  and  upon  (ipufic^UQa  tbercdf  by 
the  ordioaiy  into  the  chancery  a  writ  (hould  ilTue  to  the  fl^eriff^tb 
deliver  unto  the  party  fo  purged  all  bi«  good)  and  chattels  feifed  iofo 
'  the  king's  hands  upon  that  occafion,  nifi  fugam  f€C$rit  ea  Qccaji^m* 
F,  N.S,  6$.  a  And  all  this  is  to  (hew,  that  whatfoever  weight  the 
clergymen  laid  upon  their  canons  and  their  exemptions  from  the  fe- 
cular  jurifdi£tions»  yet  thei^  canons  or  conAitutions,  or  pretenHons 
or  claims  of  this  kind  were  not  binding  here,  nor  fo  taken  farthei' 
than  either  by  a^  of  parliament  or  die  common  acceptation  of  the 
kingdom  tl^y  were  received^  and  therefore  thefe  privileges  .  « 
received  divers  alterations  and  corrections  and  reftridions  by  ^^"^  ^ 
the  temporal  judges,  as  the  occafion  required. 

2  Hawk.  P.  C.  cfi.  33    per  tntam.    4  Blackf.  Com.  ch:  s8.  per  tot.    Sec  Index  to 
Yolter.  Tic.  Ckrgy.    Buro.  Title  Clergy,  f.  a.    Bcneat  of  Clergy.     3.  Fteic  Wii- 
liams.  43^—504. 


CHAP.    XLV. 

In  what  offenles  clergy  is  allowable  or  not. 

NOW  touching  the  oflFenfes,  wherein  clergy  is  or  was  aHowablr, 
and  in  what  not. 
^  There  are  ihefe  general  rules,  that  hare  in&oeoce  in  this  whole 
difcourfe. 

1 .  That  in  cafe  of  high  treafon  againft  the  king  clergy  was-  nevicr 
allowable  in  this  kingdom.     - 

2.  That  at  common  law  in  all  cafes  of  felony  or  petit  treafon  dcfgf 
was  allowable,  excepting  two. 

^.  Tliat  where  a  ftaiute  makes  a  new  febny,  elergy  is  incident 
thereunto,  unlefs  it  be  fpecially  taken  away  by  aAs  of  parliament ; 
but  where  it  makes  a  new  treafon,  there  is  no  clergy. 

Upon  theie  generals  much  of  the  fucceeding  buiinels  of  this  chap« 
ter,  and  (bme  that  follow  will  be  built. 

I.  As  to  the  firft  of  thefe  I  fay  generally  in  aU  cafes  of  high  tceafim 
clergy  -was  never  allowd. 

And  this  propofition  will  be  confiderd  two  ways.  I.  HoW  the 
common  law  ftood  before  the  ftatute  of  25  £.  X  pro  ekroi  and  2. 
How  it  ftood  aften 

U3  The 
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The  A«tate  of  25  E,  3.  /or  tie  ekrgy  was  made  In  the  parliament 
fcdd  in  Hill.  25  E.  3-  which  was  in  the  fame  parliament,  wherein 
the  ftatute  of  declaration  o£.  treafon  is  made,  commonly  called  the 
The  Jiatute  of  purveyance. 

By  this  ftatute  pm  clero  cap.  4.  it  is  cnafted,  "  TTiat  all  manner  of 

r^^  1  "  clerks,  as  well  fecular  as  religious,  which  (ball  be  from 

•^  **  hencefonh  convi£l  before  fecular  judges  for  any  treafons 

or  felonies  touching  other  .perfoas  than  the  king  himfelf  or  his 

royal  majefty,  (hall  from  henceforth  have  and  enjoy  the  privilege 

of  holy  church,  and  ihall  be  without  impeachment  or  delay  de-« 
''.4iverd  to  the  ordinaries  demanding  them,  and  upon  this  the  arch- 
^  bi/hop  promifeth,  that  upon  the  puniibment  and  fafe  keeping  of 
**  fuch  clerks  ofienders,  which  (hall  be  deliverd  to  the  ordinaries,  he 
*'  fhall  thereof  make  a  convenient  ordinance,  whereby  they  (hall  be 
'*  fafely  kept  and  duly  puni(hed,  fo  that  no  clerk  (hall  take  courage 
**  to  offend  for  default  of  corredlion. 

At  the  fame  parliament  it  was  declared  what  was  treafon,  and  a* 
mong  the  reft  counterfeiting  the  great  or  privy  feal,  or  the  king's  coin 
18  declared  treafon,  and  put  in  the  fame  rank  with  compaffing  the 
Icing's  death  or  levying  of  war,  and  it  is  thereby  enacted,  *'  That  no 
*'  other  offenfes,  than  what  are  therein  declared,  be  treafon  till  de- 
^'  dared  by  parliament. 

Before  this  ftatute  there  were  two  forts  of  treafons,  that  concerned 
th^  king,  one  was  of  a  greater  note,  and  another  of  a  lefs  note. 

Thofe  of  the  greater  note  were  cenfpiring  the  king^s  deaths  levying 
tfwaragainft  the  iing^  adhering  to  his  enemies^  and  two  others,  that 
are  (ince  abrogated  by  the  ftatute  of  25  £.  3.  which  came  under 
Ae  general  and  obfcure  names  oi  Jedition^  and  accroaching  of  royal 
power. 

In  any  of  diefe  a  party  convid  had  not  his  clergy  at  common  law, 
diis  appears  by  the  judgment  cited  in  the  former  chapter  (aj.  T. 
21  E.  3.  B.  R.  Rot.  23.  Rex. 

But  there  were  other  treafons,  that  concerned  the  king,  which  were 
of  an  inferior  note,  namely  counterfeiting  the  feal  and  counterfeiting  the 
coiu  and  thefe,  (die  latter  efpecially,)  had  only  judgment  as  in  cafe  of 
petit  treafon,  namely  to  be  drawn  and  hanged. 

And  it  feems  before  the  ftatute  of  25  £.  3.  de  proditionibus  clergy 
was  allowd  in  bo^  cafes,  as  appears  by  the  old  book  of  E.  3.  B.  R» 

title 


r 
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tide  Clergy ^  pldcito  ultihio^  and  die  judgment  in  parliament  of  \%E,  I . 
in  Berton*%  cafe,  who  being  convi6l  for  counterfeiting  die  king*6  feal 
had  his  clctgy,  hvittradatur  ordinario  Jtne  purgatione  (b). 

But  now  as  to  the  (latute  of  2B  £.  3.  pro  clero^  and  the  (latute  of 
25  E,  S.  at  the  fame  parliament  de  prodhionibui  laying  them  both  to** 
gether  in  all  cafes  of  treafon  touching  the  king  bimfelf  or  his  royal 
majefty  clergy  is  wholly  taken  away,  and  in  all  other  cafes  of  treafon 
or  felony  clergy  is  allowd;  and  confequently  in  murder,  robbery, 
petit  treafon  clergy  is  fettled  by  this  2&  of  parliament. 

But  whatfoever  is  declared  treafon.  agatnft  'the  king  by  die  ftatute 
of  25  £•  3.  de  prodiiionihtfy  as  well  counterfeiting  the  feal  or  the 
money  of  the  kingdom,  as  any  other  treafon  therein  declared,  is 
wholly  exempted  frdm  clergy.  1 9  //*  6.  47.  b.  Statnf.  P.  C.  Lib. 
II.  cap.  42.  foL  124.  a.  M.  'Si  E.  3.  coram  rege  Rat.  18.  Rex^  in 
dorfo^  Bucksy  cafus  abbatts  de  MuJJenden  (c)  pro  refecatione  W  /a^- 
ficatione  legalis  moneta^  24  /T.  8.  Spelman^s  Rep*  accordant  adjudge • 
2  Co.  Inftit.  635,  636.  fuper  Artie*  cieri. 

So  that  at  this  day  in  all  cafes  of  high  treafon,  whether  thofe  de* 
clared  by  the  ftatute  of  25  E,  3«  de  proditionibus^  or  any  other  trea« 
ions  newly  enaded  iince,  the  privilege  of  clergy  is  wholly  taken  away ; 
and,  (which  is  the  fecond  propofition  above  mentiond.) 

n.  In  all  felonies,  diat  were  at  common  law  before  the  ftatute  of 
25  E.  3.  pro  clero^  and  in  all  cafes  of  pedt  treafon  by  that  ftatute  die 
privilege  of  clergy  is  reftored  and  fettled.^ 

And  therefore  in  all  fuch  felonies  or  petit  treafons,  which  were 
fuch  at  the  time  of  the  ftatute  of  25  £.  3.  cap,  4.  pro  clero  clergy  is 
allowable,  unlefs  in  fuch  cafes  where  it  is  taken  away  by  fubfequent 
a^  of  parliament,  and  fo  far  forth  only  as  the  fame  is  fo  taken 
away. 

But  in  what  cafes  fubfequent  a£ls  of  parliament  have  taken  away 
clergy,  where  at  the  time  of  the  ftatute  of  25  £.  3.  k  was  allowably 
ihall  be  the  bufniefs  of  the  next  chapter. 

But  yet  there  fcem  to  be  two  felonies,  where  clergy  was.    .* 
not  allowable  notwithftanding  this  aft,  namely  certain  adls,  '-'^•^J  J 
that  by  interpretation  of  law  were  hoftile  afts,  which  was  the  reafon, 
that  I-  long  fincc  heard  Mr.  Noy  then  the  king's  attorney  give  for  it 

fh).n4efMfrap,^iZ,    Sec  tlfo  Pan  !•         fej  Ptrtl.  f.2i6.    . 
/.  1S5,  i86«  w  tutUf  (^  p.  2S3.  in  Witt, 

U4  in: 
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ill  tbe  king's  bench  about  7  Car.  1.  viz,  1.  Infid'mio  viamm  (^  d!;* 
fopuUtio.  ifgrorum,    %  Wilful  burning  of  houfes.- 

I .  Concerning  the  former  of  thefe  it  appears,  that  injidlatores  via* 
turn  and  depopulatores  agrorum  wer#  oufted  of  their  clergy  notwith- 
ftanding  tlie  ftatute  of  2b  £•  3.  cap.  4.  pro  cUra. 

Rot.  ParL  4  i7.  4  «.  30.  there  was  a  CQn^>laint  in  parliament  by 
the  archbifhop  of  Canterbury  and  clergy,  whereupon  it  vas  enabled, 
th^ttiat  general  claufe  (hould  be  left  out  in  indidments  and  words 
of  the  fame  tSe&  inferted,  and  that  notwithftanding  the  indidlment 
carried  the  fame  effe^  yet  benefit  of  clergy  (hould  not  be  denied,  as 
appears  at  large  by  thp  ftatutp  of  4  if.  4.  cap.  2. 

2»  As  touching  wilful  burping  of  houijn  I  have  heard,  as  before, 
that  clergy  was  not  allowable  by  the  cominon  law,  but  of  this  more 
&lly  i^  the  next  chapter. 

Now  touching  facrilegt  tho  fome  later  ftatutes  were  made  to  ouft 
dergy  in  that  crime,  yet  it  feems  at  common  law  or  at  leaft  after  the 
ibtutc  of  25  £.  3.  capu  4.  pro  cicra  it  was  allowable,  as  appears  26 
^tfiz.  27.  where  it  i$  agreed  by  the  jufticcs,  that  a  perfon  indited  of 
robbing  a  chapel  and  breaking  a  church  (hould  have  his  clergy ;  but 
it  feems,  it  was  widx  this  difference,  that  if  the  ordinary  refufed  hirpx 
as  he  might,  be  ihould  not  have  his  clergy.  90  E.  2.  Coron.  283. 
Siamf.  P.  C.  123,  124,  ^Hit  otbervi^e  the  cpurt  wouU  aUpw  it  hipi. 
2&  Affix.  27. 

Sec  the  rtferoicet  at  the  end  of  Ch.  XLIV.  totc^ 
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Where  and  in  what  offenfes,  that  where  capital  at  common  law^  clergy 
is  taken  away  in  part  or  in  all  by  aUs  of  parliament  fuifequaa  /# 
S5  £.  3.  mndfirft^  of  petit  treafon. 

IH^VE  before  declared  what  capital  oSkufk^  vfcre  exempt  firom 
clergy  at  cooimon  law,  a^4  ^^W  ^.^  'f^  ^994  ^  idatipo  tbeif. 
unto  before  and  by  the  ftatute  of  25  E.  3.  and  have  there  fetded  ic^ 
that  regularly  in  all  capital  oHenfes,  except  tQcafons,  whidi  toiidi  te. 
;,  the  offender  is  to  have  the  privilege  of  his  clergy. 

But 
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But  a$  touching  treafons*  that  touch  the  king»  by  Tirtoe  of  the 
common  law  and  the  declaraUon  of  that  ftafute  the  benefit  or  privi« 
lege  of  clergy  is  not  allowable,  neither  is  there  any  (latute,  that  hatk 
altered  the  law  in  that  point  of  treafou,  but  it  ftand^  Aill  excluded 
^om  the  privilege  of  clergy. 

But  as  to  petit  treafon  and  felonies  fnbfequent  ftatotes  have  mado 
great  alterations  as  to  the  point  of  clergy  from  what  was  declared  by 
the  ftatute  of  25  E.  3.  cap  4.  pro  cUro. 

The  inquiry  therefore  touching  the  altexations  knadtt  by  fubfequent 
flatuces  in  point  of  petit  xxe^iou.  and  fidony  may  be  coniklerd  in  dua 
method. 

1 .  What  alterations-  baye  bcca  made  by  aAs  of  parliament  in 
relation  to  new  ^Ipnies  made  by  m8^  of  parliament  fiace  25  £•  3. 
And 

2.  What  alteratioos  Have  been  made  in  fudi  oflenfes«  m  were  peut 
treafon  or  felony  at  the  time  of  the  making  of  that  ftatute. . 

I.  As  to  the  former  of  ihefe  diis  general  rule  holds»  that  if  an  a& 
»  of  parliament  make  a  felony,  and  doth  not  take  away  dergy  p      .•« 

in  eyprefs  worda»  in  all  thofe  cafes  clergy  is  allowabk.  "^ 

4nd  if  it  4pth  make  a  felony  and  takes  away  detgy  not  generally* 
but  in  fuch  or  fuch  cafi^s,  regularly  in  other  cafes  clergy  is  allowable, 
^»  if  it  takes  away  clergy  in  cafe  the  party  be  convi^ed  by  verdiift, 
yet  he  (hall  have  his  clergy,  if  he  (land  mute. 

But  if  it  enafls  generaUyt  that  it  fliall  be  felony  without  benefit  of 
clergy^  or  that  be  (ball  fufier  as  in  cafe  of  felony  without  benefit  o£ 
dicrgyt  this  excludes  it  in  aU  circumftancea,  and  to  all  intepts  \  aai 
l^ecaufi:  I  have  befcre  in  the  particular  enumeiatioa  of  felonies  by  aft 
^f.  Pftiiiarooit  taken  notice  all  along  what  are  excluded  of  clergy  aadi* 
what  not,  I  (hall  difmifs  that  part  of  die  inquiry  referring  myfelf.  tor 
Uie  fereral  adts  of  parlianient,  that  enaA  the  felonies  diemfelvas ;  and 
illiall. proceed  to  the  fecond  part  of  the  inquiry. 

II.  Therefore  as  to  thofe  felonies,  that  were  fucb  at  the  time  of  thst 
ftatute  of  25  E.  3.  cap.  4.  pr^  clero. 

I  (ball  firft  deliver  fome  general  pofiti«iis»  and  then  proGoed  to  tiie 
particuhr  felonies  themfelves. 

1 .  Therefore  it  is  cert»n,  that  wbatibever  petit  txeafon  at  felony 
there  was  at  the  time  of  the  ma^ng  of  that  ftatute,  it  was  within  tbtt> 
privilege  of  clergy  by  force  of  that  ftatute  at  ksUl>  except  diofe  two 
above  mentiond  in  the  laft  chapter. 

2.  That 


33J      HISTORIA  PLACITORUM  COROK^. 

2.  That. therefore  all  fuch  petit  treafensand  felonies  are  at  this 
izy  vrithin  clergy,  unleis  where  it  is  oufted  by  fubfequent  ftatutcs 
now  in  force. 

3.  lliat  where  any  ftatute  fubfequent  to  25  E,  3.  cap.  4.  hath 
oufted  clergy  in  any  of  thofe  felonies,  it  is  -only  fo  iar  oufted«  and 
only  in  fuch  cafes  and  as  to  fuch  perfons  as  are  exprelly  comprifed 
within  fuch  ftatutes,  for  in  favorem  vitm  l^  frlviUgii  cUricaJis  fuch 
ftatutes  are  conftrued  literally  and  flridlly. 

And  therefore,  if  clergy  be  oufted  as  to  the  principal,  it  is  not  oufted 

as  to  the  acccfiary ;  if  as  to  the  acceflary  before^  it  is  not  extended  to 

-     i;-!  the  acceflary  after ;  if  where  the  prifoner  is  convid  by  ver* 

L«>«>  J  iiidl,  it  holds  not  as  to.  a  convi(3iton  by  confeffion,  nor  as  to 

an  attainder  by  outlawry,  nor  to  a  ftanding  mute,  as  we  ihali  ice  in 

the  fubfequent  inftances. 

4.  That  in  all  cafes,  where  a  fubfequent  ad  of  parliament  oufteth 
clergy  in  cafe  of  any  felony,  the  indidment  muft  precifely  bring  die 
party  within  the  cafe  of  the  ftatuce»  otherwife,  altho  poflxbly  the  f&Bt 
itidf  be  within  the  ftatute,  and  it  may  fo  appear  upon  the  evidence, 
yet  if  it  be  not  fo  alledged  m  the  indi£lment,  the  party,  tho  convid, 
ihall  have  his  clergy.  Stamf.  P.  C.  fol.  130.  a.  Dy.  99«  a.  183.  t. 
224.  A.  261.  a. 

5.  Altho  the  cafelie  fo  laid  in  die  indtdment,  that  it  comes  with- 
in the  ftatute  to  exempt  the  prifoner  from  clergy,  yet  if  upon  th^  evi- 
dence it  fell  out  that,  tho  it  be  a  felony,  yet  it  is  not  fo  qualified,  as 
laid  in  the  indi&ment,  the  jury  ouG^t  to  find  him  guilty  of  the  fidony 
fimply,  but  not  as  to  die  manner  laid  in  the  indidment,  (as  for  in* 
ftance  guilty  of  the  felony,  but  not  of  the  robbery,  or  not  of  the 
breaking  of  the  houfe,)  and  thereupon  the  prifoner  ihall  be  admitted 
to  his  clergy ;  and  this  is  commonly  done. 

And  now  I  come  to  the  particular  offenfes,  wherein  clergy  is  taken 
away  from  fuch  felonies,  where  by  the  common  law  and  the  ftatute 
of  25  E.  3.  cap.  4.  it  was  allowable. 

And  thofe  o£Fenfes  are  thefe  that  follow. 

1  Petit  treafon.  2.  Murder.  3.  Manflaughter.  4.  Rape.  5. 
Rpbbery.    6.  Burglary.     7*  Larciny  of  feveral  kinds  and  d^ees. 

And  I  ftiall  now  purfue  them  in  the  feme  order,  as  they  are  fet 
down. 

firfl^  Pedt  ttcafoQy  as  the  fen^nt  iilling  his  mafier,  fstc. 

It 
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It  is  plain,  that  after  the  ftatute  of  25  £.  3.  r^^.  4.  clergy  was  to 
be  allowd  until  12  i/.  7.  cap.  1.  ii  23  H.  8.  ctf^.  1. 

The  firfl  ftatute,  that  oufted  clergy  generally  in  petit  trcafon,  was 
that  of  12  H.  7.  cap,  7.  which  yet  extended  but  to  coQvi£Uon  or  at* 
tainder,  and  only  to  the  principal  not  to  the  acceflary. 

By  the  ftatute  of  23  /f.  8.  cap.  1.  it  is  enaftcd,  "  That  no  -  -  • 
perfon,  which  (hall  be  found  guilty  after  the  laws  of  the  ••*'*>' J 
land  for  any  manner  of  petit  treafon,  or  wilful  murder  of  malice  pre- 
penfed,  or  for' robbing  any  churches,  chapels,  or  other  holy  places,  or 
for  robbing  any  perfon  or  perfons  in  their  dwelling  houfc  or  dwelling 
place,  the  owner  or  dweller  of  the  fame  houfe^  his  wife,  children, 
or  fervants  then  being  withla»  and  put  in  fear  or  dread  by  the  fame, 
or  for  robbing,  any  perfon  or  perfons  in  or  near  the  highways,  or 
^'  for  wilful  burning  of  any  dwelling  houfcs  or  barns,  wherein  any 
^'  corn  or  grain  (hall  happen  to  be,  nor  any  perfon  found  guilty  of 
^*  any  abetment,  procurement,  helping,  maintaining,  or  counfelling  of 
^^  or  to  any  fuch  petit  treafons,  murders  or  felonies  (hall  from  hence* 
^*  forth  be  admitted  to  the  benefit  of  clergy,  except  clerks  in  holy 
*'  orders,  viz.  in  the  order  of  fubdeqcon  or  above;  and  that  fuch 
.^'  perfons  in  orders  convi£k  of  thofe  offcnfes  (hall  be  delivered  to 
*'  the  ordinary,  but  (hall  remain  in  prifon  without  purgation,  unle& 
**  he  become  bound  by  rccognifance  before  the  king's  juftices, 
**  where  he  was  convifi,  with  two  fuScient  fureties  for  his  good 
•*  bdiaviour. 

*^  Perfons  attaint  by  judgment  upon  confe(Bon,  outlawry,  or  verdiA 
.**  admitted  to  clergy  to  remain  in  prifon  without  purgation. 

*^  Clerks  convi£t,  and  upon  their  clergy  allowd  deliverd  to  the  ordt^ 
nary  may  be  degraded,  and  then  fent  into  the  king's  bench  by  the 
ordinary  to  receive  judgment  upon  their  convi<Sion,  and  the  juftices 
'*  having  the  record  before  them  (hall  give  judgment  upon  fuch  con* 
**  vidkion,  as  if  had  not  had  clergy.  ' 

This  ad,  tho  temporary,  was  continued  by  the  ftatute  of  2S  H,  8. 
cap.  1.  and  made  perpetual  by  32  H.  8.  cap.  3.  and  by  the  iame  uSc 
perfons  in  orders  are  put  into  the  fame  condition,  as  other  perfons 
not  in  orders,  notwithftandlng  this  (httnte  of  23  H.  8.  cap.  1.  or  25 
H,  %.  cap*  3* 

This  (htute  of  23  /f.  8.  as  to  all  tfaefe  crimes  extended  to  principals 
and  accei&iries  before  the  fa^i  l)ut  not  to  acceflarie$  after. 

But 
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^'  But  yet  tt  extended  to  exclude  priocipals  and  acceflaries  before^  only 

in  cafes  where  they  were  found  guilty  after  due  courfe  of  law,  viz, 
by  verdiA  or  confeflion,  Uc,  and  extended  not  to  (landing  mute,  (^r. 
An'd  therefore  by  the  ftatute  of  25  i?.  8.  cap.  3.  it  is  ena£ted,  *^  That 
^*  every  perfon  that  (hall  be  indifted  of  petit  treafon,  wilful  burning 
***  of  houfcsi  murder,  robbery,  or  burglarsr,  or  other  felony  accor£ng 
*'  to  the  tenor  or  meaning  of  the  faid  ftatute  of  23  H.  8.  and  diere- 
*^  upon  anaigned  do  ftand  mute  of  mafice  or  froward  mind,  or  chal* 
ienge  peremptorily  above  the  number  of  twenty,  or  do  not  anfwer 
diredtly  to  the  indiAment  and  felony,  whereof  he  fhall  be  ar« 
*'  raigned>  (hall  be  excluded  firora  clergy  in  like  manner,  as  if  he  bad 
**  pleaded  to  the  offenlb  and  been  found  guilty  according  to  die  bws 
«*  of  the  land. 

And  provides,  *^  That  if  any  perfim  be  indided  m  a  foreign  county 
*'  for  ftealing  of  goods  in  another  coimty,  and  be  found  guilty,  ftand 
**  mute,  challenge  above  twenty  peremptorily,  or  will  not  diredly 
*<  anfwer,  he  (ball  be  excluded  from  clergy,  as  he  fliguld  have  been, 
**  if  be  bad  bean  arraigned  for  the  robberies  or  burglaries  in  the 
fame  (hire  where  they  were  done,  if  by  examinatbn  it  (hall  ap- 
pear to  the  juftices,  duit  he  bad  been  indi6ted  atKl  arraigned  in 
*^  the  county  where  the  burglary  vi^as  done,  be  (hould  have  been  ex* 
<<  eluded  from  his  clergy  by  the  iaid  ftatute,  had  he  been  found 
•*  guilty  there. 

lliis  ftatute  was  but  temporary,  becaufe  bottomed  upon  the  ftahite 
of  2S  H*  S.  cap^  !•  that  was  but  temporary,  but  by  the  ftatute  of  28 
H,  8.  cap.  1.  was  continued  till  the  laft  day  of  the  next  parUamenty 
aiid  by  the  ftatute  of  32  H.  8.  cap.  3.  made  perpetual. 

But  hitherto  in  this  cafe  of  petit  traafon,  (and  indeed  generally  ii| 
aU  riiefe  cafes  of  the  ftatute  of  23  H.  8.)  there  were  thefe  defe£b. 

1.  That  as  to  the  principal  the  ftatute  of  23  H.  8.  cap,  1.  did  ex* 
tend  to  appeals,  as  well  as  indictments  for  die  oftenfes  dcfcribed  in 
0iat  ftatute,  and  if  they  were^  found  guilty  by  verdi&  or  coofeffion, 
P  ^  the  appellee  and  accefiary  bifor$  were  excluded  of  ckrgy»  but 
1339 J  i^tute  of  2i  IL  a.  cap4  3.  extended  only  to  indiAments,  and 
therefore  an  appellee  fianding  mute,  lie*  waa  to  have  his  ckrgy  is 
die  cafes  of  the  ftatute  of  25  i/.  8.  cap.  3.    Again, 

2*  Neither  of  theft  ftatutes  extend^  where  the  party  is  eui)»wd  for 
ihefeainws. 

3.  As 
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3.  As  the  law  was  then  taken,  challenging  above  twenty  had  been 
E  convidion,  or  at  lead  had  put  the  party  to  his  penance ;  but  diat 
I  may  obferve  it  once  for  all,  now  that  claufe  of  challenging  above 
twenty  mentiond  in  the  ftatute  of  25  H.  8.  and  other  ftatutes  here* 
after  mentiond  imports  nodiing  as  to  the  point  of  clergy,  for  his 
challenge  is  over-ruled  and  he  put  upon  the  jury^  as  hath  been  before 
obferved  (*). 

But  becaufe  the  ftatute  of  1  bf  2P.  f^  M.  cop,  10.  in  cafe  of  petit 
treafon  reftores  the  peremptory  challei^  of  thirty  five,  it  fliouldfeemr 
that  if  he  challenge  peremptorily  above  thirty-five,  he  (hall  have  the 
benefit  of  his  clergy,  for  it  is  now  become  cafus  omijfus. 

And  dierefore  by  die  (btute  of  4  W  5  P.  f^  Af,  cap.  4.  «  If 
**  any  fhould  malitioufly  command,  hire  or  counfel  any  to  commit 
**  petit  treafon,  wilful  murder,  or  to  do  any  robbery  in  any  dwelling 
*^  houfe  or  houfes,  or  to  do  any  robbery  in  or  near  the  highway,  or 
to  burn  any  dwelling  houfe  or  any  part  thereof,  or  any  bom  then 
having  any  com  or  grain  in  the  fame,  then  every  fueh  offender, 
1.  Being  outlawd  for  the  fame,  or  2.  Arraigned  and  found  guilty 
by  order  of  law,  or  3.  Otherwife  lawfully  conviS  or  attaint  of 
the  fame,  or  4.  Who  fliall  fiand  mote  of  malice  or  froward  mind, 
or  5.  SbaU  peremptorily  challenge  above  twenty  perfonsy  or  6. 
Will  not  diredly  anfwer,  is  oufled  of  his  clergy. 
But  nota^  every  indi^bnent  to  ouft  die  acceflary  before  of  hb  clergy 
muft  run  maliths^y  othermfc  he  fhall  have  his  clergy.  2  EUz*  Dy. 
183.  b. 

But  now  by  the  ffatute  of  1  E.  6.  cap.  12.  it  is  enaAed,  ^*  That 
**  no  perfon^  that  hatb  been,  or  fhaQ  be  in  doe  form  of  law  attaint 
**  or  conviA  of  nmrder  of  malice  prepcnfed,  or  of  pononing  #.  ^ 
"  of  malice  prepenfcd,  or  breaking  any' houfe  by  day  or  by  *•*'  •* 
'*  night,  any  perfon  being  then  in  the  houle,  where  the  lame  break*^ 
*'  ing  ihall  be  committed,  and  thereby  put  in  fear  or  dread,  or  of  or 
'^  for  robbing  any  perfon  or  perfons  in  or  near  the  highways,  or  for 
*'  £elonioos  ftealing  of  horfies,  geldings  or  maies,  or  for  feloniouv 
*^  taking  goods  oat  o£  any  pariffa  ehurcit  or  other  church  or  chape), 
^.  or  being  indi£led  or  appeaid  of  any  of  thcfaid  offmfes,  and  there*' 
upon  found  guilty  by  twelve  men,  or  (hall  confefs  the  fame  uppnr 
bis  or  their  arraignment,  or  will  not  anfwer  dire^y  according  to 
die  Ikws  of  this  realm,  or  (ball  fl^auid  wilfully  or  of  malice  mote, 

••  (hall 
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<*  (ball  be  admitted  to  have  tbe  privilege  of  clergy  or  fan^laarv,  but 
*'  fhall  be  put  from  the  fame»  and  that  all  pcrfiMis  in  all  other  ca&s 

of  felony,  other  than  fud)  as  are  before  mentiond,  which  ftiall  be 

arraigned  or  found  guilty  upon  their  arraignment,  or  (ball  not  con* 
^'  feis  the  fame,  or  (land  mute,  or  will  not  direflly  anfwer,  fhall  have 
**  and  enjoy  the  benefit  of  clergy  and  iiui£luary»  as  they  might  have 
"  had  before  the  24th  of  Jprii  1  H.  3. 

This  ftatute  doth  not  reftore  clergy  to  the  principal  in  cafe  of  petu 
treafon,  but  leaves  the  law  in  relation  thereunto,  as  it  ftood  before, 
and  upon  the  (latutes  of  23  &  25  /f.  S.  tho  there  be  no  word  of  petit 
treafony  for  if  the  opinion  of  kValfi  and  my  lord  Dyef  M.  6  £^  T  £/iz. 
Dy,  235.  a.  be  law,  viz.  that  a  general  pardon  of  all  offenfes  except 
murder,  doth  not  except  petit  treafon,  and  fo  petit  treafon  comes  not 
within  the  expreflion  of  felony^  then  the  claufe,  that  in  all  other  cafes 
«/  felony  clergy  Jkall  be  allowd^  doth  not  extend  to  allow  clergy  in 
pdit  treafon. 

But  if  that  opinion  be  not  law  (a)^  (as  I  think  it  is  not)  then  die 
exclufion  of  clergy  from  murder  by  this  (btute  excludes  it  alfo  isL 
petit  treafon. 

But  if  it  did  not,  yet  it  does  not  reftore  clergy  in  petit  treafon  to  tbe 
.  ^  principal  (bj^  where  found  guilty  or  attaint,  becaufe  before 
^^  1  H.S.  clergy  was  taken  away  b  petit  ireafon  from  the 
principal  by  12  H.  7.  cap.  7. 

Again,  by  the  ftatute  of  5  bf  6  E.  6.  taking  notice,  that  by  the 
z€t  of  1  £.  6.  the  aft  of  25  H.  8.  cap.  3«  touching  robbers  and  burg<« 
tars  arraigned  in  a  foreign  county,  and  oiifting  them  of  clergy  by  ex- 
amination ftands  repealdi  whereby  offenders  were  much  emboldened, 
it  is  enaAed,  **  That  the  faid  aft  made  in  the  25rh  year  of  King 
**  H.S.  touching  the  putting  fuch  ofienders  from  their  clergy,  [and 
**  every  article,  claufe  and  fentence  contained  in  the  fame  touching 
*^  clergy]  (ball  from  henceforth  touching  fuch  oftenfes  from  heoce- 
**  fonh  to  be  committed  or  done  (land,  remain,  and  be  in  full  ftrength 
^  and  virtue  in  fuch  manner,  as  it  did  before  the  making  of  the  (aid 
<*  aft  in  the  (aid  firft  year  of  King  E.  6.  any  claufe>  article  or  (en- 
'*  tence  comprifed  in  tbe  faid  aft  of  1  £.  6»  to  tbe  contrary  thereof 
**  notwith(bnding. 


(m)  Vidifupray  Psrtl.  caf.  29./.  378*  ^Z,]  but  the  fcopeof  ovr  •iiClior's  vgt^ 
(hj  The  wordt  here  in  the  origingl  MSw  ment  plainly  fliewl  he  intended  to  have 
B  \t4kes  mt  MNgr  tkriy  frm  m  /rM*     wrote  (ife^  a«c  Ttjiort\. 

Now 
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Now  upon  this  aft  of  5  E.  6.  cap.  10.  it  hath  been  taken,  that  not 
only  the  daufe  of  the  aft  of  25  H.  8.  cap*  3.  touching  foreign  felo* 
nies  ouAed  of  clergy  upon  examination,  but  the  whole  aft  of  25  H,  8. 
cap.  3.  is  re-enafted,  and  upon  that  account  wilful  burning  ftands  by 
virtue  -of  that  aft  oufted  of  clergy,  becaufe  oufted  of  clergy  by  23 
&  25  H.  8.  tho  no  mention  be  made  thereof  in  the  (latute  of  1  £.  6« 
and  accordingly  refolved  11  Co.  Rep,  33.  AUxanJer  Poulter^^  cafe, 
de  quo  infra. 

Upon  the  whole  matter  it  feems  plain,  that  at  this  day  in  relation 
to  petit  treafon  the  law  (lands  thus. 

1.  The  principal  convift  by  verdift  or  confeffion  is  oullod  of  clergy 
by  23  H,  8.  cap.  1.  both  in  appeals  and  indiftments. 

'2.  The  principal  (landing  mute,  or  not  direftly  anfwering  is  oufted 
of  clergy  by  25  H.  8.  cap.  3.  in  cafes  of  indiftment,  but  not  in  cafe 
of  an  appeal;  and  the  (latute  of  1  E.  6.  cap.  12.  doth  not  alter  the 
cafe  as  to  the  principal  in  petit  treafon. 

3.  Yet  I  fee  no  provifion  to  ouft  clergy  of  a  clerk  attaint  of  petit 
treafon  by  outlawry,  but  that  he  may  claim  his  clergy  and  be  delivcrd 
to  the  ordinary,  as  a  clerk  attaint  without  purgation,  for  this 

is  not  provided  for,  as  it  feems  by  thefe  ftatutes.  ^-^^  ^ 

4.  But  in  my  opinion  the  (latute  of  I  £.  6.  cap.  12.  taking  away 
clergy  from  perfons  attaint,  as  well  as  from  perfons  convift  of  murder 
doth  extend  to  petit  treafon,  which  is  in  truth  murder,  and  confe- 
quendy  a  perfon  outlawd  of  petit  treafon,  tho  not  by  the  (latutes  of 
23  or.  25  H.  8.  yet  the  ftatute  of  i  E.  6.  is  exempt  from  clergy  under 
the  name  of  wilful  murder  fcj. 

And  the  (btute  of  4  &  5  P.  &  Af.  cap,  4.  taking  away  clergy 
from  acce({ary  before  in  cafe  of  petit  treafonp  where  attainted  by  out<» 
lawry,  had  committed  a  great  piece  of  abfurdity  in  putting  the  accef- 
&ry  in  a  worfe  cafe  than  the  principal,  uniefs  the  law  had  been 
taken,  that  the  (latute  of  1  £.  6.  cap.  12.  bad  taken  it  away  from  the 
principal  in  (he  like  cafe  of  outlawry,  which  is  an  attainder  in  bw. 

5*  As  to  the  acceflary  before  die  faft,  he  is  oufted  of  clergy  in 
all  the  cafes  before  mentiond  by  the  ftatute  of  4  tf  5  P.  {^  M.  cap.  4. 
and  fo  the  law^ands  at  this  day,  but  it  muft  be  laid  maUtiose.  2  Elba. 
Vj.  183.  h. 

(t)  If  ihU  ftatute  be.  eonftnicd  to  take  convi6l  by  verdid  or  confeffion,  but  alfo 

•way  ckr^  from  petit  treafon,  it  takes  it  vf^rc  he  wiU  not  anfwcf  4ixc£Uy»  or  iluil 

€way,  u  wcU  tft  cafe  of  an  appeal,  as  of  an  flaa4  wilfully  mute, 
mdiftmcnti  npt  ooly  where  the  party  it 

.<  6.  BuC 
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€.  But  the  aoceffitry  After  th<e  fafl  hath  bis  dergy  in  aD  cafe9  la 
petvc  treaibn,  for  no  ftatute  takes  it  from  him. 

I  have  been  the  longer  itt  this,  becaofe  it  Visas'  neceflary  to  take 
notice  of  the  feries  of  ail  the  ftatutes)  artd  to  difintangle  them,  and  ir 
%9iSl  fer?e  ftt  the  btiefer  colledioa  of  ni^hat  follows  in  other  cafes. 

I 

See  ihe  refcrcacet  it  the  end  of  cb»  XLI V,  lote* 


[343]  ^   CHAP-    XLVIT. 

C9rtceming  the  aberatioH  Made  hy  fcveral  ftatotes  in  cafes  «/ murder, 
iiianflaugh)er>  rapci  and  wilful  burning  of  hwfei  or  barns  witk 
torn. 

L  T  Shall  briefly  coniider  how  the  privilege  of  clergy  ftaods  as  to 
JL  murder^  and  therein. 

1.  At  the  common  law^  and  by  the  ftatute  of  25  £.  ^  cap.  4.  clergy^ 
was  to  be  allowed  as  well  in  murder,  as  any  other  felony. 

2.  Tho  diere  were  fome  particular  ftatutes,  that  in  particular  cafes 
took  away  clergy  in  cafe  of  heinous  murders  (*},  yet  the  (ir(i  general 
law,  thsLt  took  away  clergy  in  cafe  of  wilful  murder  ex  rnalitia  pneco^ 
gitata  generally  was  23  i/.  8.  cap.  1.  which  extended  only  to  a  con- 
vidlion  by  verdidl  or  confeffion,  and  included  acceflaries  before^  and 
extended  to  appeals,  as  well  as  indictments. 

3.  The  ftatute  of  25  H.  8.  cap.  3.  extended  only  to  indiAments  bu^ 
not  to  appeals;  to  principals  and  not  to  acceflaries  before  or  after. 

4.  But  the  ftatute  of  I  E.  6.  cap.  1 2.  took  away  clergy  from  prin- 
cipals in  murder  in  all  cafes,  viz.  convid^ion  by  verdidt  or  confeflion^ 
attainder  by  outlawry  or  otherwife,  ftanding  mute,  or  not  diredly 
anfwering  (aj^  but  this  ftatute  of  1  £.  6.  extended  not  to  acceiT^ries. 

5.  By  the  ftatute  o(4(^  S  P.  fi  M.  cap.  4.  all  that  fliall 
^        malitioufly  command,  hire,  or  counfel  any  to  commit  any 
wilful  murder  are  oufted  of  clergy  in  all  cafes. 

(*)  rair  IS  B,  7.  <tf^.  7*  4  B,  S.  cap.  a.*  judgment  ci  derth  if  to  fdtloW  In  Out 

as  Jv.  8.  c«^.  9.      '     »  cade,  but  only  the  challenge  ii^  to  be  over* 

{^4j  Thi^  ftttnttf  oihitt  the  cafe  of  cbtt*  rnlM,  '6iMji§ifMf,  tp.  f^  Mf*mt^p.  4!. 

iHt^g^bofft  fwMtyv  but  fhif  our  author  however  this  onimoa  it  ftiip^irrd  by  3  ^' 

tbinki  lumeccffary  to  be  iiif«ixed,  betsufe  4  IT.  tfjff.  cm^.  j^  at  to  indidmenu^ 
ib«e  fts  B*  9*  <^«  14*  neither  peasnct  nor 

6.  But 
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» 

6.  But  acceffkries  to  murdcBcn  after  the  faft  have  dielr  .clergy  in 
all  cafes. 

So  that  the  principal  Sands  at  this  day  oufted  of  clergy  in  all  caftr, 
and  the  accefiary  htf^rt  is  al(b  oufled  of  deigy  in  all  cafes»  but  die 
acceilary  after  is  in  do  cafe  oufted  of  clergy. 

But  it  oiuft  be  rememberedy  that  the  party  indidM  muft  be  brought 
within  the  very  letter  of  the  ftatule. 

If  the  indii^ment  be  felonlch  \i  tx  malitidjud  prac9giiatd  interfeeit^ 
yet  he  Aiall  have  his  clergy,  becaufe  there  wants  the  word  murdraivit^ 

So  if  it  be  fehmch  interfecit  tf  murdraviu  and  fays  not  ex  maliiid 
fu&  fr€eeogitata^  it  is  but  an  iodidhnent  of  manflaug^er,  and  the  pri* 
loner  fliall  have  his  clergy. 

So  if  a  man  be  indided*  as  acceffiiry  before,  viz.  quid  prstcepitf 
and  fays  not  maiitios^  pnecepit.    P.  2  EH%.  Dy.  183.  b. 

II.  As  to  man/laughter^  regularly  in  all  caies  the  pcribn  indided  or 
appealed  ought  to  be  admitted  to  his  clergy. 

But  if  A.  B,  and  C  be  indi&ed  fpecially  upon  the  ftatute  of  1  Jac* 
<ttp.  8.  fetting  forth,  (as  the  indifbnent  muft)  "  That  A.  fehnicipu* 
**  pugit  tst  percufflt  D.  not  having  any.  weapon  drawn,  nor  havings 
**  ftricken  firf^  and'that  jB.  and  C  werepiefent,  aiding  and  abetting,", 
tho  A,  B,  and  C  are  all  principals  in  manflaughter  at  common  law^ 
yet  A,  only,  that  gave  the  ftroke,  (hall  be  oufted  oChis  clergy.  H. 
23  Car.  I.  B.  R.  Page*$  cafe.   (b). 

And  therefore  it  feems  in  that  cafe,  if  it  be  found,  that  A.  gave  no^. 
the  ftroke,  but  B.  and  that  A.  and  C.  were  aiding  and  abetting,  not 
only  A.  and  C  that  gave  not  the  ftroke  fliall  have  their  clergy,  but 
alfo  B.  becaufe,  tho  tlie  cafe  oiB.  is  within  the  ftatute,  yet  as  to  him 
the  indk^ent.  brings  him  not  within  the  ftatute,  and  fo  differs  from 
the  caff  of  a  general  indidment  of  munler,  where  tho  it  be  laid,  that 
A.  gave  the  flxoke,  and  B^  was  prefent,  aiding  and  abetting,  -       .^ 
yet  if  upon  the  evidence  it  appears,  that  B.  gave  the  ftroke,  l-^^^J 
^d  A.  was  abetting,  &c.  both  fliail  be  convi£l:  of  murder,  for  both 
are  equally  murderers,  and  the  iodiffanent  is  true  as  to  bodi  qi^  ex 
malitia  fua  preecogitati  imerfeeerunt  ii  murdretvermu  (*;. 

By  the  ftatute  of  1  Jae.  cap.  8.  clergy  is  oufted  as  to  him  that  fo 
ftabs  upoij  any  conviftion  by  verdift,*  confeflxon  or  otherwife,  and 
Aat  as  well  in  cafe  of  an  appeal  as  of  an  indi&ment;  but  it  extenda 

(^  Sijfl.  86.  (•)  riJi  fafra  fu  S9^  I  Selk.  334, 
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not  to  ftan£ng  m«te  or  not  AmSAy  aafwenag,  for  there  is  no  con- 
vi<£lion  in  that  cafe,  and  fo  it  feetns  as  to  an  outlawry  fcj. 

Ili«  As  to  rapif  by  die  ftatute  of  1^  Elix,  cap^  1.  If  any  oaan  be 
convi&  thereof  (by  ve^i£k  or  confeflioii,  or  be  oudaW  for  the  fainey 
he  is  excluded  of  clergy,  but  this  adi  extends  not  to  a  ftanding  mute 
or  not  dii^^y  anfwering,  for  this  is  cafiu  $miffu$  (d)^  and  he  fliall 
have  his  clergy  1 1  Co.  Rep.  35.  h  Pmttur^z  cafe. 

But  at  thrs  day  in  all  cafes  chaUengiag  above  tw^enty  makes  nothing 
e^herfer  or  againft  tlesgy,  for  the  party  iliall  not  be  put  to  his  penanoo 
nor  be  convidi  thereupon,  but  only  his  challenge  (hall  be  over-ruled 
and  he  put  upon  his  trial,  as  hadi  been  before  obferved  (f),  aad  there- 
fore the  daufe  in  the  a£t  of  pariiament  oufting  clergy,  where  he  chal- 
Icngeth  above  twenty,  or  the  not  mentioning  of  that  clanfe  makes  no-^ 
thing  at  this  day  one  way  or  another  as  to  the  point  of  clergy* 

But  neither  acceflkries  b^e  ox  after  arc  npon  this  flatute  exempc- 
from  the  privilege,  o£  clergy* 

IV*  As  to  the  cafe  of  wilful  iuming. 

It  (lands  now  a  iettled  point,  diat  if  the  principal  bcconvidlby  /er-» 
iiSt  or  confefion,  or  ftand  mute,  or  will  not  dire<3iy  anfwer,  he  (hall 
not.  have  his  clergy,  this  is  the  pomt  refolved  1 1  C$,  Rep*  35.  a. 
PoMltnth  cafe,  and  the  conftant  pra£tice  is,  and  always  hach  been 
accordingly. 

|.     ^.     And  the  (latule.ofi  V  5  P.  tat  M.  top*  4*  ftrongly  pmvea 

^        ^  the  law  to  be  fo,  for  clergy  is  taken  away  fpom  the  accelTary 

befnrif  and  it  were  a  ftrange  overlight,  if  an  a£t  of  pariiameat  Ibould 

exempt  the  acceflary  from  clergy  in  this  caie^  and  yet  the  principal 

fliould  have  the  benefit  of  it. 

Hiat  which  canfed  the  doubt  was  the  ftatule  of  i  E.  6.  cap..  1 2^ 
where  it  eaumefates  all  the  offtafes,  vrhich  were  then  to  be  exempt 
from  clergy,  aiid  mentions,  not  the  cafe  of  wilful  bumhig  and  enads. 

That  in  all  other  cafes  of  felony  the  oifenders  fliall  have  clergy,  a» 

they  (hould  have  had  before  1  H.  S.'*  and  the  firft  ftatute  that  took 
away  dergy  hiMti  wtifol  burning  ot'houfes  or  bams  with  com  was  a 
(btute  ^deafter  I  M.  %.  vi%.  23  W.  8.  cap.  K  tt  25  A  S.  tap.  3. 

There  have  boeft  direvanfwers given  hensunto  (*),  niau 

Z'c)  But  in  all  tlvefc  caCes  tbe  offender,  m         (d.)  But  tins  it  pravided  for  in.  cafe  o& 

excluded  froiA  elcrgy  by  3  ST  4  iT^  C^  Af .  tn  iniiBment  by  3  &  4  ^  fif  itf.  tap.  9* 
epp.  6,  vpoa  aa  isELiCtswoti  but  not  ia  «s        ii-\  (» t ?<*•  .    _ 

appeal.  r)  yide  Fan  I.  /.  470,  &c. 
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1.  That  this  was  a  felony,  that  even  by  the  common  law  before, 
1  If,  8.  Was  exempt  from  clergy,  beiqg  an  a<ft  of  hoftility,  and  thi;s  I 
Vemembcr  was  given  by  Noy  attorney  general  about  8  Var,  1 .  but  pot 
fibly  this  may  be  doubtfiil  as  to  the  fa£l,  whether  at  common  law  clergy 
were  not  allowable  upon  this  ofienfe,  and  if  U  were  not,  yet  it  Is  a 
greater  doubt,  whether  that  law  were  not  altered  by  the  aft  of  25  E, 
tJ.  cap.  4.  pro  cter^  wherein  clergy  was  fettled  in  all  cafes,  except 
treafons  or  felonies,  that  touch  the  king  or  his  royal  dignity. 

.3.  Others  have  agreed,  that  clergy  was  taken  away  in  thefe  cafes 
of  wilful  burning  by  the  ftatotes  of  23  H.S.  cap.  I .  and  25  H.  8.  cap. 
3.  and  confequently  this  ofieirfe  not  being  enumerated  in  the  ftatute  of 
1  £.  6.  cap.  12.  is  by  the  general  concluding  claufe  of  that  ftatute  ref- 
tortft  to  the  benefit  of  clergy :  But  then  they  tliink,  that  by  the  ftatute 
of  5  f^  S  E.  6.  cap.  10.  the  ftatute  of  95  H^  %.  cap*  3*  is  wholly  re« 
vived,  and  confequently  now  the  repeal  of  the  exemption  of  clergy  in 
cafe  of  wilful  burning  is  repealed  by  the  revival  of  the  ftatute  of  25  H. 
8.  cap.  3.  by  the  fubfequent  ftatute  of  3  {^  6  J?.  6.  cap.  10-  and  thereby 
exemption  from  clergy  in  cafe^of  wilful  burning  is  again  eftablifliedr 

But  this  hath  in  it  m&ny  difficulcies.  1.  Itieems  by  the  p  - 
whole  fcope  of  the  \>reamble  and  the  jftrift  penning  of  the  '•^'^'J 
body  of  die  aft  of  5  &  ^  £.  6.  cap.  10.  tlut  that  aA  revived  only  fd 
much  of  the  a£t  of  25  H.  8.  cap.  3.  as  concerns  the  oufting  of  felons 
of  their  clergy  upon  examination,  where  robberies  or  burglaries  were 
Ifommttted  in  foreign  counties.  2.  Again,  the  ftatuteof  25  H.  8.  toolc 
away  clergy  from  wilful  burning,  only  in  cafes  of  ihdidinent,  anA 
.that  only  where  the  prifoner  ffamds  mute,  anfwers  not  dife£Ely,  or 
chaHengeA  above  twenty,  but  the  oufting  of  clergy  rn  cafe  of  appeals; 
Us  well  as  indiAments  upon  convtAion  by  verdift  or  confeffian  fteod 
purely  upon  the  (btute  of  23  H.  8.  cap.  1.  which  is  no  where  revWed 
as  to  the  point  in  queflion,  and  yet  that  is  tlie  cafe,  &at  mu'ft  moft 
ordinarily  occur,  namely,  where  the  party  is  cOhviS. 

3  Therefore  the  laft  and  I  think  the  fureft  anfwer  as  to*  this  diffi* 
dtilty  is,  that  •fheftattite  ofSbf^P.U  M.  cap.  4.  taking  away  clergy 
in  all  cafes  from  him  that  nialitioufly  commands,  hires,  or  counfels 
Ae  wiHbl  burning  of  any  dwelling-houfe  or  bam  with  corn,  in  all 
eafes  of  convidioti,  attainder,  (landing  mute,  outlawry,  ^remptory 
challetigo  of  above  twenty,  or  not  dtreflly  arrfwef ing,  doth  hy  ntwef^ 
fary  confequence  itake  away  clergy  jn  all  tthefe  cafes  from  ttie^jprincipal 
offender  in  fuch  wHful  burning. 

X  2  Bu^ 
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But  fticuHfue  vti  dati  the  hw  fiands  fettled,  that  clergy  is  taken 
away  in  all  cafes  from  the  principal  in  wilful  burning  of  a  dwelling- 
houfc  or  a  bam  with  corn,  quod  vide  1 1  Co.  Rep.  Alexander  Poultwr'i 
cafe  per  iotum. 

.  And  therefore  I  can  by  no  moans  think,  that  outlawry  of  the  prin- 
cipal in  this  offenfe  is  within  the  privilege  of  clergy^  for  the  acceflary 
even  in  that  inftancc  is  exempt  from  fej  clergy  by  ^  i^  S  P.  iff  Mr 
cap.  4^ 

Now  as  touching  the  acceffary  by  the  ftatute  of  4  45*  5  P.  ^  M. 
r      A-.  cap.  4.  they  that  ihall  raalitioufly. command,  hire,  or  counfel 
-•  this  fadl,  zfiz.  acceflTaries  iefore^  are  exempt  from  the  benefit. 
of  clergy  in  all  cafes. 
But  acceflaries  after  are  vrichin  the  benefit  of  clergy  in  all  cafqit    . 

Set  die  refefcnces  at  the  end  of  cb.  XLIV.  ante. 


CHAP:    XLVIII. 

Concerning  clergy  in  robbery  from  the  hode,  cr  robbery  from  the 

perfon. 

ROBBERY  is  of  two  kinds,  from  the  perfon^  and  from  the  houfe 
of  another. 

Firjl^  Robbery  from  the  perfon  is  a  violent  aflault  upon  the  perfoui^ 
and  felonious  and  violent  taking  away  his  goods  putting  him  in  fear. 

The  principal  in  cafe  of  robbery  in  or  near  the  highway  is  ouftedoC 
his  clergy,  viz. 

I.  By  the  ftatute  of  23  i7.  8.  cap.  1.  "  Where  he  is  convi(fted  by 
**  verdi<£l  or  confeffion,  whether  it  be  in  an  appeal  or  an  indiAment. 
.2.  By  the  ftatute  of  25  H.  8.  cap.  3.  *'  In  an  indidment,  wheir 
^  the  party  ftands  mute,   will  not  dirc^y  anfwer^  or  challcngedi 
**  above  twenty 

And  in  cafe  the  robbery  vyere  in  or  near  the  highway  in  thecoun^ 
of  ^  and  be  carry  die  goods  into  the  county  of  B.  and  there  be  in^ 
diAed  of  larceny,  and  upon  examination  it  appeai-s  it  was  fuch  a  rob- 

'  ft)  The  MS,  hai  it  {it  fihjeB  n}  bttt  both  tbt  jUnite  and  the  fenfe  reqaire  it  iwuld 
be  [if  txtmpifrtml 

bcry 


HISTORIA  PLACITORUM  CORONJE.     348 

bffry  in  the  county  of  A.  that  had  he  been  indi(Slccl  in  the  county  of  A. 
he  (hould  have  been  oufled  of  his  clergy  by  the  ftalute  of  23  i/.  8. 
cap,  1.  the  juilices  of  the  county  of  B.  (hall  oud  him  of  his  clergy  in 
the  county  of  B.  whether  he  be  convicSeJ,  (land  mute,  challenges 
above  tvyenty,  or  anfwers  not  direflly. 

And  tho  this  claufc  be  repealed  by  the  ftatute  of  I  £•  6,  p        -■ 
cQf.   12.  It  is  again  revived  by  5  fcf  6  £.  6.  cap,  10.  and  *■      ^     - 
(lands  now  in  force  as  to  all  robberies,  where  the  party,  if  convift,  is 
to  b#  ouftcd  of  his  clergy  by  the  ftatute  of  23  i7.  8.  cap.  1. 

But  It  extends  not  to  any  felony,  where  clergy  is  ouftcd  by  any 
ftatute  after  23  H%,Co.  P.  C.  cap,  bO.p   115.  Stamf.  P.  C./oL  128.. 

If  A.  commits  a  robbery  near  the  highway  in  the  county  of  S.  and 
takes  away  but  to  the  value  of  6d.  yet  if  indifted  for  robbery  in  the 
xounty  of  B.  he  ftiall  have  judgment  of  death  without  benefit  of 
clergy,  but  if  he  carry  ihofe  goods  into  the  county  of  C,  and  there  is 
inditfled  and  pleads,  and  the  jury  find  him  guilty  to  the  value  of  ^d. 
tho  upon  the  evidence  it  appears  that  it  was  a  robbery  in  the  county^ 
of  B,  yet  he  (hall  not  have  judgment  of  death,  becaufe  as'it  now 
(lands,  it  is  but  petit  larceny  faj^  wherip  the  prifoner  is  not  to  have 
his  clergy  but  to.be  whipt,  and  the  examination  given  by  the,  ftatute 
of  25  H.  8.  is  only  to  ouft  clergy,  where  demandable.  Af,  31  Eliz* 
Moon's  Rep.  n.T69,  p.  550. 

*  If  a  man  be  indi£led  for  a  robbery  in  via  regla  (t).  or  in  aha  via^ 
or  in  alta  vi&  rcgid^  and  be  convidl,  he  ihall  be  oufted  of  his  clergy 
by  the  ftatute  of  23  U.  8.  but  if  it  be  laid  to  be  in  in  via  regia  pedejiri 
dticenf  dt  London  ad  IJlington^  tho  he  be  convi£l,  he  (hall  have  his 
clergy;  adjudged  38 'If.  8.  Moore*s  Rep,  n.  16.  p.  5. 

But  in  that  cafe  it  might  have  been  laid  prop^  altam  viam  regiam^ 
and  he  (hould  have  been  ouft  of  bis  clergy,  for  the  words  of  the 
ftatute  are  in  or  near  the  highway. 

If  a  man  be  robbed  upon  tlic  river  Thames,  or  other  public  river 
within  the  body  of  a  county,  tlits  is  a  robbery  upon  the  king's  high- 
way, and  may  be  fo  laid  in  the  indidlment,  and  the  party  (hall  be 
oufted  of  his  clergy  upon  thefe  ftatutes,  and  fo  it  was  agreed  in  Hidi\ 


C)  yide  Tart  1.  /.  518*  Butby  3  fif  4  (f }  According  to  what  our  author  hy%t 

W.  &  M.  cof.  9.  ihc  like  cUuieU  enaded  Pmrt  I.  p,  C35.  if  the  indiflment  be  laid 

at  to  aH  ieloDies,  wherein  cjergy  wu  ouAcd  only  in  vidre^ia^  thi<  will  wA  be  fuficient 

by  that  or  any  other  Ibtuie.  to  ouil  cld^gy. 

(0j  yUk  F0n  1*  /•  3&6« 

X3  cafe 


«i 


350     HTSTORIA  Vl.ACITO.RUM  CORONA, 

> 

cafe  at  Newgate^  M.  23  Car.  2.  for  the  public  dreams  are  highways^ 
and  therefore  they  arc  called  hdult  Jtnanui  U  roy  (*). 

Bat  this  ftatute  of  25  i/.  S.  extends  not  to  (landing  mute,  or  not 
directly  anfwering  in  an  appeal,  but  only  in  an  indl^ment^  and 
therefore, 

3.  The  ftatute  of  1  £*  6.  cap,  12.  oufts  fuch  robbery  of  clergy  as 
^ell  in  an  appeal  as  indidmenCi  ^here  the  offender  ftands  mute,  or 
will  not  dircftly  anfwer. 

But  mentions  nothing  of  challenging  peremptorily* above  twenty, 
neither  need  it,  for,  as  hath  been  faid  (f).  he  fhall  be  only  put  from, 
his  challenge,  and  the  jury  (hall  be  charged  to  pafs  upon  him,  and  no 
c(Hi\i€tion  or  peine  fort  isf  dure  (hail  enfue  upon  his  peremptorily 
challenging  above  twenty,  as  the  law  now  ftands. 

But  whereas  Siamf.  Lib,  H.  caf.  42.  foL  1 29.  b.  affirms,  •*  That 
*'  upon  all  thefe  ftatutes,  and  in  aH  the  cafes  mentioned  in  them  there 
are  two  cafes,  wherein  the  offender  in  murder,  robbery,  C5^r.  ihall 
have  his  clergy,  namely,  where  the  offender  is  outlawed,  or  convift 
by  battle,"  it  is  not  true  of  the  former,  for  outlawry  is  an  attaindert 
and  tho  23  H.  8.  isT  25  i7.  8.  fpeak  neither  of  outlawry  nor  attainder, 
yet  the  (^atute  of  1  E.  6.  cap.  12.  iaidi,  if  any  perfon  be  attaint  or  con- 
vift  of  murder,  £ffr.  he  (hall  be  ouftpd  of  clergy. 

And  the  fame  law  it  is,  if  the  appellee  of  robbery  be  vanqui(b€d  in 
an  appeal,  for  he  is  thereby  convUi,  and  the  ftatute  doth  not  mention 
only  a  conviftion  by  twelve  men,  bm  any  per/on  in  due  form  oj  law 
afttalnt  or  con v idled  0^  murder,  &c. 
And  thus  far  concerning  principals. 

As  touching  acceOaries  by  malitip us  commanding,  hiring  or  coun* 
felling  any  fuch  robbery,  they  are  oufted  of  clergj^by  ^  bt  b  P.  l^  M. 
cap.  4.  in  all  cafes,  namely  being  convift,  (landing  mute,  not  dire<51y 
aniwcring,  or  outlawed,  bfc. 

But  acceDTaries  after  havmg  the  benefit  of  clergy  in  all  cafes. 
Secondly,  As  touching  a  robbery  from  the  houfe  of  any  pcrfon. 
This  divides  itfelf  into  thcfe  feveral  heads. 
-        ,       I .  Robbing  in  the  dwelling  houfe,  the  owner,  his  wife  or 
'  ^^   •'  family  in  the  houfe  and  put  in  tear. 

,  2.  Robbing  in  the  dwelling  hoiife,  any  per/on  being  in  the  houfe  and 
put  in  fear. 

(•}  Tit  Pari  I./.  {36.  (f)  S¥pre%  ^  170. 

•3.  Robbiiig 
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3.  Robbing  ia  the  houfe  or  tent^  the  owner,  fais  wife,  or  Xerraau 
being  in  the  houfe,  tho  not  being  put  in  fear. 

4.  Robbing  a  houfe,  and  no  perlbn  beiog  therein. 
As  to  tfaefe  in  their  order. 

!•  Robbing  any  perfon  in  his  dwelling  houfe  or  dwelling  placej 
the  owner  or  dweller,  his  wife,  children,  or  fervaats  being  within  die 
fane  and  put  in  fear  or  dread  by  the  fame. 

By  the  iUtute  of  23  H.  8.  cap.  I.  as  well  in  an  appeal  as  an  indiift- 
laent,  the  principal  and  acceflary  before  che  fa£l  are  ouAed  of  clergy 
in  two  cafes,  narady, 

1.  If  conviA  by  verdid.     2.  If  convid.by  confefSon* 

By  the  ilatute  of  25  H.  S.  cap.  3.  there  is  farther  proviGon  made, 
biie  oftly  in  cafe  of  uidi^bMat,  not  of  ayy^,  and  only  againft  the 
prkicipal,  but  not  the  acceflary  before  or  afteff  viz^  1.  If  the  princi* 
pid  fia&d  moce  of  malice  or  froward  mind.  2.  If  he  challenge  above^ 
twenty  peremptorily.    3.  If  he  wil>  not  dire£Uy  anfwer. 

There  is  farther  provifion  made  for  oufting.of  clergy,  where  rob« 
bers  of  boufes  cany  the  goods  into  anodier  county  and  be  there  m- 
diAed  of  larciny,  if  upon  oxaminatioa  they  Ibould  be  oufted  of  cler- 
gy, had  they  been  indited  in  die  firft  counly ;  hot,  as  hadi  been 
before  obferved, 

1.  This  ouAing  of  clergy  by  examination  ia  a  foreign  county  refers 
CNily  to  fuch  robbery,  as  by  the  ftatote  of  23  H.  8.  cap.  1.  is  oufted 
of  clergy,  namely,  where  the  owner^  his  wife#  children,  or  fervanta. 
are  then  in  the  houfe  and  put  in  fear,  not  to  fuch  robberies,  as  by  ads 
of  parliament  made  fince  are  put  out  of  clergy.  2.  In  cafe  of  an  tx* 
raignment  in  a  foreign  county,  if  the  goods  prove  to  be  but  of  the 
valoe  of  1 2d»  here  is  fto  clergy  to  be  demanded  or  allowd,  being  but 
petit  larciay,  and  therefore  no  oufting  of  clergy  by  examination. 

Voroiky  Colt  (*)  wasindi&^in  SpjffcxfoT  ftealing  goods,  .        . 
upon  the  evidence  it  appeard,  that  ibe  broke  a  houfe^n  Kent,       ^ 
and  brought  the  goods  into  Suffix f  the  yixy  found  the  goods  to  bd  of  the 
value  l:ut  of  Is.  yet  in  as  much  as  there  was  no  putting  in  fear  of  the . 
owner,  his  wife,  or  family,  (be  was  to  have  the  bene^t  of  the  flatute 
of  21  Jac.  and  could  not  be  oufted  of  it.  by  examination,  for  tho  by 
the  ftatute  of  39  Eliz.  cap.  15.  clergy  was  takqa  away,  yet  the  taking 
away  of  clergy  upon  examination  ia  a  foreign  county  extends  only 

X  4  to 
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to  jobberies  where  clergy  is  taken  away  by  23  /f.  8.  but  liF  it  had 
been  with  a  putting  in  fear,  fo  that  in  cafe  of  a  man  he  fhould  have 
been  ouftcd  of  his  clergy,  it  deferves  confideration,  whether  the*  wo- 
man, if  under  lOi.  (hould  have  been  oufted  of  the  benefit  of  the  (la- 
lute  of  21  yac.  cap,  6.  by  examination,  tho  originally  it  were  a 
burglary  and  robbery.     Sed  de  hoc  infra. 

But  thefe  (latutes  did  not  extend  to  any  foch  robbery,  where  1. 
There  was  no  putting  in  fear.  2.  Where  the  owner,  his  wife,  cbil* 
dm  or  fervants  wei«  not  in  the  houfe,  but  only  a  (Iranger  were  there 
and  put  in  fear.  3.  Neither  did  they  extend  to  one  attaint  by  out- 
lawry or  battle.  4.  The  ftatute  of  25  H,  8.  extended  not  to  ap- 
peals. 

As  to  the  acceflaries  before  die  £i£>,  by  the  flatute  o(4i^  5  P.bf 
Af.  cap.  4.  it  IS  enaiSed,  ^  That  if  any  ihall  command,  hire,  or 

counfd  any  perfon  to  do  any  robbery  in  any  dwelling  houfe  or 

houfes,  they  fliall  be  excluded  fl'om  clergy  in  all  cafes,  viz*  convid, 
^  outlawd,  {landing  mute,  &r. 

Upon  this  ftatute  diefe  things  are  obfervaUe^ 

1 .  It  requires  an  adual  robbing,  viz.  taking  away  fome  goods ; 
t  bare  breaking  of  the  houfe  is  not  fuflScIent. 

52.  It  extends  to  a  robbing,  without  mentioning  put  in  fiat. 

3.  It  extends  to  outlawxy,  which  23  or  25  ^.  8.  extended  not  to. 

4.  It  extends  to  appeals  as  well  as  indidhnents ;  but  acceflary  afwr 
are  in  no  cafe  excluded  from  clergy. 

|.       1*1^'  Robbing  of  any  perfon  by  day  or  night,  any  perfon 
""■I  being  Aen  in  the  fame  houfe,  and  put  .in  fear  or  dread 
thereby. 

By  the  ftatute  of  1  £.  %.eap.  12.  clergy  is  taken  away  in  all  cafes, 
vixi  if  he  be  attaint  by  outlawry  or  othcrwife,  conviA  by  veidid, 
confeftion,  or  wager  of  battle,  ftands  mute,  or  will  not  dineAly  an- 
fwcr :  And  this  as  well  in  appeals  as  indi&ments. 

It  is  true,  it  mentions  not  peremptory  challenge  of  above  twenty, 
neither  is  it  material  for  the  reafon  before  given. 

But  this  ftatute,  tho  it  fpeaks  generaDy  of  breaking  a  houfe  by  day 
or  by  night,  hath  had  this  conftrufBon  always  alkxwd,  t/iz. 

If  the  breaking  of  the  houfe  be  in  the  night,  then  it  muft  be  fuch 
a  breaking  as  ambunts  to  burglary,  vi%'.  with  an  intention  to  commit 
a  felony,  and  then  it  oufts  dergy.  if  it  be  witl)  a  putting  in  fean 

If 
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If  it  be  a  breaking  the  houfe  in  the  day-time^  then  it  muft  be  alfo 
a'breaking,  as  hath  an  aftual  robbery  joined  with  it,  and  then  if  there 
be  a  putting  in  fear  alfo,  the  clergy  is  onftcd  in  all  the  cafes  mentiond 
in  this  ftatute. 

But  in  both  cafes  there  muft  be  a  putting  in  fear,  otherwife  this 
ftatme  oufls  not  clergy. 

This  ftafute  therefore  hath  made  thefe  additions  to  the  ftatutes  of 
23  {f^  25  i7.  8.  viz,  1.  It  exempts  burglary  from  clergy,  tho  there  be 
no  robbery,  if  there  be  a  putting  in  fear.  2.  If  there  be  a  burglary 
in  the  night,  or  robbery  in  the  day  committed  in  the  houfe,  and  any 
ftranger  be  then  in  the  houfe  and  put  in  fear,  it  excludes  from  clergy, 
tho  it  be  not  the  owner  or  any  of  his  family.  3.  It  excludes  the  prin* 
cipal  from  clergy  in  all  cafes,  where  he  is  not  excluded  by  any  of 
the  two  former  ttatutes  fhj. 

But  again  on  the  other  fide,  it  reftores  clergy  to  the  acceflary  be* 
fore  the  faA,  tho  convift  by  verdift  or  confeffion,  and  repeals  fo  much 
of  the  ftatute  of  23  //.  8.  as  excludes  the  acceflary  iefore  from  clergy* 
But  as  hath  been  faid,  the  ftatute  of  4  t^  5  P.  i^  M.  cap.  4.  ^  ^ 
takes  off  the  clergy  again  from  accefiaries  where  there  is  a  '••'^^J 
robbery  and  a  putting  in  fear,  but  not  where  there  is  only  a  burglary 
with  a  putting  in  fear,  but  without  robbery ;  but  accefiaries  afitr  ia 
all  cafes  have  their  clergy« 

III.  If  any  perfon  be  found  guilty  of  robbing  any  perfon  in  any 
part  of  his  dwelling  houfe  or  dwelling  place,  the  owner  or  dwelled 
of  the  fame  honie,  bis  wife,  children,  or  fervants  then  being  withiit 
the  &me,  or  in  any  other  place  within  the  precindl  of  the  fame  houfe 
Of  place,  fuch  oflfiender  (hall  not  be  admitted  to  his  clergy,  whether 
fuch  dweller  or  owner,  his  wife  or  children  then  and  tliere  being 
fhall  be  Ueeping  or  waking.   5  f9^  6  £.  6.  cap,  9. 

And  the  fame  provifion  is  made  for  excluding  dergy,  where  a 
perfon  fliall  commit  a  robbery  in  a  booth  or  tent  in  any  fair  or  mar- 
ket, the  owner,  his  wife,  chiUren  or  fervant  being  then  in  the  iame 
booth  fleeping  or  waking. 

Upon  this  ad  we  are  to  obferve, 

1.  There  muft  be  an  a£kual  breaking  of  the  houfe,  fuch  a  break- 
ing as  would  make  a  burglary  if  committed  in  the  night,  and  the 
indidment  muft  run  /regit  U  intravit  thmnum  manjionalim  J.  S. 

fhj  Fis.  Id  cife  of  atuinder  by  Quilawry,  and  alfo  ia  cafe  of  ftanding  mate,  or  not 
dire^y  anf  wcring  in  an  appcaU 
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fT^4ito  J.  S.  uMon  ii  lib4ris  fids  in  iidtm  d9m9  exlfttm*^  and  fuch  a 
breaking  of  the  houie  amft  be  provided  in  evidence :  vide  fiffru^ 
Lih.  I.  c€ip.  44.  p.  b22. 

2.  I'he  alleging  of  fuch  a  breaking  of  the  houfe  is  fufficient  to 
bring  bim  within  the  ftatute  to  ouft  him  of  his  clergy,  if  ii  be  provedt 
the  it  be  not  alleged  by  the  way  of  robbery,  vis.  vklmih'  U  aper^ 
Jwuy  but  only  e  doTM  pradi^it  iot  it  comuervails  a  robbery  within 
this  ftaaice. 

If  the  fervaht  (leal  goods  out  of  his  mailer's  honfe  in  the  day  or 
night,  the  mailer,  his  wife  and  cliildrea  being  in  the  houfe,  the  ier* 
vaot  is  not  to  be  oafted  of  clergy  by  this  (latute,  for  here  is  no  break- 
ing of  the  houfe. 

If  the  fcrrant  unlatch  a  door,  or  turn  a  key  m  a  door  in  the 
houfe  and  ileal  goods  out  of  that  room,  tho  if  he  had  been  a  ftranger, 
that  had  not  to  do  in  the  houfe,  he  fliould  hereupon  be  oufted  of  bis 
clergy,  yet  it  fcems  to  me  the  fervant  (ball  not  be  thereupon  oufled 
.  ^  of  his  clergy,  for  the  opening  the  door  in  this  inaaner  is 
LJ33  J  ^iii^iii  his  truft  and  fo  no  breaking  of  the  houfe,  nor  rob- 
beiy  within  this  a<5l,  and  the  iame  law  feems  to  be  upon  the  ilatufie 
of  39  Eli%*  cap.  1 5. 

But  if  the  fervant  break  open  a  door,  wbedier  outward  or  inward, 
(as  for  the  purpofe  a  clofet  ftudy,  or  counting-boufic,)  and  ileal  goods, 
this  is  a  robbery  and  breaking  the  houfe  within  this  ilatute,  as  alfo 
within  d^e  fbatuce  of  39  Eli%.  for  fuch  a  breaking,  tho  by  a  fervant 
in  the  night,  would  make  burglary,  fox  fuch  an  opening  is  not  within 
his  truiK 

3.  But  there  muft  not  only  be  a  breaking  of  the  houfe,  the  owner, 
hjs  wife,  children  pr  fervants  being  within  the  iaine,  but  there  muil 
be  alfo  a  felonious  taking  of  th^  goods  out  of  the  houib  to  exclude 
clergy  by  this  ftatute. 

4*  But  a  hare  felonious  taking  of  goods  out  of  the  houfe,  whether 
by  night  or  day  without  fuch  a  breaking,  as  would  make  burglary,  if 
done  in  the  night,  excludes  not  from  clergy  within  this  ftatute. 

5.  This  ilatute  both  as  to  robbery  in  dwelling  bouies  or  booths  re- 
quines,  that  the  dweller  or  owner,  bis  wife,  children,  fervac^  or  fer* 
v^nt  be  then  within  the  houfe ;  io  that  the  being  of  a  ftranger  in  tbe 
houfe  excludes  not  clergy  no^  more  than  npoa  die  fiatutes  of  23  H^  $• 
cap,  1,  Stamf.  P.  C.  foU  129.  *. 

'^  6/It: 
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6.  it  extends  to  qq  other  cafe,  twt  where  the  partf  u  foQn4  goiky, 
viz.  either  by  vcrdi^  or  con&fliou,  aod  not  to  outlawry,  fiauding 
mate,  or  not  dirc^y  aDfwering,  therefore  in  all  tbefe  cafes  the  ot* 
feoder  ihall  have  his  clergy*  (cj. 

7.  h  extends  to  an  appeal,  as  well  as  indi£hnent. 

3.  It  doth  not  exclude  accefiaiies  neidier  after  nor  iifpr$  firom 

clergy- 

Neither  doth  the  ftatute  of  4  tf  5  P.  W  Af.  C0p.  4.  extend  to  ac- 
ccflkiies  in  this  cafe,  UfC  only  where  robbery  is  conmittedt  aqd  any 
perfoo  within  the  ho^fe  pot  in  fear. 

So  that  upon  this  ftatute  all  «cc^anes  to  &e  kiony  dtferihcd  by- 
this  ftatute  are  to  h^ve  their  clergy. 

IV.  Robbing  from  the  houfc  goods  to  the  value  of  Si.  in  ^      , 
the  day-time,  no  pccibn  being  in  the  houfe.  ^^  'J 

By  the  ftatute  of  39  £lix.  cap,  U.  itisenaaed,  <^  Thatif  anf 
**  perfon  bo  foiiad  guilty  by  ve^^did,  confeAon,  of  oCberndfefor  ths 
**  felonious  takiog  away  in  the  day-time  of  any  reaney»  gpKKxb  or 
*^  chattels  of  the  value  of  ^$*  or  upwards  in  «)y  dwdKng  hodt  or 
*'  houfes,  or  any  part  thereof,  or  in  any  gbdMHife  btionging  or  ufed 
«<  with  the  (aid  dwelling  boi|fe,  altho  |iQ  perfons  fliaU  be  iii  the  find 
^<  hoiife  or  outhoiife  at  the  tiqsa  di  \^  felony  Gommitted^  fuch  pctw 
<«  fons  {hall  be  excluded  from  their  clergy. 

1.  AUho  this  ftatute  fpeak  only  of  fdmna  ttAiMg  in.  the  bo^  or 
purview,  yet  nw^snuch  as  in  the  preamble  it  ^mks  of  rMtry  at 
houfeti  1^  bare  taking  of  goods  Qtti  of  nhoufe,  Xn  body  therein,  with* 
out  an  adual  bfi^lwg  of  the  boufe,  fiich  as  wouU  make  bui|;larp 
were  it  in  the  night,  is  not  fuch  a  taking  out  of  a  houfe,  as  exclndc» 
from  clergy,  and  ifaui  it  b^h.coiiAantJiy  obinincd  in  pnidke  againft 
the  opinion  in  Popiam\,R0fi9rts  84«  J}ap9C^s,ci6t  (d)\ 

0.  The  indiSment  muft  run  according  to  the  fiatuter  vUs^  fniS 
tempore  diUrM,  fcilkcH  iMtr  hcrasbfc*  dfifmm.mmMfimalim  J«  S*  foigit^ 
tsf  intravit  nuiii  per/ona  in  ii^m  domo-  tM9C  ixifintu^  U  Mdem  U0. 
in  eadem  dotM  invgfUa  adtunc  tf  ikijim /tkmci /wranu  fuity  e$pit  V- 
afpcrtwitf  for  breaking  the  hou(e.in.tbe,day.  widiout  taking  goods  i» 
no  felony.    \  1  Co.  Rep^  36.  a.  i.  PquUct^s  cafe. 

■(c)  But  hy  i^  ^}^.  &  M.  €4fm  9«  vkd  fdop^ofly  flnl  to  the  vihieof  ^j.  10; 

clergy  It  taken  away  in  thefe  cafea  alio*  any.0iop,  w»re-boufCi  coach^Miife  or  ib« 

fdj  Thit  cafe  therefore  waa^not  ciloemtd  ble,  or  by  i  a  yfnn.  t0f.  7.  to  the  value  o# 

to  be  Uwy  KtL  68.  but  now*  by  xo  ftf  li^  Miu  vsk  any.  dvrcUiag  houle  or  outhoufi^ 

^'  3   ^  P'  2  3*  clergy  *•  ^^^  *v*y  from  Ui«r«l9  Ve)o9fiM^  ajibak  bs-n^l  brokcn«» 

liU>  who  ihul  by  oight  or  diy  pciviuly  nor  any  peifoa  thcieui*' 

And 
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.  And  if  upon  the  evidence  it  fall  outy  that  it  was  in  the  night,  or 
diat  any  perfon  was  in  the  houfe  at  the  time,  or  that  he  ftole,  but 
Voke  not  the  houfe,  lie  (hall  be  found  guilty  of  a  fimple  felony  and 
Bate  his  clergy,  but  not  guilty  according  to  the  ftatute  (t). 
|.  ^  ^  But  thei'e  need  not  either  in  this  cafe,  or  upon  die  ftatute 
*^^' J  of  5  (^  6  E.  6.  above  mentiond  be  a  formal  mention  of  a 
robbery,  as  is  ufed  in  an  indi&ment  for  robbery  from  the  perfon,  for 
/regit  domum  imports  it. 

3.  It  takes  away  clergy  only  from  the  principal,  and  that  only 
where  the  perfon  is  convifi  by  verdid,  cohfeffion,  or  other^'ife,  and 
Aerefore  excludes  not  clergy,  where  the  party  (hmds  mute,  or  is  out- 
lawd  (f)j  or  will  not  dire^ly  anfwer,  nor  from  the  acceflary.  wCo. 
Jtep.  36.  t.  Ppuber*s  cafe. 

4.  If  a  man  break  the  houfe  in  the  day*time  with  intent  to  {leaf, 
bm  fieals  nothing,  this  is  no  felony,  butotherwife  in  cafe  of  braking 
At  houfe  in  the  night  with  intent  to  fleal,  this  is  burglary  1 1  Co,  Rip. 
3t.  i.  Pvulter^s  cafe.  ^ 

If  a  man  enter  by  the  doors  or  windows  open  and  fleal  goods,  this 
cxclodes  not  clergy  upon  this  ftatute,  nor  upon  the  fbtute  of  5  &  6 
£•  6.  cap*  9.  for  it  muft  be  fuch  an-  a£t  to  make  a  robbery  within 
either  of  thefe  ffaitutcs,  as  wouk)  make  a  burglary,  were  it  in  the  night  i 
it  muft  be  fregit  ii  intravh. 

And  therefore  the  conftant  ufe  at  Newgate  is,  and  always  b^ 
heen  upon  thefe  (btutes,  that  if  a  man  enter  the  doors  being  opea» 
and  breaks  open  a  cheft  and  fleals  goods  to  the  value  of  5  j.  dib  ftiall 
not  ouft  him  of  his  clergy  within  this  ftatute,  or  the  ftatute  of  5  {^ 
6  E.  6.  €.  9.  (g). 

But  if  a  man  enters  an  houfe  the  outward  doors  being  open,  and 
when  be  is  in  the  houfe,  breaks  open,  or  unlocks  or  unlatcheth  an 
inWard  dooctind  fteals.  goods  out  of  the  room  to  the  value  of  5j.  he 
iball  be  oufted  of  bis  clergy  upon  tha  ftatute,  the  fame  being  done 
in  the  day«time  no  body  being  in  the  houfe ;  or  if  he  fteals  goods  of 
any  value  out  of  that  inwatd  room  fo  opened  by  day  or  by  ni^c,  the 
ov^ner  of  die  hou&i  his  wife,  children,  or  fenrants  being  in  die  houfe» 

($)  Bttt  thefe  cafet  are  sow  proviiled  clergy  U  a)fo  uken  away  from  all  wbo 

•lainft  by  lo^  II  IK  3  tf  la  Amt  a«  comfort,  aid|  abet,  ai&ft,  cotmfel^  hir^,  or 

boveiODeDtiood.     VUt  Psrt  I.  f,  564.  wr  command. 

mGs,  d)  Vide  /ml*  /«5«3,  5141  %^7%  ^ 

(f)  Thefe  caica  are  fince  taken  in  by  3  JUU  69^ 
If  4  W%V  hL  ^4/.^  by  which  ftatutg 
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he  (hall  be  oafted  of  his  clergy,  being  indided  upon  the  ftahtte  of 

5  {^  6  £.  6.  cap,  9.     . 

71  16  Car.  2.  Simp/o'i's  cafe  {A J  aH  Caniridge  afllfes.  Jt.  T^fV\ 
being  ixKlidicd  upon  the  ftatute  of  39  Eliz.  it  was  found  by  ^^^  ^ 
fpecial  verdidly  that  A*  breaking  into  the  hou&  by  day,  no  body  being  ii| 
the  houfe,  and  breaking  open  a  chamber«^door  and  a  cheft,  took  out 
goods  to  the  value  of  5 1.  and  laid  them  on  the  floor,  and  before  he  oould 
carry  them  out  of  i)ie  houfe  was  taken :  By  the  advice  of  all  the  judgea 
of  England  he  was  oufted  of  hi$  clergy  upon  this  fiatute,  for  the  taking 
them  out  of  the  cheft  was  felony,  suod  the  ftatute  doth  not  aker  the 
felony,  but  cxclndes  from  clergy*  if  it  were  done  in  die  houfe,  and 
of  the  value  of  5  j.  and  none  in  the  houfe. 

Trin.  13  Car.  1.  Evans  tc  Ftnch  (i)  were  indifted,  for  that  they. 
Ump9re  Hurno^  vit.  circa  horam  \2.  did  break  Jonuifn  man/i^watem 
Uugonis  Audley  in  (he  Inmr-TempU  London,  nuUa  ptrjoni  in  cAdam 
domg  exijienu,  and  ftole  thence  40  i.  Upon  a  fpecial  verdid  found  in 
this  cafe,  thefe  points  were  refolved. 

1.  That  a  chamber  in  i^n  inn  of  court  is  domus  man/tcnalis  within 
this  ftatute. 

2.  That  if  no  body  were  in  the  chamber  at  the  time,  tho  others 
wens  in  other  chambers  of  the  temple,  yet  this  was  a  breaking  of  the 
domtu  man/hnalis  Hugonis  Audley  nulla  perfona  in  tidem  domo  exr 
iftintt,  and  maintains  the  indi£tment. 

3.  Becaufe  only  one  of  the  pierfons  indited  did  adually  enter  the 
chamber  and  took  out  the  money,  viz.  Evans ^  and  the  other  ftood 
without  upon  the  ladder  and  received  it,  Evans  was  excluded  his 
clergy,  and  the  other  who  ftood  upon  die  ladder  and  received  the 
money  had  his  clergy.' 

And  poflibly  the  fame  law  may  be  upon  the  ftatute  o(5  fst  ^ 

6  E.  6.  cap.  9.  that  he  only,  that  enters  the  houfe  in  the  day-  L^'^^J 
time  without  putting  in  fear,  and  adually  takes  die  goods  ifaall  b^ 
excluded  from  clergy,  and  thofe,  that  ftand  widiout  the  houfe  and 

(h)  Accordioff  to  thU  ftatc  of  the  c^e  with  rdattoa  to  the  taking  twity^  whether 

here  wat  a  breaking  sot  only  x>f  m  chtfit  the  uking  good«  out  of  a  cheft  aail  laying 

bttt  alfo  of  «  ebamUr.dcor,  which  is  on  all  them  on  the  floor  without  carrying  toeoi- 

Junda  agreed   to  be  an  ad    fufficxeat  to  out  of  the  chamber  vaa  a  (skiag  away  or 

make  p  robbery  withiif  the  ftatute,  and  fo  ^m/m;  within  the  ftatute,  and  not  wbcthec 

the  difficulty  removed,  which  arifet  from  it  was  a  robhtry^  for  if  it  were  a  fteaKng, 

tM«  ollfe,  as  ftated  above  ?«rl  I,  f»  59A  that  would  be  clear  by  the  breaking  open 

mt  517,  and  indeed  at  that  cafe  is  reported  thp  chamber-door. 

%  hoc  llhra  P^rt  I.  fij  Qri.Qar.  473.  t(Mr  Fart  J.  f*  527* 

^ueftion  about  the  556. 


p.  509.  or /.  516.  the  ^t 
choft  or  uonk  fetmi  t9 


have  been  only 


are 
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mt  prnfeM  tad  abetting,  tho  all  priocipals,  yet  (KaA  hate  their  clergyi 
for  I  can  fee  no  difference  in  the  cafes;  fUitre  tamen  fkj. 

But  if  It  were  a  burglary,  then  as  well  thofe  without,  diat  were 
pfefent  and  aAfting,  as  thofe  widiifi,  fliall  be  exduded  from  clergy 
by  the  general  words  of  the  ftamte  4Sf  IB  Bihi.  caf.  7.  t^y  thdt  commit 
mf  moMMer  vfburglmry\  and  dve  like  iti  ta^  and  in  murder. 

Aod  fo  I  do  take  it  i^ichdat  any  diificii^cy,  if  ^.  B.  ft  C.  eotne  to 
contoHt  a  robbery  upon  the  ^eHbn  of  a  xtoA^  and  A.  only  takes  the 
mauef  from  the  fctOont  afid  J.  atid  C.  are  pvefettt  and  aflUting*  or  if 
Ary  break  a  houfe  in  die  day-time  and  commit  a  robbery  in  the  houfe 
^oltiag  in  fear>  iho  A*  only  enters  the  hotiie>  and  B.  and  C  watch 
widiouty  they  ihall  be  all  exdudtfd  from  d^|gr,  for  ihey  are  sA 
lobhsM. 

Aad  if  it  (htndd  be  odierwifet  this  great  abfor^  woaM  Ibflow, 
Aat  B.  and  C.  that  are  ptvfetH,  aiding  and  affifting  in  the  robbery, 
Aodd  k^oft  a  greater  pritiiege,  wikre  they  ate  prefenr  and  fo  prin- 
cipals in  the  felony,  than  they  ftioidd  have  had,  if  they  had  been  ab-' 
ient,  and  only  acceffitfiea  before  the  fH^  in  whkh  ci^e  the  ftatute  of 
4tt  5  P,  ^  M.  cap.  4.  excludes  them  from  clergy  in  all  cafes. 

See  the  references  at  the  end  of  ch.  XL  IV*  aate« 

fk)  Tki»  d«ttbt  it  now  «t  aa  «ad,  for  by  3  Qf  4  of  IT.  ^  if « €^  f.  derfy  it  eacU* 
died  from  all  aidcra,  abettors,  ftff  • 


••^ 
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Cmccrning  clergy  in  burglary. 

BURGLARIES  may  be  of  two  kinds.     !•  SimfJe  btirglapy,  that 
hath  no  robbery  joined  with  it.    2.  Bai^glary,  diat  hadi  rob- 
bery or  theft  joined  with  it. 

I.  11)e  former  erf  thefe  is,  when  a  man  iu  lfie  tirght-tlme  breaks 
and  eaten  a  houfe  to  tbe  intent  to  coi^mt «  robbery^  fbrft^  tx-<Aer 

felony* 

And'dTxs,  as  it  had  ibe  benefit  df  cfetjy  by  die  common  latt  anS  by 
die  fiatute^  d&  £*  }r  tap^  4.  pro  clerPf  io  it  waf  neft  oofled  of  de^ 

neitber: 
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neither  by  the  ftatute  of  23  H.  8.  nor  the  ftatnte  of  25  H.  8.  but  die 
firft  Aatute  that  oufled  clergy  in  burglary  was  1  £.  6.  cap.  1 2. 

This  fimple  burglary  is  again  of  two  Icinds.  1.  Where  any  pcifon 
IS  in  the  houfe  and  pat  in  fear  or  dread.  S.  Where  no  perfen  is  put  in 
fear  or  dread,  as  pofiUy  where  no  peifon  is  in  die  hode,  which  yet 
taketh  not  away  the  oifenfe  of  burglary.  P^pk€an*%  Rtf,  42.  pf^ 
omnes  jiifticiarm  Angll^^  or  if  any  perfon  being  in  the  houfe^  yet  i^ 
flecping  and  perceives  not  the  burglary  till  the  next  morning,  &r« 

1.  In  the^ir/P  of  thefe  cafes  of  fimple  borgUry,  namely  with  pot- 
ting in  fear  or  dread,  the  ftatute  of  1  £.  6.  cap.  1 2.  takes  away-  clergy 
from  the.priiKipal  in  all  cafes,  vi%,  tbo  attaint  by  outlawry  or  other<« 
wife,  orconvid,  or-ftandingmute,  or  notdire£Uy  anfwering,  as  a^ 
pears  by  the  ftatute  itfelf,  and  the  interpretation  made  of  jt.  Stamfi 
F.  C.fnt.  196.  tf.  ,11  Co.  Rep.  PoiiItcr*s  cafe. 

But  clergy  is  not  taken  away  from  acceflaries  tefore  or  after  by 
this  or  any  other  ftamte,  for  as  to  the  ftatute  o(4  (^  5  P.  fif  M.  dia 
it  lake  away  clergy  from  thofe,  that  malitioufly  command^  or  hire, 
or  counfel  any  perfen  to  do  any  robbery  in  any  dwelling  houfe,  yet' 
tmlefe  there  be  a  robbery  in  the  dwelling  houfe,  as  well  ^^  *  r  /;  ^ 
^g^ary,  it  takes  not  away  clergy  from  the  acceflary  ie/cre  •'*^  ^ 
(a)^  nor  srt  all  from  the  acceflary  afttr. 

2.  As  to  xhtf^tond  kind  of  iimple  burglary  without  puCting  mfear, 
the  ftatute  of  18  Elix.  cap.  1.  generally  takes  away  ekrgy  from  alt 
perfons  that  fhall  commit  any  manner  of  burglary  in  three  cafes.  1, 
}f  he  be  outlawed  for  it.  2.  If  he  ftiall  be  found  guihy  of  it  by  ftv* 
A\&^  or  %  If  upon  his  arraignment  he  (liaH  confeTs  it. 

But  i»  all  other  cafes  of  Aanding  mute,  or  not  direAty  anfwering' 
he  is  to  have  his  clergy  (♦). 

Ami  therefore,  if  a  man  be  generally  inditSkd  of  burglary  wkhout 
purfuing  the  ftatute  of  1  E.  6.  cap.  1 2.  ^/z.  without  alleging  in  the  in- 
didmem,  that  the  owner,  his  wife^  children  or  fervant  wcrd  in-ih©^ 
houfe  and  pot  in  fear,  the  prifoner  ftaoding  mtfte,  or  not  direflJy  «••-• 
fwering  fball  hove  his  cleigy ,  fnameJy,  where  the  iinfidment  is  ge«ftr 
jal>)  notwichftanding  the  ftattKc  of  18  EUz.  tap.  7. 

But  the  acceflaries  as  well  before  as  after  are  within  privilege t)fclcif^ 
gy,  te-  neither  this  nor  any  odier  ftatute  hath  excluded  them  far}. 

&  AT.  dwgy  IS  Uken  away  alfo  in  cafe*  of      clergy   is  takca  iway  from  the  .  acceflanr 
fiaading  mute,  or  not  dirc^y  aufwciing.-      bcioie  tka  kiSi.  ^ 

II.  But 
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II.  But  now  as  to  burglary  joined  with  larceny  or  robbery  ia  the 
dwelling  houCoy  this  again  is  of  two  kindSy  eitlier  with  putting  in  fear, 
or  without  putting  in  fear. 

If  with  putting  in  fear,  then  by  the  ftatute  of  23  H.  a.  cap.  1 .  tfT  25 
H.  8*  cap.  3.  the  owner  or  dweller,  his  wife,  children,  or  fervant^ 
bemg  within  the  houfe  and  put  in  fear,  the  offender  is  ou{lcd  of  his 
clergy,  not  upon  the  account  of  the  burgUry  iimply  confidered,  but 
upon  the  account  of  the  robbery,  if  the  party  be  found  guilcy  by  ver* 
diA  or  confeffion,  or  (land  mute,  or  will  not  dire£Uy  anfwer. 

But  by  the  ftatute  of  1  £.  6.'  cap.  12.  he  is  excluded  from  clergy  in 
all  cafes,  if  any  perfon  were  in  the  houfe  and  put  in  fear. 
f  r  -i  And  altho  as  to  the  acceflaries  before^  the  ftatute  of  £.  6. 
*'*'  ■'  cap.  12.  reft9res  clergy  unto  them,  yet  by  the  ftatute  of  4  id  B 
P.  bf  At.  cap.  4.  clergy  is  in  this  cafe  taken  away  from  acce£Qu:ies 
before  the  fa£l,  viz.  counfellors,  or  commanders  to  do  any  robbery  in 
a  manfion-houfe  are  onfted  of  clergy  in  all  cafes. 

But  if  it  were  a  burglary  joined  with  robbery  of  goody  out  of  die 
houfe,  whether  the  pany  were  put  in  fear  or  not,  the  principal  is^ 
oufted  of  clergy  by  the  ftatute  of  18  EUz.  cap,  7.  upon  the  fingle  a€v 
count  of  the  ofienfe  of  burglary,  (if  the  offender  be  outlawed  or  con*' 
vid  by  verdiA  or  confeflion,)  for  that  ftatute  as  to  the  point  of  clergy 
is  not  at  all  concerned  as  to  die  robbery,  byt  fingly  upon  the  accoonr 
of  burglary  the  clergy  is  ouflcd,  tho  he  be  acquit  of  the  robbery  or 
larceny. 

But  dien  as  to  the  acceftarxes  before  die  &A  it  isconfiderable,  whe> 
ther  in  burglary  joined  with  robbery  without  putting  in  fear  die  accef<* 
iary  ftiall  be  oufted  of  clergy  by  the  ftatute  of^fd  5  P.  id  Af.  ct^.  4* 
it  feems  to  me  to  be  with  this  difference. 

If  the  principal  be  indiAed  upon  the  ftatute  of  5  C</  S  £.  6.  cap.  9. 
f|>ecially,  fetting  forth,  that  the  oOFender  fehnic^  id  bwrglarhhr  fngit 
Jotnwn  J.  S.  pr4tdUf9  J.  S.  ux^re^  liieris  id  firviintibus  fuis  in  eidem 
damo  exijiintibusj  and  ftole  the  goods  in  the  iame  houfe,  then  the  ac- 
ceflary  to  fuch  an  indi&nent  fliall  be  arraigned  and  tried,  and  if  con- 
vi6ied  ftiall  be  oufted  of  his  clergy  by  force  of  the  ftatute  of  4  tf  5  P. 
id  M.  cap.  4. 

But  If  in  that  cafe  die  principal  beconvi&  of  the  burglary,  but  acquit 
of  die  roblwy,  the  accefflary  ftiaU  have  his  clergy,  for  the  ftatute  of 
4  id  5  P.  id  M.  doth  not  exclude  the  acccflary  from  clex^,  but 
wbcft  thcfe  was  a  robbery. 

And 
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And  again»  if  the  principal  be  indic^sd  generally  of  burglary  and 
robbery  without  forming  the  indiftraent  cither  upon  23  H,  8.  ot  put* 
ting  in  fear,  or  upon  the  ftatute  of  5  £^  6  £.  6.  the  owner,  his  wife  or 
children  being  in  the  houfe,  tho  the  principal  be  convidJed  r^r^n 
and  ouftcd  of  his  clergy  by  the  ftatutc  of  18  Eliz.  yet  the  ••*'*'-■ 
acceflary  fliall  have  his  clergy,  altho  here,  were  a  robbery  committed 
in  the  dwelling  houfe,  and  fo  within  thc.ftatute  of  4  {^  5  P.  ^  M^ 
cap.  4.  and  the  reafons  are  apparent. 

1  •  Becaufe  the  principal  is  not  oufted  of  his  clergy  in  refped  of  the 
robbery,  for  that  not  being  laid  according  to  either  of  the  (I'atutes  of 
23  /f.  8.  or  5  £sf  6  E,  6..  if  there  were  no  burglary  in  the  cafe,  he 
ihould  have  had  his  clergy,  and  he  is  oufted  of  his  clergy  merely  upon 
the  account  of  the  burglary  by  the  ftatute  of  18  Eli%.  cap,  7.  and  not 
of  die  robbery,  becaufe  not  laid  purfuant  to  either  of  thefe  (latutes  of 
23  H.S.isf  5  i^  6  E.  6.  and  the  ftatute  of  4  tf  5  P.  W  -Af.  oufts  the 
acceftary  of  clergy  in  relation  to  the  robbery  in  the  dwelling  houfe» 
and  not  in  relation  to  the  burglary. 

3.  Becaufe  the  ftatute  of  4  tf  5  P,  Csf  M.  cannot  at  all  have  any  * 
refpe^t  to  the  ftatute  of  18  Ellz,  which  was  made  twenty  years  after, 
and  at  the  time  of  the  ftatute  of  the  queen  neither  limple  burglary,  nor 
burglary  joined  with  robbery  had  oufted  the  principal  of  clergy,  onlefs 
the  robbery  were  purfuant  to  the  ftatutes  of  23  JFf.  8.  or  5  {^  6  £.  6. 
which  js  not  laid  in  the  indidbnent  purfuant  to  either,  and  therefore 
the  acceflary  could  not  be  oufted  of  clergy  by  4  {^  5  P.  &  Af.  in  this 
cafe,  when  if  the  principal  himfelf  had  been  indi6led  of  burglary  and 
robbery  generally,  he  ftiould  have  had  his  clergy  both  as  to  the  burg- 
lary and  as  to  the  robbery  \  fo  that  upon  a  general  indiftment  of  tho 
principal  of  burglary  and  robbery  in  the  houfe,  the  acceflary  can  in  no 
fort  be  excluded  of  clergy,  unlefs  the  principal  be  fpecially  indicted  of 
the  robbery  purfuant  to  the  ftatute  of  23  H.  8.  the  owner,  his  wife  or 
children  being  in  the  houfe  and  ^ut  in  fear,  or  according  to  the  ftatute 
of  5  tf  6  £.  6.  cap.  9.  the  owner,  his  wife  or  fervants  being  in  the 
houfe,  for  tho  the  principal  upon  a  general  indidhnent  of  burglary  and 
robbery  may  be  oufted  of  his  clergy  by  the  ftatute  of  18  Eliz.  if  found 
guilty  of  the  burglary,  yet  he  cannot  be  oufted  of  his  clergy  upon  the 
account  of  the  robbery,  becaufe  not  particularly  laid  accord-  ^  ^  - 
ing  to  the  old  ftatutes,  and  confequently  the  acceflary  muft  ^  "^ 
in  that  cafe  have  his'  clergy  ("tj. 

fh)  But  ai  to  ihit  point  the  liw  it  now     clergy  it  uken  tvay  fron  the  acteffiiry 
altered,  for  by  3  tf  4  M^.  f^  M*  <ttp,  o.     i«/ir<  ia  aU  cifei  of  burglary. 

Vol  II.  Y  But 
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But  id  all  cafes  acceflaries  aftet^  muft  have  dicir  clergy. 

See  the  rerereoco  at  the  cad  «r  cb.  XLIV.  imc. 


I 


CHAP.    L- 

Cfncerning  cictgy  in  firiapte  hrcoiy  ami  9tkirfehnies. 

Come  now  to  confider  of  fome  otbcr  kinds  of  felonies,  wheretn 
clergy  is  taken  away,  and  efpecially  in  larcenies  of  feveral  kinds. 

1.  Stealing  of  borfes.  2.  Sacrilege. .  3.  Taking  from  the  perfon 
dam  id  fecrwti.  4.  Scrvante  robbing  their  mafters.  5.  Taking 
clothes  off  from  racks.  6.  SteaKng  king^s  ftores.  7.  Taking  away 
women  againft  Aeir  wills.  8.  I  fliall  conGder  of  piracies  and  rob* 
bcries  upon  the  fea.  9.  Concerning  clergy  of  prtfoners  arraignied 
before  the  ftcward  and  marlhal. 

I.  By  the  (latute  of  1  E.  6.  cap.  12.  the  felonious  dealing  of  horfot 
sxiares  or  geUIngs  is  put  from  the  privilege  of  clergy. 

1.  If  ifae  perlbn  be  attainted.  2.  Or  convIA  by  TerdiA  or  confef* 
iion.  3.  Or  ftands  mute.  4.  Or  will  not  diredlly  anfwer.  This 
was  in  cfie<a  enaded  before  by  37  H.  8.  cap.  8.  but  it  was  neccffary 
to  be  re-<naded  here,  becaufe  otherwife  the  general  claufe  in  the  a^ 
of  1  E.  7.  cap.  1 2.  reftoring  clergy  in  alt  cades  where  they  had  it  before 
1  H.  8.  had  reftored  clergy  in  this  cafe. 

t^6c^  Tberearofca  doubt,  whether,  if  there  were  one  horfe, 
mare,  or  gelding  ftolen,  the  ofienderfhould  have  had  clergy; 
aodthe  reafonof  the  doubt  was  not  finglyy  becauib  the  ftatute  of  1  £. 
6.  was  in  the  plural  number,  horfes^  mares^  or  geldings^  for  then  it 
might  as  well  have  been  a  doubt,  whether  upon  the  fiatute  of  23  H. 
S.  cap,  ].  hie,  that  had  wilfully  bumed'one  houfe,  (bould  not  have  bad 
his  clergy,  becaufe  the  words  of  that  (latute  are  in  (he  plural  number 
divtUing  houfts  or  barns ;  aad  fo  for  robbing  any  churches  or  chapels. 

But  the  reafon  that  ma<k  the  fcruple  was,  becaule  the  (btute  of  37 
H.  8.  cap*  8.  was  esqirefly  pennetl  in  the  fingular  number.  If  any  man 
d^fieal  019  h$rff^  mart  9r  filly:  and  then  this  Aatute  of  1  E.  6.  thus 
varying  the  number,  and  yet  expreffy  re|)ealing  all  other  excluHons  of 
clergy  introdaeei  fincc  ihc  bcgiu^ing  of  J7.  8.  made  fome  doubf, 

wheAer 
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whether  it  were  not  intended  to  enlarge  ^ktgff  where  only  one  horfe 
was  ftolen. 

To  remove  diis  doubt  was  die  flatme  o(  2  tf  S  E.  6.  cap.  33. 
whcreb)r<lergy  is  excluded  from  him  that  deals  one  horfe,  gelding  or 
mare  in  all  the  cafiss  of  attainder,  oonvi<!Hon,  {landing  mate,  or  not 
direfiiy  anfwering. 

Thefe  ftatutes  eatdode  the  principal  from  clcrgf  in  adl  thefe  cafes» 
bnt  the  acce&ry  hfrr9  0C€^ir  bate  the  pririlege  of  clergy,  i  HUr. 
Df.  99  a. 

But  by  the  ftatnte  of  31  EBx.  cap.  12.  infimftaunl  aoceflaries  bodi 
itfort  arid  after  m  horiii  ftealing  axe  oufted  of  deigy,  as  the  principal 
ought  to  be. 

IL  As  to  (acrilege,  vfk.  die  felonious  taking  of  any  goods  out  of 
any  pariOi  church,  or  other  church  or  chapel*  ihe  principal  is  ouftwl 
of  clergy  by  dieilatutes  of  23  H.  8.  cap.  1.  2S  H.  8.  cap.  3.  uild  TaiUy 
by  1  M.  6.  cap.  12.  in  all  caies  above-mentiontd. 

Andbydieftacaieof23ir.  8.«a^.  1.  die  acceflary  i^or/ ,  iffeuni 
'  guilty  by  terdid  or  confeffion,  was  of  clergy,  but  thai  is  repealed  by 
1  £•  6.  cap.  12.  as  to  aU  accaffiiiies. 

And  the  flamte  of  4  f^'$  P,  V  M.  cap.  4.  extends  not  to  «.  ^g^ 
this  calii^  for  it  takes  away  clergy  from  robbery  of  any  dwell-    *^     -' 
ittg  hottfe,  but  dodi  not  extend  to  robbing  of  d&urches  or  chapels  (c). 
'  And  ceitaioly  clergy  wu  not  taken  away  in  cafe  of  fecrilege  at 
common  Uw,  or  if  it  were,  yet  die  (btpue  of  26  E.  3.  pr9  cUro  cap.  4* 
reftored  clergy  in  diat  cafe  as  weU  as  odiers,  and  the  ftatotes  of  23  H. 
6.  V  1  £.  6.  Kad  been  needleft  in  this  cafe,  if  fecrikge  were  oofted  of 
clergy  at  common  law,  and  aocordingly  in  die  book  of  26  Affix.  19* 
(i)  and  confequcndy  it  is  miftaken  in  P9uhit^%  cafe  1 1  Co.  Rep.  29.  b. 

III.  i\s. to  picking  ofpockeU,  by  dieftatote  of  8  Eliz.  cap.  4.  ^*  If 
'*  any  perfon  be  indiAed  or  appealed  for  felonious  taking  any  mooey, 
**  goods,  or  chattels  from  the  pcrfin  of  another  privily  without  hif 
*•  iaowUJgi  m  any  place  whatfoever,  and  be  feond  guilty  by  twelve 
<*  men,  or  confels  upon  his  arraigmneat,  or  be  outlawed,  or  fiands 
^  d»ftioately  mule,  or  will  not  dirediy  aufwer^  or  challenge  perem^ 
"  torily  abovetwenty,  he  (hall  be  ex^uded  from  dergy. 

fe)  8itt  if  tMt  fluwia  be  eonftnted  •  (if  rUt  4imima  tS  Mm.  17.  €mh» 

'kvtglarf.  U  it  feenu  to  be  tcdordiostD  193.  flStimirotoE.  %.  Otrm$  »S|.  b«t 

the  bnoa  of  ta  ^JIm.  ^.  tbea  ctem  mUciM^x^3Mfi^.P.C.fti.t%^.4.»ym§ 

-would  be  aylnded^  From  V»  toedbrici  w*  UH  totbc  4ileMtioft  of  the  onMnMy  toclana 

fin,  byibe|l^4.orir.  4r.ili.«»/*9-  hiaio^iioc.  rkk  A.  f. €. f.  114. 

T2  Upon 
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Upon  this  (Vatute  thefe  things  are  obfervable. 

1 .  It  muft  be  taken  from  the  per/on, 

2.  It  muft  be  taken />riz;i//  without  His  knowia/ge^  and  fo  laid  in  Ac 
indidment ,  otherwife  he  (hall  have  his  clergy. 

3-  The  goods  muft  be  above  the  vaflue  of  1 2^.  for  tho  in  robbery  of 
never  fo  fmall  a  value  clergy  is  oufled,  becaufe  done  violently^  yet  here 
it  is  otherwife,  for  if  it  be  not  above  the  value  of  1 2d»  it  is  but  petit 
brceuy,.  for  the  ftatute  did  not  intend  to  alter  the  nature  of  the  crime, 
but  to  exclude  clergy,  where  it  was  grand  larceny.  Co.  P.  C  cap.  16* 
p.  68.  (ej. 

-   ^  -.      4.  It  doth  not  ouft  the  acccflkry  cither  before  or  after  of 

*■*'   '-■  the  privilege  of  clergy. 

IV.  Concerning  fcrvahts  carrying  away  their  mafters  goods  to  die 
▼aluc  of  40j.  this  was  made  felony  by  the  ftatute  of  11  H.  8.  cap.  7. 
(fj.    And  by  the  ftatute  of  27  i/.-8.  cap.  17.  clergy  was  taken  away. 

By  the  ftatute  qf  1  E.  6.  cap.  12-  rcftoring  clergy  in  all  cafes,  as  ic 
was  before  1  H.  8.  except  the  cafes  npcntioned  in  that  ftatute,  clergy  is 
reftored  to  that  o£Fenfe.  , 

By  the  ftatute  of  1  Mar.  cap.  I.  repealing  all  felonies  enabled  fince 
1  H.  8.  the  very  aft  kfetf  of  21  //.  8.  making  this  felony  is  repealed. 

But  by  tlie  ftatute  of  5  EUz.  cap.  10.  the  ftatute  of  21  i/.  8.  is  again 
rc-enaftcd  to  have  continuance  for  ever;  but  the  ftatute  of  27  H.  8. 
cap.  17.  taking  away  clergy  in  that  ofienfe  is  not  revived  and  fo  clergy 
ftands  allowable  as  to  that  offcnfe  at  this  day  (gj. 

V.  By  a  ftatute  made  ihc  22  Car.  2.  cap.  5.  clergy  is  taken  away 
from  thofc  that  fteal  clothes  off  the  racks,  with  power  in  the  judge  to* 
tranfport  them  to  the  king's  plantations  (h). 

VI.  By 

(i)  Vldi  Pari  I.  cttf.  44.  p.  51$.  "  a«  intent  to  fteal,  imbczzlc,  or  purloin 

fp  Thi»  ftatute  it  to  be  taken  ftriftly  •'  any  chattel,  bedding  or  furniture,  whicb 

with  relation  to  fuch  goods,  as  arc  aaoally  •*  by  contraa  or  agreement  he  or  ihcy  arc 

delivered  to  keep  by  the  ma]i&  or  mijirtfs  "  to  ufe,  or  Ihatl  be  let  to  him  or  ihem  to 

/)».  5.  *.  i.  for  as  to  plber  goods,  it  was  a  «*  ufc  in  or  with  fuch  lodging,  fuch  uking^ 

felony  It  common  law,  tho  under  the  value  ••  imbezMlling,  or  purloining  Ihall  be  to 

of  40f.  but  where  there  wai  a  delivery,  the  "  ".til  intents  and  purpofes  taken,  reputed 

fcrvant  being  in  lawful  poflcflion,  it  could  •*  and  adjudged  to  be  larceny  and  felony, 

•«ot  at  coinmon  la>v  be  a  felony,  sfidt  Part  •*  and  the  offender  (hall  fuffer  as  in  cafe  of 

1  p.  667.    Otherwife  tbcieftre  it  is  in  the  "  felony. 

cafe  of  a  lodger  fteal ing  goods  or  furniture         (g)  But  fince  our  author  wrote  is  Uken 

4)elonging  to  his  lodgings,  becauft  heisoot  away  again  by  11  Ann*  §ap.  7.  fronei  all 

•  Mtruftcd  wtCh  the  polfieffioo,  but  only  with  perlons,  (except  apprentices  under  the  age 

the  ufe,  and  therefore  it  waa  felony  at  com-  of  fifteen  years,  who  (hall  rob  their  ma» 

aonltw;  ^UePart  I,  p.  506.  however  to  fters,)  if  the  offenfc  be  committed  in  n 

t  obviate  ^U  doubt,  it  ia  enaaed  and  decla-  dwelling  houfe  or  outhoufe. 
r^  by  3  af  4  «K.  &f  M.  wp,  9.  .  ••  That  if         (b)  By  4  Geo.  %,  cap.  16.  the  fteating 

•*  any  pcfTon  or  pcrfonsiluil  take  away  with  linen,   fuftian,'  ^€.  ffom  fny  whitening 
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t 

' '  VI.  By  the  i^tute  of  22  Can  2.  cap*  5.  dergy  is  taken  away  frbm 
thofe  that  imbezzle  or  (leal  the  king's  ftores  ft  J. 

VII.  By  the  ftatute  of  39  Eltz.  cap.  9.  clergy  is  taken  away  frooi 
oflFenfes  committed  againft  3  H,  1,  cap.  2.  concerning  taking  away 
and  marrying  or  defiling  of  women  in  all  cafes,  viz*  upon  atciiinder, 
convidlion  hy  verdi<5l  or  confeffion,  (landing  mute,  challenging  above 
twenty  peremptorily,  outlawry,  not  dire£Uy  anfwering. 

It  extends  to  takeaway  clergy  in  thefe  cafes  from  all  principals  and 
accef&ries  before  the  £iA  in  express  words,  but  not  from  acceflaries 
after* 

VIII.  As  to  the  ftatute  of  28  H.  S«  cap.  15.  concerning  piracy*, 
robbery,  murdeis  and  manflaugliters  upon  the  fea»  it  is  ena£led» 
^  Thai  for  treafon,  murder,  robbery,  felonies  and  confederacies  done 
**  upon  the  fea  or  in  any  places  whereto  tliat  commiflton  extended  (k)^ 
'*  the  oflFenders  (hall  not  be  admitted  to  have  the  benefit  of  clergy  or 
«« (andluary,  bm  are  excluded  from  die  fame  (I) 

Upon 


gfoandl  to  the  vilue  of  jot.  or  bvying  or 

receiving  the  fame,  knowing  it  to  be  ftolen 
it  excluded  fro«to«cIergy  with  power  to  the 
court  upon  the  circumftaoces  of  the  cafe 
to  cranfport  the^ffcnder  for  feven  years. 

ft)  n»  is  ftich  manner  aa  is  forbid  by 
31  J?/i».  csp.  4.  whereby  it  was  made  fe- 
lony !  *#Vr  Psrt  I    p,  $^%, 
•     (kj  It  was  a  doubt  upon  this  ftatute, 
whether  an  acceflary  at  land  to  a  felony  or 
piracy  at  fea  was  included  within  the  ex- 
tent of  the  commiilion  dircArd  by  this  a£l, 
Tthr,  134,  135.  but  by  ii  fif   la  1^.  3. 
tsp.  7»  (continued  by  ^  ^n»,  tnp,  34.    1 
Ceo.  X.  dtp    ^(;.  and  made  perpetual  by  6 
Xie-i,  I.  €4p,    19.)  It  is  provided,  '*  1  hat 
*'  acceflaiiea  to  piracy  bciorc  or  after  fli.iU 
**  be  tried  and  adjudged  according  to  xS 
**  H,  S*  and  fliali  Cuiker  the  fame  pcnaliica 
■*  and  in  like  manner  as  i)ie  principals. 

Ua  mortal  11  ruke  be  given  on  the'high 
fea,  or  on  the  iboie  at  lull  fea,  and  the 
paity  die  upon  the  (bore  at  low  water, 
this  IS  not  within  ihik  ftatuic,  uor  (hall  the 
admiial  have  jurifdi^ion  to  try  the  oftcnfe, 
Bor  yet  can  it  be  trjcd  at  common  law  by 
a  general  commiifion  of  tyer  and  tttmimcrt 
vide  Jupra,  p,  to  ^  Part  I./.  426.  To 
remedy  this  inconvenience  ii  is  piovided 
by  2  Gm.  1.  cap,  11,  **  That  where  any 
•*  pcrfon  fhali  be  lelonioufly  ftricken  or 
«*  poifonr.4  upon  the  fea  or  any  pUceout 
«*  t>f  En^hndf  and  Iball  die  theie«f  ok 
«•  Mng/aji  i  or  Ihall  be  fdonioufly  ftiicke^ 
*  or   poifontd  ai  any  placp  m  ^MgUndt 

Y 


**  and  flnll  die  thereof  vpoo  the  fea  or  any 

**  place  out  of  Engfitna,  an  indidrocnl 
**  may  be  fonnd  in  fuch  county,  where 
<*  fuch  death,  ftroke,  or  poifoniog  (ball 
*<  happen,  aghinft  both  principals  and  ac- 
**  ceuaries,  and  miy  be  pt oceedcd  upon  iQ 
**  the  fame  Aianner  u  if  fuch  ^felonious 
('  ftroke  and  death,  or  poifoiiii^g  and 
**  death  had  happened  in  the  fame  coun« 
<•  ty,  where  fuch  indiAmeot  Oiall  b« 
**  found. 

("IJ  It  was  doubted,  whether  this  fta- 
tute of  n8  //.  8.  had  not  taken  away  the 
trial  of  thefe  offenfes  before  the  admiral, 
or  his  lieutenant  or  commifflary,  whiok^ 
had  occaliuncd  a  total  difufer  of  fuch 
manner  of  trial  to  the  encouragement  of 
pirates,  who. could  not  be  tnea  by  t>iis 
ftatute*  unlefs  (at  great  trouble  and  ex* 
pence ^  brought  to  England^  and  therefore 
the  aforcfaid  (Utute  of  1 1  &  f  1  ^.  ^  eat. 
y.  provides,  thet  they  may  be  tried  by  tile 
court  of  admiralry  according  to  the  direc- 
tions of  thata6i,  which  are  theie  particu- 
larly mentioned. 

fiy  the  fame  (Utute  it  is  enaded,  ^  That 
**  i(^  any  of  the  king's  naiuial  botn  fub« 
**  ItCti  (nail  commit  any  piracy,  robbery, 
**  or  uGt  o(  heftjiity  a^inft  oth':rr  the 
•<  king's  fubjr^s,  altho  it  be  under  colour 
*«  of  a  commifBon  from  any  fovdgn 
•*  prince  j  or  being  a  commander  or  maf- 
*•  ter  of  a  (hip,  or  feaihan  (ball  (eioniou(Iy 
<^  lun  away  wtth  his  (hip»csfr.  or  volun* 
«<  taiUy  yield  up  the  fame  to  any  pirate, 
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Upon  conCderation  oF  tke  ftamts  of  1  E»  6.  cap.  1 2.  which  iik 
all  cafes  not  mentiood  in  that  ftatuce  reftoi^  the  privilege  of  clergy, 
as  It  was  before  1  H.  8.  it  it  iaid  in  Potdttr't  cafe  1 1  Co.  Rtp.  31.  k. 
chat  thereby  clergy  is  reftorcd  in  cafe  of  pinu:y. 

But  upon  confideration  of  both  thefe  ftatutes  I  think  as  followetfa, 

1.  Ftrft^  That  by  the  ftatnce  of  1  £.  6.  cap.  \2.  in  all  other  fUo* 
nies  (not  particularly  excepted  by  the  ftatutc  of  I  jE.  6.  cap.  12.)  that 
the  common  law  takes  notice  of,  clergy  is  rcftored  by  the  ftatnte  of 
1  jE.  6.  cap.  12.  notwithftanding  diis  ftatute  of  28  if.  8.  cap.  15. 
even  for  felonies  widiin  that  jurildiAion  or  commiffion  of  the  admi* 
Falty  lettled  by  that  ftatute. 

And  thereforct  if  a  man  be  ilatn  below  the  brklges  upon  the  river 
Thames^  but  not  cm  maliiid^  or  if  a  larciny  be  committed  there,  that 
is  within  clergy^  if  committed  upon  the  land,  the  party  ihaU  be  ad* 
snitted  to  his  clergy  by  force  of  the  ftatute  of  1 JE.  6.  cap,  12. 

2.  Secondly^  if  ftich  a  felony  were  committed  upon  the  high  fea^ 
that  were  not  excepted  by  the  ftatute  of  1  E.  6.  cap.  12.  but  fliould 
have  had  dergy  by  diat  ftatite  were  it  upon  the  land,  in  fudr  cafe^ 

f       .  tho  the  proceeding  be  by  the  ftatute  of  28  H.  8.  the  party 
^'   ^  iball  have  his  dergy,  for  the  ftatute  of  I  JE.  6.  is  general,  in 

M  9thcr  cafes  cf  fchny  ckrgf  Jkall  he  cUlawd  at  it  was  before  I  H.  8« 

and  the  exemption  of  dergy  (*)  was  before  that  ftatute  of  28  H.  8. 

extendible  to  the  admind's  jurifiliAion,  as  well  as  to  courts  of  oom- 

man  law. 

3.  Thirdfy^  But  as  to  piracy  or  robbery  upon  the  fea  by  piraiea 
toA  rovers  I  think  dergy  remains  ftitl  taken  away  by  the  ftatute  of 

**  or  briflf  wBj  Maciiif  ndbfr  fron  any     **  aMll  lit  out  any  (btp  or  vdfet  with  focli 
•*  pirate,  cfiaayy  or  rebel,  or  eDdeavom     ^  ^^f^t  or  fliaij  confult  or  corrcCpond 


•*  to  corrupt  any  comaian4er,  hfi,  to  yield  **  with  a^y  ptnce,  Vr.  knowiof  bim  10 

«*  up  or  run  away  with  any  Aip,  We.  or  '*  be  fiidi,  or  (hall  forceably  Mrd  and 

«*  turn  pirate,  or  fo  over  to  pirates,  or  if  <•  enter  any  merchant  Ihip  on  the  hich  fais, 

^  any  perfon  (ball  lay  violent  handa  on  bi#  **  or  in  any  port,  haven  or  creeht  and 

«'  commander  to  hinder  him  from  Sghtfng  '<  fli^I  throw  over-board  or  dcftroy  any 

^  in  defcnfc  of  his  Ihip  pr  goodf ,  or  Ibafl  **  nart  of  the  gooda  or  mcrchandtsei  bc^ 

*«  confine  hia  mafler,  or  endeavour  to  make  **  longing  to  fuch  fliip,  fuch  oicndcr  fluU 

««  a  revolt  in  hit  fhip«  every  fnch  perfon  *»  be  adjudged  gntjty  of  piraty,  and  IhaB 

«•  Ihall  be  ndjttdged  a  pirate,   felon  and  **  be  tried  according  to  the  Ibeutea  of  »a 


H  fobbcr.  •'  ir.S.ITiiClftt  IT.  3.  and  being 

-    ' %44.  «•  All  perlont,  who     «  vidcd  IhaH  f nifer  aa  a  pinte  Withom 


lySG<«>a.r4.S4.**AI]perlipm,wb0  «  viacd  IhaH  foA 

hy  II  £/  IS  W.  3.  top.  7.  are  dccltted  **  benefit  of  c]cr|nr. 

•eeclbriestoany  piracy  theit  mentitMid,         (*)  Fim  the  aUo* 

M  am  declared  to  DC  jprincipalpiratea.  «ttr  author  here  meant  by  tMmfukn 

By  the  iamclbtutc  it  it  provided,  **lTi|t  ihe  prtvilm  of  bctn^  enempmon ,^ 

f*  if^any  oitf  iball  trade  with  or  hrtUk  of  clergy  from  pamfiuBcni  m  the  Itnif^ 

«  aay  pustc»  ^^  ^i^  pn^UmUf  UTr.  at  a^pentsowiSi 
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<2S  H.  8.  an]  is  not  rcftorvd  by  1  £.  6.  cap^  12.  frnj^ztid  the  rea- 
fons  are, 

1.  Bccaufe  I  take  it  before  l-^ff,  8.  tbere  was  no  clergy  allowable 
for  it  ac  common  law,  for  it  was  an  ?l&  of  hoftiliry,  and  confequently 
is  not  touched  by  the  ftatute  of  1  £.  6.  cap.  12. 

2.  Admitting  that  clergy  were  allowable  in  piracy  before  I  H.  8. 
and  taken  away  merely  by  the  ftati^te  of  28  H,  8.  a^.  15-  yet  clei]gy 
if  not  reftored  by  1  £•  6.  therein,  becaufe  it  redotes  it  only  in  ail 
other  cafis  9if  fiiony^  which  is  intended  only  of  felony,  whereof  the 
common  law  takes  notice,  but  piracy  is  of  another  nature,  and  the 
common  l^w  takes  net  notice  pf  it  linger  the  name  oi  felony j  and  there- 
fore a  pardon  of  a)l  fihnm  pardons  not  piracy :  vide  Co.  P.  C*  cap.  49. 
/«  1 12, 1 13*  and  accordingly  the  ^fe  hs^th  obtained  in  the  proceedings 
of  the  commiflions  founded  upon  28  //.  8. 

IX.  As  to  the  ft^M^e  of  33  H.  S*  e^ap,  12.  touching  felonies  in  the 
king's  houfhold  and  proceedings  thereupon  before  the  lord  fteward 
there  is  a  claufe,  (bat  in  cafe  of  manilaughter  in  the  king's  houfe  tried 
hefore  the  lor4  l%^?f<l»  and  alfo  in  all  xither  felonies  committed  with- 
in the  king's  houfe,  tj^e  offenders,  the  abettors,  procurers,  and  re* 
fceiverf  being  conviA  fl^all  fuffer  pains  of  death,  as  appertaineth  to 
felons,  wilthput  benefit  of  clergy. 

In  my  opinion  the  ilatute  of  1  £.  6.  cap,  12.  hath  repeald  .  « 
ib  much  of  this  (latute,  as  eXvCludes'from  clergy  fuch  offcnfes  ^^  ^  t 
as  are  not  exempt  from  clergy  by  1  £.  6.  for  thefe  are  felonies,  that 
the  law  takes  notice  of,  and  fuch  wherein  clergy  was  allowable  before 
1  H.  8»  and  confequently  the  general  words  of  that  aCi  reftore  clergy 
Jn  thefe  caics,  tho  the  proceeding  thereupon  be  before  the  lord  fteward 
by  this  a3  of  33  M  8.  cap,  12.  for  the  words  of  I  E.  6.  cap.  12.  are 
general  in  all  other  felonies^  and  they  are  in  materia  favor abili^  in  cafe 
of  life,  and  in  cafe  of  a  privilege,  which  hath  been  ever  favoured  In 
law^  and  therefore  iball  be  generally  con(li*ued  and  not  reftrained  by 
coi^Tu6lion  or  interpretation. 

See  the  refercocci  at  the  tJoA  of  ch.  XL1V.  tnte* 

(m)  A«  to  thofe  who  flull  eomimt  «iv  m  ao  rocntlon  is  |h«d^  of  fiich  M  were 

oftciife»  for  which  they  ought  to  he  mL  deemed  pirates  before  that  ftatute,  it  is  ia 

Midgcd  ptmet,  felons,  and  robbers  by  ii  argument,   that  the  laW  %ra»  taken  to.  bte* 

V  \%W,y  cap,  7.  clcrjry  is  exprcfly  taken  that  they  >^cre  o^Aed  of  clergy  bcforr^ 
Vm\x  hoia  fuch  py  4  6 to,  I.  (§f*  lu  sod 


Y  4  CHAP. 
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CHAP.    U* 

What  perfoDS  are  §r  an  net  capable  of  clergy. 

IHAVE  gone  through  the  confideration  of  the  crimes  or  ofitnfeS) 
wherein  clergy  is,  or  is  not  allowable ;  I  now  come  to  coniider 
the  perfons  that  are,  or  are  not  capable  thereof,  admitting  the  crimes 
thcmfclves  within  clergy. 

Touching  perfons  to  be  admitted  to  clergy,  fucceffion  of  times 
hath  made  great  change  in  tl^e  law.  Antiently  Nuns  profefled  were 
admitted  to  the  privilege  of  clergy,  tho  they  could  not  be  priefls,  yet 
they  are  within  the  priviUglum  or  immunitas  ecelejia^  and  had  then* 
clergy,  22  £.  3.  Cor$n>  461.  but  other  women  had  not  by  die  com- 
-mon  law  the  privilege  of  ckrgy. 

3ut  at  this  day  pofleffion  is  aboliflied,  and  no  woman  admitted  to 

the  privilege  of  clergy  at  this  day ;  only  by  the  ftatote  of  21  Jat. 

.  cap,  6.  if  a  woman  be  lawfully  convid  by  verdid  or  con^ 

**'  •*  feffion  of  ftealing  goods  under  the  value  of  \0s,  and  above 
the  value  of  \2d.  being  fuch  an  ofienfe,  wherein  a  roan  might  have 
his  clergy,  (he  (hall  for  the  firft  offenfe  be  burnt  in  the  hand,  and  to 
be  fieirther  puniihed  with  whipping,  fending  to  the  houfe  of  corredion, 
imprifonment,  &r.  as  the  judge  (ball  in  difcretion  think  fir,  this  aft 
hath  continuance  to  this  day  by  the  ftatutes  of  3  Car.  1 .  cap.  4.  16 
Car,  1.  cap^  4.  (a). 

Again  by  the  ftatute  of  bigamy  cap,  5.  fb)  Bigamus  was  oufled  of 
clergy,  40  AJfa.  17.  but  by  the  ftatute  of  1  E.  6.  cap.  1^2.  he  is  re- 
ftored  to  the  benefit  of  clergy,  if  the  offenfe  be  within  clergy,  and 
tho  Stamf,  Lib,  II.  cap,  46.  foL  134.  h,  doubts  whether  that  point 
of  the  (Vatute  be  not  repeald  by  the  ftatute  of  I  {^  2  P.  &  M*  cap.  8. 
whereby  all  (btutes  againft  the  authority  of  the  Pope  or  See  of  Reme 
are  repeald,  yet  the  law  hath  been  fufficiently  fettled  in  this  point, 
xhaitbiganms  hath  his  clergy  at  this  day  T.  3  Eli%.  Dy,  201.  *.  Lamb\ 
,  cafe,  for  by  the  ftatute  of  1  Eliz,  cap.  1.  all  the  claufes  in  the  ftatute 

fa)  Bat  now  apon  the  ftatute  of  ;;  C^  4  to  fuch  puni(hment,  as  a  man  irouM  be  m 

^  fF.&  M,  etf. «.  a  vroman  convided  or  the  like  cafe,  viat.  be  burnt  in  the  hand  aiTd 

ootlawd  for  any  Mony,  for  which  a  man  detained  in  prifon  at  the  difcretion  of  the 

naight  have  hit  clergy,  fhaU  upon  praying  judge,  not  exceeding  pne  year,  ^ 

the  benefit  of  that  ttatutc  be  lobjea  only         (hj  a  C».  Jnfilt,  p.  173*  V 

of 


UftTORlA  PLACITORUM  CORONiE.      374 

t)f  1  i^T^  P.  M>  <oP'  8-  not  fpccially  excepted  a»  repcaH,  and  thU  is 
none  of  the  excepted  claufcs,  and  fo  the  ftatutc  of  I  E.  6.  cap.  1^ 
ftamls  renewed  by  1  Elm.  nap.  1 .  if  at  all  impeached  or  repeald  by 

\ti2P.iiM. 

Again,  at  common  law,  if  the  cterk  convia  delivcrd  to  the  ordi. 
tiary  had  broke  &e  bi(hop's  prifon  and  been  after  taken,  he  had  lot 
the  benefit  of  his  clergy,  ^2  E.  3.  Coron.  257.  but  at  this  day  tli^t 
<an  never  come  in  queftion,  for  by  the  ftatute  of  J  8  EUz.  cap.  7. 
clerks  convid  are  not  now  to  be  ddiverd  to  the  ordinary,  bat  burst 
in  the  hand  and  fo  difcharged. 

Again,  antiently  the  law  Ivas  held,  that  if  the  prifoner  had  not  *«- 
litum  li  tonfuram  clericalem^  he  (hould  not  have  the  benefit  of  clergy, 
26  J^19.  20  E.  2.  Cmn.  233.  or  the  ordinary  might  r^„^ 
hav«  rcfufed  him,  tho  he  could  read ;  but  in  procefs  of  time  LJ/ J  J 
'Aat  law  was  altered  and  the  court  would  admit  him  to  his  clergy,  if 
the  cafe  were  within  clergy,  tho  he  had  not  iaUtum  i^  tonfuram,  if 
he  could  read,  and  tho  the  ordamoy  refufed  him  upon  that  account. 
9  £.  4.  28.  A.   34  H.  e.  49.  a.  6. 

«  A  ft«m  attaint  (♦)  of  herefy,  a  Jw,  or  a  Turk  ihall  not  have  their 
clergy,  but  a  perfon  exoommunicate  fliall  have  his  clergy.  1 1  C#« 
Hip.  29L  *.  PBulter's  cafe. 

A  Grak  or  alien,  who  knows  not  our  letters,  (hall  have  his  clergy, 
and  fhall  read  in  the  book  of  his  own  country.   B.  C/ergy  20. 

A  baftaid,  a  man  blind  Ihall  have  his  clergy  fcj,  if  be  can  fpeak 
Latin  congruoufly.    S.  CUrgy  21,  22. 

By  the  ftattlte  of  4  H.  7.  cap.  13.  **  A  man  not  within  holy  orders, 

«<  that  bath  once  had  his  clef]gy,   (hall  be  burnt  in  the  baUd  with 

^«  widi  M-or  T,  andbcing  after  arraigned  for  any  fuch  offenfe,  fviz. 

'f  an  ofienfe  within  clergy,)  he  fliall  not  be  admitted  to  his  clergy  a 

f*-  fecond  time.     **  And  if  any  roan  upon  a  fecond  arraignment  for 

V  fuch  offenle  claim  tts  clergy,  as  being  a  clerk  in  orders,  if  he 

'  •«  have  not  his  letters  of  ciders,  or  certificate  of  the  ordinary  witnefT- 

^  ing  the  fame,  the  juflices  (hall  by  their,  difcrction  give  him  a  day 

■*  to  bring  them,  at  which  day  if  he  fail,  he  (hall  lofe  his  clergy  thaf 

.^*  lecond  time. 

(*]  Thii  Ihoald  be  convict  ind  fo  it  is  Co.  Ref.  29  k.  &  Sr$ki  in  the  plaee  cited 

csprcft  in  the  aothority  here  cited,  ves.  above  makes  a  fu^n  of  it,  becaufe  he  can 

It  Co.  29.  k.  fbr  herefy  wrought  no  attain-  by  no  difpenfation  be  a  clerk  in  ordera, 

4cr,  altbo  by  1 H*  $.  cip,  7.  fcc-fimple  lands  eliUr  of  •  bafiard^  for  he  ma/  be  t  prkft 

#cre  forfeited  upon  convidion.  by  liccafc* 


((J  This  is  denied  of  a  blind  man,  ti 


Nit, 
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If$t0  a6  mm  ft%Il  hp  ^nft^d  pf  ha^  ^orgjr  a  iocpnd  time  ^y  ^ 
We  mark  in  bii  hmit  or  by  a  p«irol  av^rfnent  wit^iit  the  i^qr4 
tvftifying  it  (f  )t  m4  il  ferips,  t^at  if  b^  4€iiy  h^  is  die  fame  perfon, 
iflbe  mdl  be  joined  upon  it  and  tf  ied  to  be  the  iame  pcrfon,  before 
lie  caa  be  wM  of  clergy^ 

The  on)m»  th^t  come  und^r  the  aame  of  holy  or^r^*  were  fovr^ 
.        -  vi»p  0  ii^^pt  f^friifit  a  Jwcw,  and  a/utdfOf^Hi  odier  info- 
^^ '  *•'  rior  ofdein^  af  00$rci/l^^  UiiQrfs^  ^KplfffHf  V^*  were  opt  called 
koly  orderit  but  were  called  flm^i  m  minm^Hs, 

By  Ais  and  fome  odier  inftances,  which  appear  jn  the  ^tutef ,  it 
31  evident  thai  Ae  deiyy  in  oidci9  had  a  greater  privil^^  ^llowd  them 
than  otbeiii* 

1.  A  ctergyman  in  orden  m  (vcb  o»ftff  wherein  i:lei|y  i»  oi4id 
by  the  ftatmie  of  |  JE.  e,  ^^r^,  is.  ae  amrdert  robbery,  ftfc  h^th  po 
more  privilege  than  a  toy(nan»  becaufe  the  ftafnte  makes  no  eaK^epcpon 
or  provifioo  for  him. 

3»  If  a  ftatvie  be  mide  >fter  )  X.  6.  onfljng  eleigy  g^mUy,  as 
fim  fiatvte  of  4  fi  5  P.U  M.  cap.  4.  18  £^..  r^.  1*  a  ctergymap 
jn  Olden  baih  no  wm  pnyiicp  than  aootber,  for  tfie  ftatnta  psotides 
out  for  him.  5/«q/l  Z'.  C135.  ^ 

3.  And  tberefcM-e,  tho  die  ftatute  of  23  H-  6.  r^^.  1.  and  26  H.  (• 
C4i^.  8>  exdnding  clergy  A-om  thofe  found  giiBty  in  petit  trQufiani  mnrf 
der»  robbery,  t^c.  excepts  foch  at  are  in  the  order  of  CvMcacon,  or 
any  fiqccior  orders,  and  dirs^  them  io  be  delivemd  m  the  ocdiosiry 
to  remain  in  prifon  without  purgaaon,  or  to  be  degrsdad,  and  then 
fern  by  ^  ofdiaary  into  tJ^e  king's  beotch  to  be  exei^uied,  it  fiaems, 
tfiat  1^  privilege  is  at  diis  day  gone,  1.  Becauie  b)r  the  ftamte  of 
18  Eli%.  i0f.  i.  all  delivery  of  clerks  conviA  to  dieoidinary  is  whcAy 
taken  away.  2.  Becauie  in  all  ihob  cafes,  whcse  deigy  is  oufled  by 
the  Ibtute  of  23  H..i,  ckrgy  is  oufted  by  the  ftatute  of  1  £.  i.  €^.  12. 
(eaficcpt  bumiiy  of  botties,  and  acceiflaries  before  the  ia6k#  whidifiaod 
within  deigy  by  the  ftatute  of  1  £.  $•  ctf^  12.)  and  im  that  ftattrte 
Aere  is  im  iavio^  of  any  privilege  for  clerks  in  .ordan»  as  tbien  is 

And  then  as  to  acceflaries  before  the  hSt  clergy  is  likewife  gtno* 
nlly  taken  away  by  die  ftatute  of  iU  5  P.  (^  Af.  fftf.  ^.  vritbout 
SvfiAg  of  more  privilege  to  4ergymen  tbaa  lo  laymen* 

<f)  Oratfiofiericc  ilieftof;tar  the  |K)aaaer  of  cenifyiqc  wUdi  tec  14  V  |s  IT.  I. 

4  But 
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4.  But  as  to  the  pmilcge  of  a  feoQod  alloivwict  of  ckigy,  it  flioi^ 
laein  at  this  day»  clergymea  in  ofden  ihall  have  benefit  of  clergy,  m 
fecond,  third  time,  or  ofcener. 

The  iUtote  of  28  H.  8.  o^.  1.  pnti  dqgyinea  in  oidert 
under  die  fame  pains  and  dangen  in  relation  to  the  ftatnte  of  ^^^S* 
113  H.  8.  cap.  1.  25  H.  8.  a^.  S.  as  other  perfbns  not  in  orders ;  iti^ 
takes  away  the  priTilcge  gifen  by  83  H.  8.  and  £5  Hi  8* 

Then  by  the  fiatjite  of  32  H.  8.  cap.  3.  wliich  makes  die  fonncr 
perpetual*  it  is  fiuther  enaAed,  **  That  foch  peribns  as  be  wtdiin 
'*  holy  oviers*  which  by  die  kws  of  this  realm  onj^t  or  may  hate 
^  their  clogy  far  any  felonies,  and  flull  be  admitted  to  die  fimie* 
**  fliall  be  bomt  an  die  hand  as  by  deifcs  be  accuftomed  in  fuch  cales 
^  and  Ihall  (atta  and  incur  afterwards  aD  fiidi  pains,  dangers,  and 
'*  foifeitnres,  and  be  onkred  and  nfed  far  dieir  oflfcnies  of  falooy  to 
1*  all  intents,  pnrpoies  and  conftniAions,  as  lay  perfons  admitted  to 
**  their  ciei'gy  be,  or  ought  to  be  ordered  or  ufad  by  die  laws  and 
^  ftattttes  of  diis  reaki,  any  law  or  ftatuse  to  the  coottary  not- 
**  writhfiandiog. 

This  a£l  was  perpetual  and  fabjeAed  difks  Incidfn,  notvndiftand* 
Ing  the  ftatute  of  4  if.  7.  n^  13.  So  two  ioeontrcniences,  t/in*  I* 
To  burning  in  the  hand.    2.  Exclufion  of  cleigy  a  feoond  time. 

But  then  the  ftatute  of  1  £•  (•  cap.  12.  reflores  the  privilege  of 
clergy  m  aUcaies,  (eaotpt  tfaofa  oienfes  contained  in  the  ftatute  of 
1  E.  6.  and  expreily  exduded  from  dergy,)  as  it  was  befere  1  H.  8. 

And  ahfao  by  thb  ftatute  of  I  £.  6.  ^ebumfagof  a  detgyman  in 
orders  in  the  kmd  is  'not  taken  away  by  equeft  wotds^  yet  he  is  re* 
ftored  to  his  clergy  a  facond  or  other  time,  notwithftanditig  he  ha4 
formerly  his  clergy  and  was  burnt  in  die  hand.  , 

But  ahho  in  expmfii  words  it  reftotes  not  lo  clet^gymen  in  oiden 
die  exempdon  from  burning  in  the  hand  given  by  4  H.  1.  cap.  IS. 
yet  it  doth  b  equivalenoe,  for  it  t^oies  tdergy  in  all  ortier  caics  m 
Hit  WHtmir  madfmih  at  k  wm$  heftre  1  H.  8.  which  as  to  clergymen 
in  orders  was  widiout  faonBing  in  the  band,  and  acooidingly  to  AAi 
day  their  privilege  in  that  kind  andnues:  vkh%C$.lt^.6%l.  M$k, 
Ji^.294.  SmrU  U  fVUliMU. 

And  tis  a  miftake  to  lay,  diat  if  he  challenge  sAiove  twenty,  " 

he  fliall  lofe  his  cletgy  a  fecond  time,  becaufe  the  ftatute  of  ^-^^  -I  i 

1  £t  6.  in  letting  loofe  d»  dei|y  in  «Aer  ofenfes  mentions  not  diat 

caf^ 
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cafe,  for  in  cafe  of  challenging  above  twenty,  there  follows  neither 
penance  nor  judgment  of  death,  hot  only  his  challei^e  is  over- 
ruled {♦). 

But  indeed  the  cafe  of  outlawry  is  ca/us  mifus,  for  Ao  in  the  danfe 
excluding  clergy  the  word  attmukr  is  in,  which  extends  to  an  out- 
lawry, yet  in  die  fecond  daofe  reOoring  clergy  as  it  was  before  1 
H.  8.  in  other  cafes  atiaifukr  and  outlawry  are  omitted. 

As  to  clergy  of  noblemen* 

By  the  ftatutc  of  1  E.  6.  cap.  12.  .«  Peew  of  parliament  commit- 
•*  trog  felonies  within  clergy  may  pray  the  benefit  of  tbk  aA,  and 
«•  fliall  not  be  put  to  read,  nor  be  burnt  in  the  hand  forthefirftof- 
^  fenfe,  without  any  attainder  or  comiptioD  of  blood  to  be  incurred 
«'  thereby,  and  for  the  firft  offimfe  ihaU  be  deemed,  taken  and  ofed  as 
^  clerks  coni^d,  which  make  purgation,  widiout  any  fiutiier  privi- 
**  t^  of  dergy  from  henceforth  at  any  time  after  fer  any  caufe  to 
^  be  allowd  or  admitted. 

This  privily  of  peers  to  be  difcharged  in  dus  manner  by  this 
ftatttte,  1.  Muft  be  prayed  by  diem.  2.  Extends  to  all  cafes, 
where  a  common  perfoo  may  have  his  clergy.  3.  To  all  cafes  ex- 
ceptcd  from  clergy  by  diat  ftatute,  esocept  murder  and  poifoning  of 
malice  prepenfe. 

But  it  extends  not  1.  To  .felony,  put  out  of  clergy  by  any  fubfe- 
quent  ftatutc.  2..  Nor  to  felonies  within  this  ftatute,  where  he  can- 
not make  purgation,  as  if  he  abjure,  confefr  die  fcbny,  or  be  outlawd, 
by  the  opinion  of  Simf.  P.  C.  foL  130.  a.  but  this  latter  feems 
doubtful,  cfpcciaily  atdiis  day,  when  delivery  to  die- ordinary  and 
purgation  are  both  uken  away  by  18  £/<«.  cap.  7. 

I  think  it  was  never  yneant,  diat  a  peer  of  die  realm  fliould  be  put 
to  read  or  be  burnt  in  xht.  hand,  where  a  common  pcrfon  AoaM  be 
put  to  his  clergy,  neither  is  it  iaid,  that  he  ihaU  be  difcharged  fay  hit 

r:J77l  ^'''^^  *^  "^"^^^  ^^  *"  *^^"*^  ^'^^  *  common  periba 
» ^^   J  fliall  have  the  privikge  of  clergy  and  may  make  his  purga. 

.«on,  but  only  where  he  may  have  the  benefit  of  hii  dei^  in  die 

ft  ft  claufc  of  the  ftatute,  die  other  daufe,  QkaU  be  in  tafe  of  a  clerk 

€onvi/l,  that  may  make  purgation,)  is  only  for  his  fpeedier  cKfeliarge 

and  £utber  advantage,  and  not  to  reftrain  xhe  goieral  claiife«   * 

(•J  rikpf  /.  170, 34^ 

And 
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And  therefore  a  great  lawyer  in  the  late  times  hath  been  much 
blamed  for  burning  a  peer  of  parliament  in  die  hand,  that  oonf^M' 
an  indidbnent  of  manflaughter ;  and  it  was  the  only  eiror  of  note, 
that  the  perfon  erred  in  to  my  obfervation. 


^  CHAP.     LII. 

At  what  time  fkrgy  is  to  b$  allowi. 

ANTIENTLY  the  law  waa  very  unfettlcd  in  this  point,  till 
fettled  by  fubfequent  aAs  of  pailiame^  and  refolutions  of  the 
judges. 

Before  the  ftatute  of  Weftm.  1.  cap.  2.  the  ordinary  would  chaU 
lenge  clerks  as  foon  as  they  were  indited,  nay  fometimes,  as  foon  as 
they  were  im^ifond  (*),  before  they  were  iAdidled,  as  appears  by 
the  ftatute  of  Marlbr,  cap,  28*  (a). 

By  the  ftatute  of  JVtftm.  1 .  cap.  2.  it  is  provided,  Qju  quant  clerke 
eft  prife  pur  retti  de  felonle  ti  foit  demand  per  rordinarie^  il  lui  Jik 
iiuer  folonque  le  privilege  de  Saini  Efglije  em  tiel  peril  come  il  appent 
/olonque  le  cuftome  aVafit  ces  heures  ufe^  and  a  diredion  given  thereby 
to  the  ordinary,  Q^e  ceux  que  font  endites  de  tiel  rette  per  folemne  in* 
quefts  dci  probes  hommei  fait  in  le  court  le  roy^  en  nut  manner  -  -.- 
ies  deliverent  fans  due  purgation^  ijfint  que  roy  tCeit  mejlier  de  ''*''  ^' 
metier  autre  remedy  (bj* 

After  this  ftatute  die  prifoner  was  not  only  to  be  indi6led  before 
cki^gy  allowd,  but  many  times  inqnifitions  ex  officio  were  taken  (f). 
1.  Whether  he  were  a  clerk  or  no,  and  if  not  a  clerk,  he  was  not 
delivered  to  the  ordinary,  if.  Whether  he  were  guilty  or  not,  and 
if  not  guilty,  he  was  difbharged.  3.  If  found  guilty,'  he  was  then 
delivered  to  the  ordinary,  vide  2  Co.  Infi.  164.  8  £•  2.  Coron.  417. 
17  E*  2.  Cofon.  386.  3  J7.  7.  12.  b.  but  his  goods  were  feifed. 
'  But  this  was  found  a  great  inconvenience  to  the  prifoner,  becaufe 
in  cafe  of  an  iuqueft  of  office  he  loft  his  challenges,  and  befides  poffi* 
bly  he  might  be  quit  of  die  felony,  were  he  put  upon  die  jury.   * 

(•)  TtU  SraA  LH.  III.  /.  it},  k  (t)  rOt  Vmi  Uf.  i8o.  It  «llt^/<  34|l 

(ti)  1 C;  li^m  -1 50,  M  Miif,  ^  fuftm  /.  318.  m  MTfi* 

I  And 
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And  tfaerefore  m  the  time  of  J7.  6.  die  court  was  changed  by  A/- 
fUf  and  die  priibiier  hadi  been  always  fiace  pot  to  plead  to  die  in** 
didoieiic»  and  if  conYiA*  then  to  pray  his  clergy :  vide  3  H.  7«  12.  ^* 
Stamf.  P»  €$.  foL  131.  a.  11  Cs.  R^.  Pmdter^%  cafe. 

Bnt  if  die  prifoner  will  wave  that  advanuge  and  will  pray  his 
clergy,  be  may,  for  no  law  oufis  bim  of  it«  but  tl^en,  if  die  indj&- 
mem  be  out  of  dergy,  he  muft  anfwer  to  the  felony^  or  be  (hall  have 
his  penance. 

But  at  this  day  clergy  is  never  granted,  iinle&  the  party  coofefi  die 
Cdooy,  or  be  convid  by  verdifl. 

If  a  man  be  indifted  of  a  felony  wMitn  dagy,  and  he  plead  and 
be  convidy  and  it  be  demanded  of  him,  what  he  can  iay  why  jo4g« 
ment  ihoold  not  be  givqi  a^ainft  him»  he  may  pray  his  clergy,  tho 
Aere  be  no  ordinary  to  demand  him,  for  as  ihall  be  &id  in  this  cafe, 
the  ordinary  is  but  die  minifter  of  ihe  court,  and  it  is  not  now,  as 
antiendy,  ufed  for  die  ordinary  to  demand  a  prifoner,  bnt  he  may 
pay  his  clergy  himfelf. 

If  in  that  cafe  the  ordinary  demand  not  4)e  prisoner,  nor  die  pii« 

foner  bimfelf  pra]^  his  clefgy,  yet  if  it  appear  lo  the  court»  that  hit  ia 

m       «|  a  derk,  or  be  fo  named  in  the  indiOment  or  appeal,  die  court 

I J79J  u|gy^  Qnj  \x,  feems  onglit '«  officio  to  allow  him  his  deigy, 

bnthowlbeverdieylhonght  not  to  execute  him.  22  £.3.  C«ra«.854.. 

JMdg.  Affix.  14.  (t). 

If  by  any  mifiake  or  orerfight  the  court  fliould  give  jiidgmest  a« 
gainft  hiUf  yet  they  may»  (and  as  I  think,)  ought  to  aUow  biiii  has 
dcrgy  after  his  attainder. 

And  therefore  die  priCbner  condemned  (hall  in  fuch  a  cafe  be  ai- 
lowd  his  deijy  under  the  gallows,  if  the  judge  come  that  way«  34 
JET.  d.  49.  A  h»  This  is  i^gieed  may  be  done  by  the  judges  of  ifar 
kill's  bench,  as  juftices  of  peace,  becaufe  their  commiflion  contitMes, 
but  it  is  doiibtfid>  liow  it  can  be  done  by  jnfUces  of  tjfer  ud  iermiMtr 
^Aer  their  feffioo  ended.  Crompt.  ^f^-  1 19.  a. 

And  it  1$  true,  diat  Uio  diey  may  allow  elergy  during  die  adjonm- 
jncnt  of  their  commiffion*  yet  they  cannot  do  it  after  their  Ccffioft  is 
over,  hot  thqr  'luqr  Jsvdc?e  hioi  after  judgment,  notwiihftaodiqg 
their  ieflida  dcDecmined,  upon  confideration  thac  he  can  tead,  and 
then  may  allow  him  his  deigy  as  a  derk  attaint  at  the  next  fieffion. 

r#^  Tltti  afe  U  ia  is  i(Mb»  f  c 
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J.  is  indided  of  a  felony  within  clergy,  and  hath  his  book  delivered 
him  bat  cannot  read,  and  the  ordinary  returns  accordingly  mn  tegii^ 
and  it  is  entered  of  record  hqh  kgit$  ^md  tile  Court  reprieves  him  till 
another  feffionst  and  by  that  tunp  he  hath  learned  to  ready  dio  the 
gaole)r,  that  taught  him  to  read  in  the  mean  time,  was  anciently  pu« 
niOiaUe,  yet  he  ihall  be  admitted  to  bis  clergy  and  be  ddivered. 
27  Jffiz.  44.  9«  1  i.  Dy.  205.  a.  h,  per  cmms  Jufiidarhsf  Dj.  214. 
^«  Storu*$ck(c. 

And  the  fame  W  it  is.  if  judgment  of  deadi  wette  cbtered  agunft 
him  upon  non  kgst  r^t^med,  yet  if  he  can  ftad  after,  Ike  fliatl  be  d^ 
livered  to  the  ordinary  aitel  hkve  his  clei^gt  per  mnei  jt^ciurm^  34 
IT.  6.  49.  Ceroft.  20  (♦). 

If  a  man  abjure  the  kfaigdom,  iMiSch  h  kn  Mtainder  in  bw,)  and 
come  back  again,  he  fliall  have  the  privilege  of  hil  tletgyt  as  a  otatfe 
attaint  8  H.  6.  itehv.  189.  i.  Xafi.  Emtr.  fit.  \.  i. 

But  in  antieort  Amt  he  wftft  not  dcKveired  to  the  wdinary,  .  ^. 
but  remanded  to  ptifon  till  he  obtamed  tht  kiiig^s  paidon  for  ^      ' 
returning  into  tfie  kingdom  t^out  Ucebce,  and  that  being  obeuiiei 
he  ihould  be  ddiVtrud  to  flht  cflrdinaty,  1  £.  '3.  H.  t.  Cbrm.  IM. 
Strnnf.  P.  C.  Lib.  tl.  tap.  to.  btt  this  law  is  afiti^ted :  tMk  Itajf. 
int.  fit.  1.  *.  ix  T.  IS  a.  X  fW.  i. 

tf  a  man  \tilSSiti  6f  a  felony  widtin  dergy  fltiids  ftifte,  yei  ba 
Ihall  have  his  ctei^.  MaWth  kip.  n.  138.  p.  550.  #?M#i^^urfb». 
yea  tho  judgment  btpihufoYt  6f  dure  were  ghren  agidnft  him,  if  tba 
cafe,  as  it  appears  fipon  die  indidmetit,  be  wiiihltt  clergy,  ferihecoart 
in  this  cafe  ought  to  be  <)f  co\ififtl  with  the  priibtier  ii»y«v«rvM  vi§0^ 
tho  he  be  wilfuL 

If  the  approt€r  difevo  w  his  ttppeal,  or  be  tan()oiflied  in  heiAt^  er 
bccdme  recreant  ifiefein,  yefc  he  (hall  liave  Aie  f^rivilege  of  Am^^  tf 
the  canfe,  for  which  he  Is  Indited,  be  widifai  dergy. 

But  in  diefe  cafes  of  ktttfii^dar  tticieniiy  dtey  welt  ddiveiped  «»  tfia 
ordinary  abfque  pwrpithn.    li  B.  t.  Rafi.  Ent.  1.  b. 


n  tWft  fNiiBti  cAoiiot  Mw «>itt  ik«acftioa,  te  iIm  ansfitjai  wdte  isantWy 


CHAP. 
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CHAP.    LIII. 

Concerning  the  manner  how,  and  the  judge  by  and  before  whom  clergy 

is  t9  be  prajed  #r  allawd, 

ANTIENTLY  the  ordinary  took  upon  him,  as  the  perlbn  that 
was  to  judge  of  the  coinpeteiury  or  incompetency  of  the  derlc. 
But  ia  truth  the  king's  juftices  were  the  judges  both  touching  the 
competency  of  the  clerk  to  be  admitted,  and  the  fufficiency  or  infufiS- 
|-  ^   ^  ciency  of  his  performance  therein,  and  the  ordinary  was  m 
^^     ^  ttuth  but  the  minifter  to  the  court.  5  Co.  Rep.  26.  i:  cafe  of 
tccUfiafiieal  law  (a). 

If  the  ordinary  had  challenged  one  as  a  clerk,  that  the  comt  judged 
«ot  to  be  fuch,  the  ordinary  or  biihop  flioilld  be  fined*  and  his  tern* 
poraWes  feifed»  1H  4.  41.  i.  Stamf.  P.  C  132,  1S3,  and  the  feloa 
ihall  oe  hanged.  7  E.  4.  29.  a.  9  JE.  4.  28.  a. 
.  Again»  if  the  ordinary  refufe  one  that  can  read,,  and  return  non  Uglu 
'  yet  the  court  may  hear  him,  and  if  they  judge  him  to  read  fuflBciendy, 
die  prifoner  ihall  be  iaved  notwithfianding  the  refufal  and  return  of 
the  ordinary,  and  accordingly,  if  the  ordinary  be,  abfent,  the  court  may 
give  him  bis  book.  1  E.  4.  29.  a.  9  E.  4.  28.  a.  7  H.  4.  41.  i.  34 
if.  6.  49.  a.  b.  Stamf.  P.  C.  Lib.  II.  cap.  45.  fol.  132,  13jr.        ^ 

And  therefore  the  judge  may  and  ufually  doth  appoint  the  verfir, 
that  the  clerk  (hall  read,  Stamf  P.  C.  ubi  fupra^  and  therefore  the 
pra£Uce  oi  Bryan  and  Starlej^  2\  £.  4.  21.  is  juftly  reprovable,  who 
when  diey  delivered  a  book  to  the  prifoner  and  he  read  well  in  the 
preiiBDce  of  the  juftices,  yet  when  the  ordinary  returned  mn  legit ^  gave 
judgment  of  death  againft  the  prifoner,  for  in  trudi  the  ordinary  is 
but  the  minifter,  or  at  moft  the  af&ftant  to  the  court,  and  not  the 
Hob.  Rep.  p.  290.   Searle  &  fTilliams  (b). 


(0)  yidgKd,%%,  ft.  tliat  fiatutet ' without  loy  readings  be  al- 

(0)  Sttt  tfua  letfotog  it  now  oot  of  ulSe,  lowd  to  be,  and  be  puaiflicd  at  a  clerk 

for  by  5  ^99.  i0f.  6.  every  perfon  coo*  convift,  and  thti  (halt  be  as  effefiual  and, 

viAed  en  a  felony  within  the  benefit  of  advantajpoui  to  him,  aaif  he  had  lead  u 

dcffy  IhaU,  upon  pnyiaf  the  bcpefit  ol  t  det k* 


\ 


CHAP. 
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C  tt  A  P.    LIV. 


CoHcernlng  tht  confequences  ^clergy  granttJ  orfrayeJ. 

THE  confequences  or  eflfefb  upon  clergy  granted  arc  con(iderabIe 
in  two  waysy  1.  What  they  were  before  the  ftatiite  of  18  Eliz 
and  2.  What  fioce. 

Touching  tlie  confequences  of  clergy  before  the  ftatute  of  18  Elizm 
they  vcre  ihcfc. 

I.  Regularly  when  clergy  was  granted,  there  w%s  an  entry  made  by 
the  court  of  king's  bench,  Et  tradito  ei  He  per  curiam  libra  legit  ut 
tlericm^  (ff  J.  S.  (the  ordinary  or  his  deputy,)  peiit  ipfuniy  ut  clericum^ 
pra^ato  ardinarie  defiberari^  idea  confideratum  eji^  quodpradl^us  A.  B^ 
liberemr  prafato  orJinario*  And  if  it  be  without  purgation,  then  there 
is  this  added,  falvo  cujlodiend*  abfque  allqi  purgatlone  inde  de  caterefa-^ 
ciend\fiib  periculoy  qudd  incumbit.  11  H,  1.  Rot.  2.  Rafi  Entries  121. 
«•     But  if  it  be  not  without  purgation,  then  that  clanfe  is  omitted. 

This  is  the  form  of  the  award  in  the  king's  bench,  but  before  juftices 
of  gaol-delivery  the  entry  commonly  is,  £t  traditur  ordinance  either 
generally  or  abfque purgatione^  as  the  eaufe  requires.  Af.  2(sf  3  Eliz* 
Dy.  205.  b.  fat  ibid.  2\S.  a. 

IJ[.  When  he  was  fo  delivered  to  the  ordiiuiry,  he  was  to  remain  in 
die  ordinary's  prifon;  viz.  if  committed  generally,  then  he  was  to  re« 
main  till  he  had  made  his  purgation,  \i abfque  purgatione^  then  he  was 
to  remain  there  during  his  life,  unlefs  the  king  pardon  him, 

And  if  the  clerk  had  broke  prifon,  this  was  not  a  felony  within  the 
ftatute  of  1  E.  2.  de  frangentibus  prifonam  (*J  i  but  if  the  clerk  were 
attaint  and  delivered  to  the  ordinary  and  t^roke  prifon  and  ef-  .  ^ 
caped,  and  were  after  taken,  he  (hould  have  been  executed  ^^  ^^-l 
upon  his  £rft  attainder,  quod  vide  27  Affiz.  42. 

But  by  the  ftatute  of  23  H.  8.  cap.  11.  if  fucha  cleik  break  the 
prifon  of  the  ordinary  and  efcape,  this  is  made  felony  without  clergy ; 
only  the  clerk,  if  in  orders,  being  conviA  was  to  be  delivered  to  the 
ordinary  without  purgation,  and  he  might,  if  he  plcafed,  degrade  him 
and  fend  him  into  the  king's  bench  wi)h  letters  fignifying  his  degra- 

(*)  Btcaufc  tlwt  ftaliiu  wai  confirocd  ta  t$xmA  wily  to  tlic  i/f/V  pnjm  t  wki0P^ 
l.f.  6ot. 

You  IL  Z  ding 
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ding,  and  that  court,  have  the  record  of  the  convi6Uon  before  them, 
iriight  give  judgment  and  Stward  execution,  as  if  he  had  been  a  lay- 
man and  found  guilty  before  them. 

Bbt  this  among  the  reft  of  the  felonies  cnaSed  in  the  time  of//.  8. 
was  repealed  by  1  E.  6.  cap.  12,  W  l  Mar.  cap.  1. 

HI.  If  the  clerk  were  committed  generally,  he  might  make  bis 
purgation  (♦),  the  form  whereof  is  unneceflary  to  recite,  being  it  is 
BOW  taken  away  by  18  EU%.  and  is  fully  dcfcribed  and  directed  by 
Stamford  Lib.  II.  cap.  AS./ol.  138.  and  the  ftatutes  of  ffeftm.  1.  cap. 
2.  4  H  4.  cap.  3. 

And  if  the  ordinary  would  not  admit  a  clerk  to  his  purgation^  a  writ 
might  iflfue  out  of  the  chancery  to  command  it,  where  by  law  it  might 
be  done.  \h  H.7.  9.  a. per  Ftneux. 

And  when  he  had  made  his  purgation,  he  had  always  rcftitution  of 
his  lands  feifed,  unlefs  he  were  attaint.  8  E.  2.  Forfeiture  34. 

But  as  touching  go9di  the  difference  was  thus : 

If  before  conviction  upon  his  arraignment  the  prifoner  bad  his  clergy, 
(as  was  ufcd  conunonly  before  the  time  of  H.  6.)  then  if  he  made  his 
purgation,  upon  fignification  thereof  to  the  chancery  he  had  a  writ  co 
die  (heriff'to  reftore  him  his  goods,  niji  ea  de  caufa  fugam  fecerit^  for 
then  he  had  no  reftitution,  F.  N.  B.  66.  a.  but  if  he  died  before  pur- 
gation, his  executors  could  not  have  it. 

But  if  he  had  pleaded  to  inqueft,  and  were  convi£t,  then  the  goods 
P  Q  1  were  forfeited  by  the  conviAon,  and  he  /Rould  not  have  i^i. 
*•  "*  tution  of  his  goods  upon  his  purgation,  and  iltho  the  law  wa« 
taken  antiently,  tliat  even  in  cafe  of  a  conviftion,  unlefs  there  were  an 
ittainder  alfo  by  judgment,  he  (hould  upon  his  purgation  have  had 
rcftitution.  d  E.  3.  Coron.  365.  40  E.  3.  42  a.  yet  of  latter  times  the 
law  hatli  conftantly  obtained  otherwife,  as  appeareth  8  /f  4.  2.  «.  20 
E.  4.  5.  B.  Coron.  166.  Plow.  Com.  262.  b.  Stamf.  P.  C.  Lib.  MI.  cap. 
23.  vide  3  E.  3.  Coron.  332. 

And  the  fame  law  feems  to  be,  if  he  come  not  in  upon  the  exigent 
avi'arded,  if  he  fled,  if  he  ftood  mute,  or /challenged  above  thir^-fivc, 
for  in  all  thefe  cafes  he  forfeited  his  goods,  and  ihould  not  have  rcllitur 
tion  YSpon  his  purgation,  vide  8  E.  2.  Coron.  417.  where,  thobe 
prayed  bis  clergy  before  convidion,  yet  upon  an  inqyell  of  office  find- 

(*)  thit  was  a  trial  before  tbe  ordinary  was  acquiti  he  wa^  difchargc4l  if  fooad 
hf^  a  jury  of  twchc  clerka,  whereto  if  lie     fuUty,  |ie  vac  icj^raUcd, 

ing 
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Ing  hira guilty  he  forfeited  his  goods;  the  like  H.  17.  E.  2.  B.  R.  rot* 
'87.  Heref,  in  the  biihop  of  Hereford's  cafe  before  cited  cap.  44.  p,  32G. 

But  if  the  clerk  were  delivered  to  the  ordinary  abfque  purgatione, 
there  he  contijiued  prifoncr  during  his  life,  urtlefs  pardoned  by  the 
king,  and  the  king  had  not  only  his  goods,  as  abfolutcly  forfeited, 
but  alfo  the  profits  of  his  lands  during  his  life,  as  appears  by  the  books 
above  cited. 

And  if  the  clerk  were  fo  delivered  ahfque purgatione^  if  the  ordinary 
went  about  to  admit  him  to  purgation,  a  writ  niight  iflue  out  of  the 
chancery  to  prohibit  him.  Ckuf,  22  H,  3-  m.  \1.' dorfo^  Epifcopo 
Exon.  H.  14.  E.  3.  B.  J?,  rot.  19.  Lond^  and  he  fliall  for  it  be  fined, 
and  his  temporalties  feifed  for  the  contempt,  and  by  fome  books  it  is 
an  cfcape  in  the  ordinary.  9  E.  4.  23.  ^. 

There  were  certain  cafes,  wherein  the  derk  was  delivered  to  the 
ordinary  abfque  furgatione.     1.  Where  he  was  outlawed  of  felony  23 
i/.  8.  cap.  1.  Raji.  Entries  121.  tf.     2.  Where  he  confcfled  the  felony 
either  upon  his  arraignment^  or  become  an  approver,  or  confefled* 
and  abjured  and  after  came  into  the  realm  again,  for  againft  his  own 
confeffion  he  fhould  not  be  admitted  to  purge  himfelf  of  the  crime  he 
confefled.  3  //.  7.  \2  a.     3.  If  he  had  judgment  given  againft  himy 
whereby  he  was  attaint.    10  £.  3.  Cbron.  247.     4.  If  he  r  o   -t 
VftTt  in  orders  and  broke  the  prifon  of  the  ordinary  and  made  *"^   ^'* 
his  cfcape,  by  the  ilatute  of  23  /f.  S.  cap*  11.     5.  Where  a  man  ia 
orders  was  convidl  of  any  of  the  felonies  oufted  of  clergy  by  23  !!• 
8.  cap.  1.  he  was  to  remain  during  his  life  without  purgation,  and  the 
ordinary  might  degrade  him  and  fend  him  into  the  king's  bench  to  re- 
ceive judgment.     6.  If  he  were  only  convift  by  verdidl  in  an  appeal, 
he  iliould  not  make  his  purgation.  12  R.  2.  Coron,  109.  10  E.  2. 
C9ron.  247. 

IV.  Ifafelon  had  his  clergy,  regularly  he  was  never  to  be  arraigned 
again  before  the  king's  juftices  for  the  fame  felony,  unlefs  it  were  ia 
cafe  where  he  broke  the  prifon  of  the  ordinary  and  efcaped.  20  E.  2- 
Coron.  232.  (aj. 

V.  If  a  clerk  had  his  9lcrgy  for  felony,  he  was  not  to  be  arraigned 
for  any  other  felony  by  him  committed  before  hi^  clergy  allowed,  for 
by  the  ilatute  of  2b  E.  3.  cap.  5.  pro  cler9,  it  is  enadtcd,  ''  That  ho 

(a)  For  in  that  cafe  kcUJSm  if/um  tutri  mm    /.  r  3 1  •  a. 
MttfVklt  Sraff^iif   Lib,  111.  J»  e$f9  d, 

2  2  *'a^ 
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"  fhall  be  arraigned  of  all  his  felonies  at  once  (b)y^  yea  and  altho  he 
only  prayed  his  clergy,  tho  there  be  no  entry  of  record,  that  he  read 
or  was  delivered  to  the  ordinary,  yet  by  force  of  this  flatute  he  (hall 
not  be  arraigned -of  any  felony  committed  before,  for  the  firft  felony 
being  within  clergy,  and  he  praying  his  cUrgy,  it  was  t'le  fault  of  the 
court,  that  he  had  it  not,  which  fhall  not  turn  to  his  difadvaQtage . 
T.  4  En%.  Dy.  214.  A.  Stone's  cafe. 

Yet  this  hath  forae  exceptions,  for  if  he  had  committed  treafon 
againft  the  king  before  his  clergy  admitted,  he  may  after  his  clergy 
and  after  his  purgation  alfo  be  indidled  and  arraighed  for  that  trcafon» 
bccaufe  it  was  an  offenfe  not  within  benefit  of  clergy. 

VI.  If  he  had  committed  a  felony  after  he  had  his  clergy,  and  was 
delivered  to  the  ordinary,  he  ihould  be  put  to  anfwcr  that  felony,  viJs 
4  EUz.  Dy.  214.  b.  and  if  he  had  killed  his  keeper  and  thereby  efcaped 
r   Q<i  ^^  ^^^  ordinary's  prifon,  he  fhould  not  for  that  felony  hav6 
*-^      ^  had  his  clergy  for  it,  frujlra  IcgU  auxilium  quarit,  qui  in  Icgcfn 
eommittit.  8  E.  2.  Coron.  419.  22  E,  3.  Coron.  ZbO. 
*rhe  cafe  of  Stone,  4  Eliz.  Dy.  214.  i.  was  this. 
Stone  committed  two  felonies  the  fame  day,  one  (fuppofc  it  burglary) 
out  of  clergy,  the  other  (fuppofe  it  larceny)  within  clergy,  he  is  ia- 
,di£ted  of  the  larceny,  he  pleaded  and  was  convifl,  and  prayed  hi^ 
clergy,  and  entered  non  legit  ut  elericus,  and  no  judgment,  quod  tra^ 
iatur  ordinarioj  but  is.reprieved  without  judgment  to  another  feflionsi 
at  which  he  is  indited  of  the  other  felony  out  of  clergy,  but  (uppofed 
to  be  the  £ime  day  when  the  former  felony  was  committed,  he  is  ar- 
raigned and  pleads  non  culp,  and  i»  fouod  guilty,  isf  petit  Ubrum  ii  legit 
Ut  clericuSf  fed  noji  crematur^  neque  traditur  ordinario. 

!•  It  was  agreed,  that  this  fecond  reading,  notwithflanding  the  non 
legit  firft  entered,  is  a  good  difcharg«  of  the  firft  felony  within  clergy 
per  omnesjujiiciariosj  Dy.  205.  a.  i.  but  then,  2.  The  queftion  was, 
what  (bould  be  done  as  to  the  fecond  not  within  clergy,  whereof  he 
was  indited  and  convided :  by  fevcn  juftices  he  (hall  have  judgment 
to  die,  becaufe  it  fhall  be  intended  a  felony  committed  after  the  firft 
arraignment^  but  by  other  feven  he  fhall  bedifcharged,  for  it  (hall  be 
intended  a  felony  committed  the  fame  day,  as  it  i^  laid,  and  tho  ther^ 
be  no  award,  quod  tradatur  ordinario,  yetthat  was  the  a£k  of  the  court 

(I)  Thii  fittute  was  only  to  aifermance  thought  a  fuffictent  pttniflimeat  for  all  of« 
oC  tiie  eomnon  law,  for  he  wu  to  be  de.  fenfetcommitttd  before  degradation ;  v'Ui 
(fUcd  By  the  oidioary,  aad  this  wu     BnO^w  MAIU  de  arguMi  t^p.  ^.f.  1x3.^. 

and 
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and  (ball  not  prejudice  him;  but  he  (hall be  adjudged  Inthecuftody  of 
the  ordinary  from  the  ftrft  pwycr  of  h!s  clergy. 

But  afterwards  2S  Maii  8  Elsz,  he  was  indidled  for  murder  com* 
mitred  the  firft  of  Jprii  1  Eiiz,  and  was  convidl  and  had  judgment, 
and  was  executed,  and  yet  that  murder  was  hcforc  his  clergy  prayed, 
and  before  the  ftatute  of  2  Eiiz.  cap.  4.  therefore  it  feems  the  former 
opinion  obtained,  for  if  he  had  been  difcharged  by  his  reading  as  to 
the  felony,  whereof  he  was  firft  indiiSlcd,  he  muft  have  been  difcharged 
of  all  felonies  committed  before  his  firft  arraignment.  The  ouly  falve 
that  I  can  think  of  is  either,  1.  That  he  (hould  hzyt  pleaded  \ty  and 
did  not;  or  2.  That  the  legit  ut  clericus  muft  be  intended  to  -.^  ^  -. 
be  applied  to  the  fccond  felony  only,  and  not  to  the  firft,  L J  7  J 
whereupon  non  legit  was  entered.  Dy.  215.  a. 

And  thus  fai-  touching  the  tStSt  of  clergy,  as  k  ftood  before  8  £rf 
13  Ellz. 

By  thefe  two  ftatutes  two  great  alterations  were  made  in  the  whpK 
bufmefs  of  clergy,  which  took  away  many  of  thofe  intricate  queftionsi 
tedious  proceedings,  and  great  inconveniencics.,  that  were  thereia 
before  this  time. 

1.  By  the  ftatute  of  3  EUz.  ca^.  4.  it  is  cnafled,  **  That  ev^ry 
,*'  perfon,  which  (hall  hereafrer  upon  his  arraignment  for  any  felony 
•*  be  admitted  to  the  benefit  of  clergy  by  the  laws  of  this  realm,  and 
'*  delivered  to  the  ordinary  for  the  fan)c,  and  (hall  make  his  due  purga* 
**  tion  for  the  tame  offenfe  or  offenfes,  whereupon  he  was  fo  admiaed 
•*  to  his  clergy,  and  (ball  before  his  admiflion  to  his  clergy  have  com. 
•'  mittal  any  other  fuch  offenfe,  whereupon  clergy  by  the  laws  or 
/*  ftatutes  of  this  realm  is  not  allowable,  and  not  being  thereof  before 
**  inJIft-'d  and  acquitted,  convicted,  or  attainted,  or  pai-doned  (hall 
**  and  may  be  indt£ted  or  appealed  for  the  fame,  and  thereupon  put  to 
**  anfwcr,  and  ordered  and  ufed  in  all  things  according  to  the  laws 
'*  and  ftatutes  of  this  realm  in  fuch  manner  and  form,  as  tho  no  fuch 
"  admiilion  to  clergy  had  been. 

Bv  this  ftatute,  tho  all  other  felonies  within  clergy  before  clergy 
admitted  ftand  difcliarged,  as  they  were  at  common  law,  yet  felonies 
out  of  clergy  committed  before  clergy  allowed  may  ftill  be  profecuced, 
notwithftanding  clergy  allowed,  and  fo  as  to  fo  much  it  repealed  the 
ftatute  of  25  JB.  ^.pro  clero^  cap,  5.  ^ 

I'hen  at  the  parliament  of  18  Eliz.  cap.  1,  it  is  enacted,  **  That 
'  *'  every  perfon,  which  at  any  time  hereafter  ftiall  be  admitted  and  al- 

Z  3  .  ♦♦  lowed 
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**  lowed  to  have  the  privilege  of  clergy,  {hall  not  thereupon  be  (fcliver- 
•*  cd  to  the  ordinary,  as  hath  been  accuilomed,  but  after  fuch  clergy 
*'  allowed,  and  burning  in  the  hand  according  to  the  ftatute  in  that 

behalf  provided,  (hall  forthwith  be  enlarged  and  delivered  out  of 

prifon  by  the  juftices,  before  whom  fuch  clergy  (hall  be  granted, 
|.   gg^  *' that  caufe  notwithftanding,  provided,  that  the  juftices  may 
LJ      J  ((  fQ,.  farther  punifhment  detain  the  clerk  in  prifon  for  any 
**  time  not  exceeding  one  year  (c), 

**  Provided  that,  if  any  one  (hall  be  convidled  of  carnal  knowledge, 
c*  and  abufing  a  woman  child  under  tea  years,  fuch  offenfe  (hall  be 
♦*  felony  without  clergy. 

**  Provided,  that  any  pcffon  admitted  to  the  benefit  of  clergy  (hall 
"  tiotwithdanding  cbe  fame  be  put  to  anfwer  other  felonies,  whereof 
'*  he  ihall  be  indi6kd  or  appealed,  not  being  thereof  before  acquitted^ 
*'  convi<£led,  attainted,  or  pardoned,  and  (hall  in  fuch  manner  be  ar- 
^  raigQeJ,  tried,  adjudged,  and  fufTer  fuch  execution  for  the  fame,  as 
^  he  or  they  Oiould  have  done,  if  as  a  clerk  or  clerks  convi£k  they  had 
'^  been  delivered  to  the  ordinary^  and  there  had  made  his  or  thoir  due 
*♦  purgation. 

Upon  this  ftitute  thefe  points  arc  clear. 

1.  That  if  before  his  clergy  admitted,  he  had  committed  any  other 
felony  within  clergy,  he  is  cleared  of  them  as  well  as^  of  that  where- 
upon he  hath  his  clergy*  for  his  burning  in  the  hand  is  in  lieu  of  his 
delivery  to  the  ordinary  and  purgation. 

^.  That  as  to  former  felonies  out  of  clergy  he  is  not  difcharged  by 
his  admiffion  to  clergy,  hut  (hall  be  put  to  anfwer  them. 

3.  That  by  his  convifiion  he  forfeits  all  his  goods  that  he  hath  at 
the  time  of  the%onvi£tion,  notwichdanding  his  burning  in  the  hand. 

Ct)  ^y  5   ^ftn.  (Op*  6.    it  ii  enaAed,  *<  ftolcn  goods,  knowing  thctn  to  be  ftolcn,) 

<*  Tnat  uheic  any  pction  fliall  be  convi6l  '*  inUead  of  being  burnt  in  the  hand  or 

**  of  brccny  tl.e  jucges  {hail  sward  him  to  '*  \vbipt,  to  be  tranfported  10  any  of  hit 

**  the  work-houic  or  houfe  of  correction,  '*  Majilly's  plantations   in    Amtrica^    ior 

**  ihrre  (o  be  kept  without  bail  at  the  dif-  **  the  fpace  of  (even  years  ;  and  pcrfons 

.  * 'crei:ou  of  the  judges,  not  lefs  than  fix  **  cunvi^l  for  receiving  ftolen  goods,  kno%v« 

**  months,  noi  more  than  two  years  froin  **  ing  tlicm   to  be  ftulen,  or  for  offtfnfes 

**  the  coirvi6li(>n,  tn  entry  wheicof  is  to  be  '*  without  clergy,  but  pardoned  generally 

**  msdc  on  iccord,  and    if  fuch  oifeiider  <*  upon  condition  of  triinfportation,  to  be 

«  efcaprt  he  ftiall  be  committed    to  fucb  **  tranfported  for  the   term    of    fourteen 

*'  houle  there    to    remain    not  lefs  than  «<  years;   and  if  any  (ball  rcfcue  or  aid 

«*  tHcKe  months,    oor    more    than    four  **  luch  offender  to  make  his  efcape,  or  if 

•<  years.  <«  fuch  offender  flhall  return  or  be  found  at 

B,y  4  Cto*  1.  €af,  II.  and  6  Ctc,  r.  cap*  •<  large  withous  leave  before  the  expiration 

av   *'  The  court  may  order  any  pcrfon  •«  oi  his  term  in  Grc^t  Bhtsin  or  Irti^wd^ 
•  coi.vtcled  of  Jaiccny,    or  any  feiuiiious 
**  {leMing  of  money,  fisfr.   within  clergy, 
*'  ;csctpt  perlona  convi^   fof    reccivmg 


V   ••  ine  couri   may   oracr  any  pcrton      "  oi  his  term  in  Urcat  Bntsln  or  irtteatf, 

coi.vtded  of  Jaiccny,    or  any  feiuiiious      >*  he  or   they  (hall  be  deemed  guilty  of 
*<  (leMiug  of  money,  6sff.  within  clergy,      «•  iclouy  without  clergy. 


4.  That 
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4 .  That  yet  by  his  burning  in  the  hand  he  is  put  into  a  capacity  of 
purchafing  and  retaining  otiier  goods,  becaufe  the  (latute  taking 
away  delivery  to  the  ordinary  and  purgation,  which  fliould  have 
TeAoredhim  to  that  capacity,  gives  him  the  capacity  ofpurchaiing 
and  retaining  other  goods,  and  is  in  nature  of  a  pardon. 

5.  That  prefentiy  upon  his  burning  in  the  hand  he  ought  to  be  ref- 
lored  to  the  pofifeffion  of  jiis  lands,  and  from  thenceforth  to  enjoy  the 
profits  thereof. 

6.  I'hat  altho  he  be  not  burnt  in  the  hand,  but  the  king  pardons  it, 
he  is  thereby  put  into  the  fame  condition,  as  if  he  were  burnt  in  the 
band,  and  rendered  a  perfon  capable  now  to  purchafe  and  retain  goods, 
altho  the  words  jof  the  fiatute  are  after  clergy  allowed  and  burning  in  the 
hand  lujhail  be  delivered,  Thefe  are  all  points  refolved  in  5  Co.  Rep. 
WO.  a.  Foxle/s  cafe,  and  P.  41  Eliz.  Heron's  cafe  therein  cited  (*). 

1,  And  confequently  after  clergy  and  burning  in  the  hand  he  fhall 
not  be  proceeded  againft  by  the  ecclefiaftical  judge  to  deprivation  or 
other  ecclefiaftical  cenfure,  for  it  amounts  to  a  pardon  by  the  king. 
Hob.  Rep.  p.  288.  Searle  ic  PTilliams. 

S.  That  notwitbftanding  this  ftaitute  requires  burning  in  the  hand 
to  difcharge  a  clerk  convid,  yet  a  clerk  in  holy  orders,  viz.  in  the 
order  of  fubdeacon  or  above  fhall  not  be  burnt  in  the  hand,  but  ths 
privilege  allowed  them  by  the  ftatute  of  4  if.  1.  cap.  13.  to  be  fevcd 
from  burning  in  the  hand  continues  to  them.  2  Co.  Inji,  637. 

9.  And  upon  the  fame  account  they  may  have  their  clergy  in  cafes 
within  clergy  a  fecond  time  according  to  the  ftatute  of  4  H.  T.  cap.  X^s 
notwithftanding  this  ftatute. 

10.  That  altho  a  clergyman  in  orders  ftiall  not  be  burnt  in  the  hand, 
yet  by  virtue  of  the  ftatute  4  Hi  1.  cap.  13.  and  of  this  ftatute  after 
his  difchaTge  given  by  the  court  he  (hall  have  the  fame  privilege  as  if 
he  had  been  burnt  in  the  hand,  and  therefore  (hall  not  be  drawn  ki 
queftion  in  the  ecclefiaftical  court  to  deprive  him  or  mfi\Si  any  ecclefi- 
aftical cenfure  upon  him.  Hob.  Rep.  288.  Searle  &  ff^tlliain^. 

1 1  •  That  notwithftanding  this  ftatute  takes  away  delivery  j  .      -. 
to  the  ordinary,  and  infli£ts  burning  in  the  hand,  yet  the  '"*'"   ^ 
privilege  of  peers  of  parliament  exempting  them  from  reading  and 
burning  in  the  hand  for  the  firft  offenfe  is  not  hereby  at  aU  dtouQiihed 
or  altered. 

i  .  • 

Z  4  .12.  That 
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12.  That  the  plea  of  auUffoits  comiH  and  had  hit  clergy  ftan<Js  as 
a  good  bar  to  a  new  anaignnient  for  the  &me  felony,  as  it  did  befort 

diis  ftatute. 

13.  That  if  a  man  be  indifted  of  murder,  and  upon  not  guilty 
pleaded  is  found  guilty  of  manflaughter,  and  prays  his  clergy,  tho  he 
neither  be  burnt  tn  the  hand,  nor  hath  his  clergy  allowed,  but  the 
court  "Will  advife  upon  it,  yet  this  flands  as  a  good  bar  to  a  new  in- 
di£(nient  or  9ppeal  for  the  fame  felony,  for  the  prifoner  hath  done 
what  he  can  in  praying  his  clergy,  wliich  prayer  is  recorded  petit  It- 
heumf  and  it  is  the  aft  of  the  court  to  advife,  and  their  delay  in  al- 
lowing him  clergy,  or  burning  him  in  the  hand  Ihall  not  prejudice  the 
prifoner.  4  Co.  Rep.  45,  *.  ^igg*s  cafe  and  Holer  of C%  cafe  adjudged* 
Co.  P.  C.  cap,  57.  ^.  131.  (d). 

(i)  Thif  point  was  however  much  lid-  ready  to  rttit   if  the  court  wouM  hav« 

4pted,  and  at  laft  folcmnly  fettled  in  the  allowed  hun,  is  a  good  bar  to  an  appeal, 

cafe  oiArmJhonft  and  Lifle  T.  %  W,  3.  j9.  altbo  the  court  bad  not  called  the  cHo^ 

^.r»/.  565.  KiL^y  that  a  conyi^lion  of  dant  to  jud^ent,  but  contimicd  him  over 

naoflaughter,  and  that  he  was  a  clerk  and  with  a  curia  adtnjart  vuJt, 
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CVirr^miirg' judgments  in  thefeveral  kinds  e/ capital  oAenfes. 

HAVING  sow  gone  through  the  prq»ratories  to  judgmeiit» 
namely  indiSment,  pleas,  trial,  and  clergy,  I  come  to  coi>- 
fidcr  of  die  judgments  that  are  to  be  given  in  (everal  capital  offenfes, 
anddierein,  1.  I  will  conAder  the  feveral  kinds  of  judgments.  2* 
Who  ate  the  judges,  that  may  give  them.  3.  How  and  in  [what 
manner.] 

Firft,  for  die  feveral  kinds  of  judgments  I  ihall  coofider  thefe 
particulan. 

1.  What  judgment  is  lo  be  giyen  in  cafe  of  an  acquittal  of  any 
/capital  ofienfe. 

2.  What,  when  clergy  is  allowed. 

.^^  What  to  be  givim  iig^inft  ^  perfoo  convicted  of  treafon,  ^$ 
Qgainft  the  king. 

4.  lIHiat  to  be  given  in  cafe  of  petit  treafon, 

5.  What,  in  cafe  of  felony. 

6.  WhaXf  Jp  cafe  oi  peine  fort  tf  dure, 

L  The 
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L  The  judgment  upon  the  acquittal  of  die  prifoner  is  either  when  lie 
is  acquitted  by  fpecial  plea,  as  oiauterfoits  acquit^  or  of  a  pardon^  Hc^ 
or  other  matter  in  bar,  or  elfe  when  he  is  acquitted  upon  not  guiltr 
pleaded ;  and  of  thefe  in  their  order. 

If  the  prifoner  pleads  the  king^s  pardon^  the  conchifioQ  of  his  pkft 
is  ordinarily  thus,  quarum  qu'idem  Uteramm  tbminl  regis (ac  £ffi hrevis 
if  there  be  a  writ  of  allowance  alfopleadedj  pratextu  pr4tdiSH$  T.  H 
petit  quid  ipfe  de  pntmlffis  per  curiam  kie  dlmittatuTf  He.  fuper  qui  vlfis 
V  per  curiam  hie  intelle^ls  omnibus  H  Jingulls  prmnljfis  confideraium  ejl^ 
quod  pntdlHus  T.  H.  eat  indefine  die^  .Uc  and  in  the  ipargin  of  the 
roll    there    is   commonly   entered    litent  pattntes  allocantur:  fina 
die^  isfc.  and  no  odier  judgqienc  is  ufually  entered  ia  fuch  m 
cafe.  XMji,  Entries  455.  a.  h.  139^1 

If  the  prifoner  pleads  outer foits  acquit f  or  convlH^  or  attaint  de  mejl 
fne  felony^  and  avers  it  to  be  the  fame,  (^  he  muft,)  the  conclufion  of 
his  plea  isy  (^  hoc  paratus  eft  verlficare^  unde  petit  judicium^  li  quad 
ipfe  de  pr^tmlffis  per  curiam  hie  dimlttatfir^  and  (bmetimes  and  moll 
commonly  pleads  over  to  the  felony  not  guilty, 

Et  David  WaterhouTe  armiger.  cofonator  i^  aitomatus  damini  regis 
in  £urii  Ipjins  regis  coram  ipfo  rege^  qui  pro  eodem  domino  rege  in  hac 
parte  fequitury  pro  eodem  domino  rege  dicit  i^  cognovit,  quod  pnediifms 
Johannes  Sayer,  qui  modo  comparet^  ii  pnedi^us  Johannes  in  inqulm 
Jitione  prttdidi  nomlnatusper  nonun  Joliannis  Sawyer,  mtper  de  W.  in 
com,  S.  &c.  ej  una  V  eadem  perfotusy  and  fo  goes  along  to  all  the 
averments  modo  fsf  format  prout  preedlHus  Johannes  Sayer  fuperiks 
placltando  allegavlt^  fuper  quo  vlfis  &  per  cur^  hie  intellects  omnibus 
JinguUs  pramlffts  tarn  In  placito  pradlffo  Ipfius  J<rfiannes  ^y^  in  forma 
pradiCa  ptaciiat^  li  aecordo  tonvlQionls  prmdla.  quam  diHi  domim 
regis  attornatl  Qufdem  placltl  cognltloncf  confideratum  efl^  quod  pnt^ 
diifm  Johannes  Sayer  eat  Indefine  die  H.  5  Jac.  B.  R.  Sayer^s  cafe^ 
where  he  pleaded  auterfolts  conxdC  and  had  his  clergy. 

And  judgment  is  in  like  manner  entered,  H,  6.  Jac,  B.  R.  m  the 
cafe  o(  Francis  Smith  upon  auterfolts  acquit  pleaded^  Et  David  Water- 
houfe  armlger^  qui  pro  domino  rege  in  hac  parte  fequitur^  vifo  placlto 
pradlfft  Francifci  Smith  W  dlllgemhr  per  Ipfum  examlnat*  pritmiffis^ 
pro  eoy  quod  evldinter  ti  manifefie  apparet  eldem  David  Waterhoufisi 
quodplacltum  pradlflum  per  prafatum  Francifcura  fuperlis  placitatum 
&r.  hoc  non  dedictt  fedplacitum  lllud  ex  parte  dlili  domlni  regis  In  omm^ 
^UJfatetuTf  ti  cognovit  fore  verum:  Idcg  utfupra  eat  fine  die^ 

The 
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The  like  form  of  judgment^  vix,  qwd  eatjine  die  ^was  antiently  ufed 
in  cafe  of  auterfoits  acquit  pleaded.   2  £•  4.  John  Hodgfin*s  cafe. 

And  mte^  this  judgment  of  eat  Jim  die  is  of  two  kinds,  fometimcs 
it  S8  fpecialy  fometimes  it  is  general. 

-  -  If  ^.  bring  ao  aAidn  of  covenant  agdinft  B.  and  a  fpecial 
\o9i\  verdi^  is  found,  but  upon  the  perufal  of  the  declaration  a 
fault  therein  appears,  Et  quia  videtur  curi^\  quhd  narratio  eft  injuffi^ 
€iensj  c^deratum  eft  quid  querens  nihil  capiat  per  billam^  fed  quod 
defendms  eat  indeftne  die^  this  judgment  ihall  not  be  a  bar  in  another 
tdion ;  becaufe  fpecial,  and  not  given  upon  the  verdi<9,  but  upon  the 
infufficiency  of  the  declaration ;  otherwife  it  had  been,  if  given  gene- 
xally,  for  it  (hould  have  been  intended  upon  the  verdiA  and  merits  of 
the  cattfe.    71  1650.  Bales  &  Lambert  (a). 

In  a  quare  impedit  by  the  king  iflue  is  joined  and  found  for  the  de- 
fendant, at  the  day  in  bank  it  is  alleged  in  arreft  of  judgment,  that  no 
patron  is  named  in  the  writ,  the  judgment  (hall  be  enterd  generally, 
quid  eat  fini  dicy  and  not  fpecially  upon  the  plea  in  abatement,  but  it 
feems,  it  (hall  not  bar  the  king  in  a  new  a^dn,  for  the  §at  fine  die 
ihall  be  applied  to  the  plea  to  the  writ :  vide  3  i/.  4*  2  tf  i  1.  fbj 
.  But  it  feems,  that  if  a  man  pleads  a  plea  in  bar  of  the  indufkmen^, 
as  autrefcits  acquit^  or  a  pardon,  yet  if  the  indidlmeot  be  infufficicnt, 
upon  fhe  reafon  of  Faux^i  cafe  4  Co,  Hep.  45.  a.  the  eat  fine  die  (hall 
be  ai^plied  for  the  advantage  of  the  king  to  the  infufficiency  of  the 
indi<!ltnent,  and  not  to  the  plea  in  bar;  quipre  tameuy  non  ehfianie 
Vaux^^  cafe. 

It  is  reafon  to  have  the  eat  fine  die  fpecial  in  that  cafe,  ei  quod 
indiilafnentutn  pnedi^wn  apparet  minus  fiifflciem^  idei  confideratum  efi^ 
quod  eat  fine  die,  and  then  it  is  applicable  only  to  the  infufficitncy  of 
the  indi^mcnt. 


fs)  This  tafc  (but  not  this  poist)  U  r«- 
poitcd  in  J?rvi  37,  54,  73. 

(^)  I'his  cafe,  (which  IS  obfcurely  ftavd 
by  our  author,;  Appears  f F«m  the  year-book 
to  have  beca  thus.  A  ^man  Imftdlt  '^as 
brought  by  the  king,  aud  a  vcrdi^  p»ft 
for  the  defendant,  upon  which  the  dcfcn- 
liant  prayed  judgment,  but  the  counfel  fur 
the  kvng  defircdt  that  the  writ  might  abate, 
bccauie  it  vas  brought  againil  the  incum- 
bent only,  and  not  agaiult  the  patron,  but 
this  was  refused,  bccaufc  the  King  was  e- 
ftopped  i'xoni  abating  hisownwut;  then 
ihcy  pi^ayed,  Xhat  ii  judgment  were  uucid 


% 


,ainft  the  king,  tlie  caufe  thereof  (hoidd 
kewife  be  enterd,  but  this  alfo  was  refuted 
by  the  court  as  needlcfs,  «nd  the  judgment 
enterd  generally,  quid  defendtnt  eatjitu  ditt 
tihc  fame  judgment,  that  fiiould  be  in  ctfe 
the  writ  had  been  brought  againft  the  pa* 
tron  and  incumbent,  aad  it  had  been  found 
againft  the  king,|  bccaufc  the  king  will  re- 
ceive no  prejuaice  thereby,  for  if  this 
judgment  mould  afterwards  be  pleaded  in 
bar,  the  king  might  reply,  that  judgment 
was  given  againflthe  writ,  becaiit'c  tbc  pa- 
txou  was  not  named  ihexciiu 


If 
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If  a  man  plead  not  guilty  and  is  acquitted,  antiently  the  judg- 
ment was  not  only,  quod  eat  Jine  die^  but  idel  confideratum  e/ly  quid 
eat  indh  quietus^  tho  it  were  at  the  king's  fuit,  quod  vide  Rdftm 
Entries  51.  tf.  2  £.  4.  in  the  cafe  of  Hodgfon  before  cited>  and 
fo  in  the  dafe  of  Smith  before  cited,  viz.  H.  6  Jhc.  and  accordingly 
i7.  3  Jac.  B,  a.  Raji*  Entries  57.  Ideo  confideratum  ejly  quod  idem 
T.  Jit  inde  quietus^  frf  eat  Jine  die.^  Raji.  Entries^  foL  385.  Gaol'" 
delivery  6 yl J  10,  IJ. 

Yet  at  common  law  without  the  aid  of  18  Eliz.  he  might  be  bound 
bound  to  his  good  behaviour,  if  it  were  teftified  he  was  of  ill  fame« 
and  (hall  be  committed  till  he  find  fureties.  RaJi.  Ent.  385.  Gaol^ 
delivery  5. 

And  if  the  entry  were  fuch,  I  do  not  think  tht  prifoner  could  ever 
be  arraigned  again  notwithftanding  the  infufiiciency  of  the  indid- 
fnent,  till  that  judgment  of  acquittal  were  reverfed,  for  eat  inde  quietus 
cannot  go  to  the  infufficiency  of  the  indi£lment»  but  muft  go  to  the 
matter  of  the  verdidl* 

But  indeed  in  Fauxe*s  cafe,  4  Co.  Rep,  44.  a.  who  was  acquit  by 
verdiift  upon  not  guilty  pleaded,  the  judgment  is  only  Ideo  confidera- 
tum eji^  quid  pradiflus  WiUielmus  Vaux  de  felonii  ii  murdro  fra- 
diHo  in  indiUamento  pnedi^o  fuperiiis  fpecijicat.  necnonde  diRa  feionicA 
venenatione pradi^i  Nich,  Ridley  in  eodem  indiflamento  nominat.  eidem 
Willielmo  impojit.  eat  Jine  die^  not  eat  inde  quietus :  he  was  afterwards 
ind]£led  de  novo  and  pleaded  the  former  acquittal,  and  yet  becaufe 
the  indi(5lment  was  not  fufficient,  he  was  put  to  plead  to  the  felony, 
and  had  judgment  and  was  executed. 

The  truth  is  the  heft  reafon  to  maintain  that  judgment  is  that, 
which  is  given  by  my  lord  Coke  P.  C  214.  in  thefe  words,  In  the 
cafe  of  acquittal  the  judgment  is^  quod  eat  fine  die,  which  may  be  given 
as  well  for  the  infuj^ciency  of  the  indiilment^  as  for  the  party* s  innocence 
or  not  guiltinefs  of  the  offenfe^  and  the  judges  of  the  caufe^ought  before 
judgment  to  look  into  the  whole  record^  and  upon  due  conjideration  thereof 
to  caufe  it  to  be  enterd^  ideo  confideramm  ell,  quod  eat  fine  die. 

This  is  the  bcft  reafon  to  fupport  that  judgment,  but  if  the  judg- 
ment had  been,  quod  eat  ind?  quietus,  as  the  antient  form  is  in  cafe  of 
acquittal  upon  not  guilty  pleaded,  that  could  never  refer  to  the 
dcfed  of  the  indidimeni,  but  to  the  very  matter  of  the  ver-  ^"^^^^ 
did  ;  an3  if  in  Vaux^s  cafe  the  judgnaent  had  been  fo  enterd,  he  could 
never  again  have  been  indi<fled  for  the  fa^nc  oficnfe>  notsvittiAandin^ 

thd 
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the  icfcSt  of  the  inJiAmentY  till  that  judgment  Hoverfed  by  writ  c( 
error,  tho,  as  it  was,  that  judgment  in  f^auxe*s  cafe  was  one  of  the 
bardcft  that  ever  t  met  with  in  criminal  caufes,  for  where  the  pri* 
fbner  excepts  to  the  infnfficiency  of  the  indidhnent,  or  the  court  doth 
at  «r  o^ciOf  the  judgment  is  fpccial,  quod  indiffamentum  cb  inju^cun- 
tiam  laffetur^  t^  quid  the  prifoner  eat  ind^  adprafemjini  die. 

If  a  man  be  indifled'of  homicide  ft  defendendo^  or  fer  infortaniKm^ 
be  muft  plead  to  it  or  confefs  it,*and  there  is  no  judgment  of  death 
given  agaioft  bii9>  but  rcmiuitur  prlfotut^  or  baild  ad  expe^nd,  pra- 
tiam  regis. 

.  Bitf  if  A  man  by  the  coroner's  inqueft  be  found  to  have  kiU  a  thief, 
that  aflaulted  him  to  rob  him  or  to  commit  a  burglary,  which  b  not 
lelony,  be  (ball  neither  be  arraigned  Qor  put  to  anfwer  upon  that  in* 
diAmcnty  but  ihall  be  difmifled  without  any  judgraient. 

But  if  be  had  been  indji£led  of  murder  or  roanflaughteF)  and  upon 
M$i  gulUy  plc^od  the  fpecial  matter  is  found,  or  the  jury  acquits  him^ 
die  judgment  Ihall  be  ^od  eat  ind^  quietus^  and  it  is  a  perpetual  dif* 
charge ;  and  }S  he  be  found  guilty  fe  defendendo^  yet  the  judgment 
^ven  thereupon*  quod  fxpeflet  grauam  regis  is  a  perpetual  bar  to  an- 
iocber  indidlmept    Ce*  P.  C.  cap.  lOi.  p.  213^  214. 

'  H.  The  jtKdgmeot  in  cafe  of  allowance  of  clergy  is  thus,  Sttper  qf» 
miumc  \i  ihidtm  quitjitum  eji  per  cur.  domini  regis  de  eodem  Johanne, 
Ji  fud  pro  fe  habeat  vel  dicere  fciat^  quare  curia  domini  regis  iic  ad 
fudicinm  &  executionem  de  eo  fuper  veredi^um  pradiilum  procedere  nou 
debeat ;  idem  Johannes  dUit^  quid  ipfe  efi  clericus^  bt  petit  benefieium 
clericale  fibi  in  e&  parte  allocari^  ii  tradito  eidem  Johanni  iibro  idem 
Johannes  legit  ut  eiericuSf  fuper  quo  confideratum  efi  per  curiam  hie^ 
^Hd  idem  Johannes  tit  manu  fe$a  lava  cauterizetur  ii  deliberetur^  and 
ibe  execution  is  accordingly  enterd,  ii  inftant^  crematur  in  manufui 
1^4*  ^  diUberaturjuxta  formam  Jiatuti. 

^     gjy     And  if  he  be  a  noUeman,  and  be  demanded  wherefore 

LJ°  J  judgment  (bould  not  be  given  upon  the  verdict,  he  may  averj 

Aat  hgi  is  a  peer  of  the  kingdom  haktns  locum  CsT  vocem  in  parUamento^ 

and  pray  the  benefit  of  the  ilatute  of  1  £•  6.  cap.  12.  and  if  it  appear 

.  £o  in  the  indiAment,  or  in  cafe  it  do  not,  if  the  court  be  afcertained 

thereof  eii^her  by  writ  of  certiorari  to  the  clerk  of  parliament,  or  if  if 

be  con&fltcd  by  the  kmg*s  attorney,  then  the  judgment  is  idei  con- 

Jideratwn  e/i  gtiid  deliberetur  fecundim  fontfamjlatuti  in  hujnffmodi  caju 

idit.  iSf  provif 

And 
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And  if  It  be  alleged,  that  he  is  a  clerk  In  holy  ordei?,  then  k  (hall 
be  cnterd  after  his  reading,  Et  quia  curia  hk  cQnfiat  per  certificatlonem 
Epifcopt^  tic.  or  per  literas  teJlimonlaUs  Eptfcopu  quod  Ipfe  ejl  clericus 
in  facris  Qrdiwhm  conjiltutus^  viz.  in  ordine  fubdiaconatus,  ideo  «/•- 
Jiderat.  ejl  per  curiam^  qtad  deliiereturfecundimfot  mamjlstuti  in  hujuf- 
modi  €afu  rdit.  li  provif.  Jint  cauteri'zatione  And  the  like,  if  he  pleal 
the  king's  pardon  of  burning  in  the  hand. 

And  if  a  layman  pray  his  clergy,  and  it  appear  of  record,  that  he 
had  it  before,  then  die  entry  is,  Et  quia  per  infpeHionem  recordi  coram, 
domino  rege  hie  mi£i  lie.  quid  alitor  idem  J  S.  indi^atus  exijlit  fi^. 
fetting  out  the  effeft  of  the  record,  (i  quod  ipfe  tjl  eadem  perfona^  W 
Jioc  idem  J.  S.  non  dedicit^  ideo  conjideratum  ejl^  quod privilegium  ctericak 
eidcm  J.  S.  non  allocetur^  ii  qiiod  fufpendatur  per  colium  quofque  He. 

And  fo  if  he  prays  liis  clergy,  [and  cannot  read,]  Et  tradita  ei  per 
€ttriam  Hbro  idem  J.  S.  non  Ugit  us  clericus^  ideo  conjiderat^  ejl ^  quid, 
fujpendalur  per  col/nm,  quoufqtu  mortuus  fuerit. 

ni.  The  judgment  in  high  trcafon  againft:  die  king  for  confpiring 
his  death,  or  levying  war,  or  for  a  prieft  upon  the  ftatute  of  21  Eli%. 
Cisp.  2.  or  for  any  new  treafon  made  by  authority  of  parliament  is  in 
this  fnanner. 

Firft  the  king^s  ferjeant  or  attorney  ^ir^rf a  debitam  legisformam  palt 
verfus  ip/um  E.  D.fuper  verediff  pradiSi*  judicium  H  executiomm  pr9 
di^o  domino  reg€  iabendJ  fie.  but  this  is  not  of  abfolute  neceffity, 
for  the  court  ex  officio  ought  to  give  judgment. 

Et  fuper  hoc  vijts  fi  per  curiam  hie  pieniis  intelleffis  om^  -  - 
Mibus  li Jingulis  prepmifps  eonfideraf  eft^  quodpradiHue  E.  D.  L**!'' ■ 
ducaiur  per  vicecomitem  com*  Middlefex,  of  per  marefcallum  hujus  at* 
ridty  or  per  conftabular*  turris  London  ujque  marefcedciam  tfc.  or  uf^ 
que  turrim  London,  or  ujquf  gaolam  domini  regis  com^  pradl^i  (ac^ 
cording  as  the  prifoner  is  in  cuftody,)  Et  de  inde  per  medium  civi-^ 
tatis  London  elire^^  tijqiu  ad  fur  c as  de  Tiburne  trahatury  ti  fuper 
fur  COS  illas  ibidem  fufpendatur^  ii  vivus  ad  terram  projiernatur^  H 
interi^ra  fua  extra  ventrem  fuam  capiantur  (c)  ipfoque  vivenie  (d) 
comburantur^  ti  caput  ejus  amputetur^  ii  corpus  ^us  in  quatuor  partes 
dividatury  H  caput  fi  qua^ria  ilia  ponantur  ubi  dominus  rex  ea  ajpg^ 
Hare  voluerit. 


(cj  SitrHm  memhrm  m^Mtetttmr  U  here  (J JThck words iffc^wt^vetitif or otftnen 

fometimet  iniertcd,  Sk^rv.  mfis  bt  ptrl'w  tad^amount  tre  abfolutebi  oecef&ry,  other* 

wmtt  p,  187.  bin  it  u  not  of  neceffity,  wd*  wife  the  ju<lgment  ii  crrAMoui.  See  1  SmA. 

tbe  rcAtence  in  lord  J>er^H9twuterM  cafCi  6 is.  Sf^ctu,  cafa  impsrihmt$t  p*xti*  SUa 

Sut.  Jr.  rd.  VU  f.  16.  ^rftii  »W(*f. 

But 


597      HISTORIA  PLACITORUM  CORONA 

But  if  the  prifoner  be  in  the  king's  bench  and  the  judgment  be 
given  in  that  court,  the  entry  is  quodpradi^us  J,  S.  ducatur  per  pra-- 
dictum  marefcallum  ufjue  prifonam  tnarefcalcia  domini  regis  coram  ipf$ 
rege^  li  de  inde  ad  quendam  locum  executionis^  vocat,  St.  Thomas  Wat- 
Tinges,  trahatury  (sf  fupre  fur  cos  ibidem  fufpendatury  and  fo  forwani 
as  in  the  judgment. 

Thus  the  judgment  was  enterd  againft  Barkly  a  feminary  pried 
upon  an  indifiment  in  Middlefexy  P.  38  Elt%.  upon  the  (latute  of 
27  Eli%.  But  the  judgment  againft  a  woman  in  all  cafes  of  high 
treafon  is  to  be  drawn  and  burnt.    Co.  P.C.  211. 

Upon  an  indiameiu  of  treafon  for  counterfeiting  the  king's  coin 
the  ju^ment  is  only,  as  in  petit  treafon,  vi%.  quid  ducatur  ufque  gao' 
lam  domini  regis  de  Newgate  per  vie*  com^  Middlefcx,  tf  ab  inde  uf- 
que  ad  f ureas  de  llburn  trahaiur  li  ibidem  fufpendatur^  quoufque  m^r^ 

iuusfuerit. 

And  the  judgment  againft  a  woman  is  alfo,  as  in  petit  treafon,  to 

be  burnt.    25  E.  3.  42.  (ej. 

This  is  agreed  of  all  hands,  but  as  to  clipping  or  impairing  of  coin 
[there  hath  been  fome  doubt,]  and  likewife  as  to  counterfeiting  of 
foreign  coin  made  current  by  proclaxnation,  becaufe  thefe  arc  new 
created  trcafons.    Co,  P.  C.  ^.17. 

But  yet  in  cafes  of  clipping  or  wafliing  made  treafon  hf 
l39^J  the  ftatutc  of  5  Eliz.  cap.  11.  W  18  Eiiz.  cap.  1.  the  judg- 
ment is  now  fettled  to  be  only  drawn  and  hanged,  as  in  cafe  of  coua- 
tcrfeiting  of  the  coin  of  the  kingdom  by  25  E^  3.  de  proditionibus^ 
and  this  was  agreed,  and  accordingly  judgment  given  againft  two 
Frenchman,  Hilly  25  Car.  2.  (f),  according  to  the  book  of  T.  6  Eli%. 

Dy   230.  *. 

And  with  Ais  agrees  the  refolution  of  24  H.  8.  in  juftice  Spilman\ 
leports  cited  2  Co.  Injl.  p.  636.  A  prieft  drawn  and  hanged  for  clip- 
ping the  king's  coin,  and  yet  clipping  was  not  held  to  be  treafon 
within  the  ftatutc  of  25  E.  3.  but  made  fo  [by  the  ftatute  of  3  H.  5. 
cap.  6.  according  to  the  common  opinion  and  the  recital  of  the  ftatute 
of  5  £/iz.]  (g)^  and  fo  repeald  by  the  ftatute  of  1  Mar.  cap.  1.  yel 
even  whUe  that  ftatute  of  3  H.  5.  was  in  force,  the  judgment  was 
only  drawing  apd  hanging  in  that  cafe. 

r  I  jtf  JPA>  Re  h  rtcital  of  thft  tweflaimtest  but  it  «ppcan 

^/ei  Bll^&%rLn,  I  Fin.  »5^  by  wh.t  foUiw..  ibat  cbe  ftatute  of  j  S.  y 

thU^pUce  art,  sfibe  fiatuta  .f  5  ^^  '«       t  recited  m  the  flatuie  of  iS  to.  b»«  o«Jy 
£^ai<^4inlUtUtimm*of&i^u^tU     imtbaiofs^VIm 
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And  upon  fearch  of  precedents  both  in  the  king*8  bench  and  at 
tfa^  Old  Bailjy  tho  fome  precedents  were  of  hanging  drawing  and 
quartering  for  clippings  yet  the  moft  ufual  were  only  drawing  and 

And  upon  die  fame  reafon  I  think>  that  in  cafe  of  countcrfating  of 
foreign  coin  made  current  by  proclamation,  made  treafon  by  the  fta- 
tute  1  Afar.  cap.  6.  and  the  clipping  or  wafliing  thereof,  likewife 
made  treafon  by  5  and  18  Eiiz.  I  think  there  ought  to  be  no  ether 
judgment  but  drawing  and  hanging,  for  by  the  prochmation  and  die 
a6l  of  1  Afar,  it  is  now  become  as  the  coin  of  this  realm,  and  ic 
were  an  incongruous  thing  for  a  man  to  be  hanged  and  quartered  for 
countei'feicii\g  foreign  coin  made  current  by  proclamation  by  interpre- 
tation of  the  ftatute  of  1  Afar,  and  yet  to  be  only  drawn  and  hanged 
for  counterfeiting  the  proper  coin  of  the  kingdom. 

For  counterfeiring  the  great  or  privy  feal  certainly  there  was  anti<« 
ently  no  other  judgment  but  that  of  petit  treafon,  namely  -        . 
drawing  and  banging,  as  appears  by  the  book  of  2  H  4.  ^*>9yJ 
85.  a.  (i)^  and  the  record  of  that  cafe,  tho  my  lord  Coke  except! 
againft  it  in  P.  C.  p.  15.  fed  de  his  vids  qua  fupra  dixi  Part  L  cap, 
16.  p.  187. 

IV.  The  judgment  in  petit  treafon  is  for  a  man  to  be  drawn  and 
hanged,  for  a  woman  to  be  drawn  and  burnt,  as  alfo  in  high  treafotu 
Co.  P.C.  p.  2\l.  for  the  other  judgment  is  unfeemly  for  that  kx. 
Stamf.  P.  C.  Lib.  III.  cap.  19.  foL  182.  *. 

V.  The  judgment  in  all  cafes  of  felony  is,  quid fufptndatur  per  col^ 
htirif  quoufqui  moriuus  fuerit. 

But  if  a  man  be  oudawd  of  treafon  or  felony,  tho  there  be  no  othea 
judgment,  but  utkgatus  ^  per  judicium  coronatorum^  yet  it  is  of  itfclf 
an  attainder  and  fubje^s  the  offender  to  an  award  thereupon  to  be 
made  by  the  court,  where  he  is  brought,  as  is  fuitable  to  the  offenfe 
for  which  he  is  indided  and  outlawd. 

And  diis  judgment  is  as  well  to  be  given  againft  a  nobleman  as  an- 
other in  cafe  of  felony,  and  cannot  be  given  othcrwife  by  the  court, 
or  executed  otherwife  by  th^ flieriff".  Co.  P.C  p.  2\\  i^  52.  fk). 

VI.  The  judgment  o( peine  fort  £rf  dure  at  diis  day  in  cafe  of  felony 
ifi  only  where  the  prifoner  ftands  mute  of  malice  upon  his  arraign* 

.   [b)  rUe  fart  I.  p.  351.  *,  ig,.  in  attis,  &  h.  «ta,. 

{i)  CUmem  Fejttnig*^  afc^  ««(r  P«T  I.         ^j  ridi  Part  1.  f.  Iqu 

meat 


S99      HISTORIA  PLACITORUM  CORONiE. 

mcnt  or  will  not  diredly  aofwer,  for  upon  challenging  above  twenty 
his  challenge  fhall  be  only  over-ruled  f/J^  and  the  trial  proceed. 

But  at  common  law  in  all  cafes  of  felony  and  at  this  day  m  pedt 

treafon»  if  he  challenge  thirty-fix  peremptorily,  he  fliould  have  hia 

judgment  of  penance  fmj^  and  this  holds  as.well  in  an  appeal  as  in 

an  indidlment,  and  as  well  in  cafc  of  women  as  men.    2  Ci.  /ij/?.  ITT. 

Juperjlat.  fVeJhn.  !•  cap.  )2. 

The  entry  of  the  judgment  is  thus : 

Et  quofjitum  eft  per  cariam  ab  eo  qnoUter  ft  vdii  tntk  acquietetrif 

qui  <fir//,  ptid  iffe  non  vultfejuper  aliquam  jwratam  pairia  pentre^  nifi 

fibmmodo  in  l>eum ;  tunc  infupir  di^um  eft  ei  per  ewiam  hiic^  fuU  mfi 

r  ool  ^^^^  '"  *^^  ^^^  rtfpondeat  mori  debet ,  fui  dielt,  quod  non 

■•*  ^  vult  alithr  refpondere  in  hac  parte  nifi  ut  prius^  idei  eonfideraC 
tflf  quid  idem  R.  B.  dueatur  ad  prifonam  marefcaleia  domini  regis  C9* 
rim  ipfo  rege^  &  ibidem  nudus  prater  baccas  fuas  ponatnr  ad  terram 
Juper  dorfumfuum  direHc  jacens^  tijorameu  in  terrA  fub  efns  eapitefou 
&  caput  ^us  in  ecdem  ponatuTt  li  Juper  eorpiu  fmtm  ubi  libet  penatut 
fantum  depetris  \i  ferro^  quantum  portare  poteji  ii  plus^  fuamdiu  vivit^ 
a  quid  habeat  de  pome  li  aqua  peffimis  tf  prifonee  ei  proximis^  V  iUi 
die  qui  cMudit  nen  bibatf  neque  ilia  die  qui  bibit  mn  comedat^  Jic  vi« 
venda  quaufitqe  mortuusfmrit  (n). 
Add  if  he  ftands  wholly  mute,  then  the  entry  b  thus : 

Et  albcutus  quemmodofe  velit  de  felvnii  pradiili  acqmdtare^  qui  qm^ 
Jem  R.  nihil  refpendet^  fed  fi  mutum  tenet^  &  /^^  ^^  capti  inp^fi* 
ti$m  per  fatr amentum  12  He.  fi  pretdiihts  R«  hqm  pojpt^  vel  fi  ptee^ 
diitus  R.  pretdiGo  die  Ve.  loquuttu /uerit  neene^  qm  dicuntfitperfitera" 
mention  Juunh  inod  pretdiiltts  R.  loquutus  fmt  ift%  eodem  die  H  benS 
hqui  potefifi  velitf  idei  idem  VL  ui  ip/e  qui  legem  recufat^  haei  eat  ud 
patnam  f^c.  ut  fnpnu  Catalla  ipfius  nulla. 

And  fometimes  alfo  the  jury  were  charged  to  inquire  fi  mali  credo* 
tur^  but  that  was  but  rarely  in  cafe  of  an  indtSment  (e)^  for  the  uh 
diftment  itfelf  carries  a  probability,  that  he  may  be  guilty  when  joined 
with  his  own  wilfol  refuteg  his  trial,  fo  that  he  forfeits  his  goods  by 
fttcb  Aaoding  mute. 

YII.  Judgment  in  petit  larciny  is  ooly  to  be  whipt,  or  imprifoncd 
1>7  way  of  chaftiicment  (p). 

(/)  Sufrm  p.  a70,  3 14.  /r#  f*  \%X*  in  mUiu 

fa)  Smfem  /|.  i48, 316.    t  />)  Bot  by  ftibfbqiic»t  iitvCet  the  oieii* 

9)  Fiiejmf^0  a^  43.  /v  3 19.  tU/^MMtTn  ^r  buv  be  tiMlfported.  See  4  Gm.  I.  e^ 

jm.  385.  A^t.  !!•  and  6  6«n  i*  csp,  23.  9ute  Jmfrs  f, 

MTidi  dbc  cafci^  Tbrnei  di  U  Bahtfi^  3SS.  m  s«m. 

VIII.  Judg. 


i 
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VIII.  Judgment  in  mMpriiion  of  treafon  is  forfeiture  of  all  bit 
goods,  forfeiture  of  the  profits  of  his  land  during  his  life,  and  impri* 
fonment  during  his  life  (q), 

IX.  Judgment  in  theftbote  is  fine  and  imprifonmentj 

.     4  BUckf.  Com.  ch.  19.  per  tot.  t  Hawk.  P.  €•  ch.  4!% 


CHAP.    LVL  [401] 

Concerning  giving  of  ]}xAffntnX^  by  whom,  and  when, 

WHAT  courts  have  jurifdidHons  in  caufes  criminal  and  capital 
have  been  handled  before  in  the  b^inning  of  this  Part;  I  am 
now  to  confider  when  one  judge  may  give  judgment  upon  a  convic- 
tion before  another  judge,  and  how. 

The  king's  beqcb  is  the  center  of  all  fubordinate  juri(di&ions,  ef* 
f  e^Uy  in  matters  capital. 

If  i/.  be  indi£ked  of  felony  before  juftices  of  peace,  ^er  and  ternuun^ 
or  gaoUdeUvery,  and  be  conviA  by  verdi£t  or  confeffion,  if  the  record  of 
the  convi£iion  be  removed  into  the  king's  bench  by  certiorari^  and  the 
{vifoner  alfo  be  removed  thither  by  habeas  corpus^  that  court  may  give 
jiidgment  upon  that  conviction,  but  there  muft  be  firft  a  filing  of  the 
liecord  in  the  king's  bench,  and  a  commitment  of  the  prifoner  to  the 
cuftody  of  the  marOial,  and  he  muft  be  called  to  fay  what  he  can^ 
why  judgment  ihould  not  be  given  againft  him,  and  thereupon  judg- 
ipent  may  be  given  r  vide  23  H.  8.  cap.  1  &  11.  \0  H.  4.  9.  a. 
Coron.  467. 

And  indeed  there  was  no  other  remedy  before  the  ftatotes  of  11 
Jf,  6.  cap  6*  bf  ]  E.  6.  cap.  7.  for  judgment  to  be  given  upon  perfon^ 
reprieved  before  judgment,  for  the  former  commiflions  are  determined 
by  new  ones  at  conunon  law. 

But  if  the  conviiflion  were  not  before  the  judge  of  the  king's  bench, 
ib  t&at  the  offender  continued  not  always  in  cuftody  of  the  marOial 
or  of  thofe  that  are  his  bail,  but  be  removed  by  habeas  corpus  or  brought 
in  by  procefs,  the  party  fo  removed  may  plead  he  is  not  the  famp 
perfon  and  giVe  fome  diverfity  of  name,  and  if  the  king's  attorney 

Vol.  II.  A  a  confcfs 
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oonfeft  it*  he  ihall  be  difchargcd  abd  procds  made  out  againft  the  odilt 
perfon,  thti8  it  was  done  in  the  cafe  of  J^n  Apart ^  LiL  placis§t* 
CaroH.  u.  7.  who  was  taken  upon  a  capias  uilegat*  and  pleaded  he 
was  not  the  fanoe  perfoo. 

Or  the  king*8  attorney  may  take  iflbe  upon  it  and  aver  him  to  be 
the  fame  pcribn,  atid  known  by  one  naitie  or  the  other.  21  £.  4.  Swrry. 
Lib.  placitor*  Coron.  placita  31.  Nidelas  BreWHi*$  cafe. 

Or  if  he  anfwers  nodiing  but  ftands  mute,  it  fliall  be  inquired  whe- 
ther he  be  ,tbe  fame  pcrfon  hy  inqneft,  before  judgment  be  given 
againft  him,  for  he  ihall  not  be  concluded  by  the  return  of  the  (heriff 
cither  upon  a  cepi  corpus  or  katcas  corpus^  if  be  was  not  always  in 
cuftody  of  the  (ame  court  from  the  time  of  his  firfl  anaignment,  viJi 
accords  10  £.  4.  19.  ^.  but  if  he  had  been  always  in  cuftody  of  the 
cpuit  of  king's  bench  from  the  time  of  hi$  arraignment,  or  had  been 
bailed  by  the  courtt  and  came  in  and  rendered  himfelf  upon  his 
bail,  then  no  fuch  inquiry  (haU  be  made  upon  his  ftanding  mute. 
10  £.4.  19.^. 

And  that  I  may  iky  it  once  for  all,  the  fame  law  is  where  a  party 
is  outlawd  or  abjured,  and  comes  by  capias  utUgai*  or  other  procefi 
into  the  kind's  bench,  he  ihall  be  demanded  what  he  can  fay  why 
execution  ihould  not  be  awarded  againil  him  upon  the  record  rc« 
moved,  which  1  H.  6.  25.  a.  B.  Corok.  44.  is  called  an  arraignment; 
if  he  confefs  himfelf  to  be  the  fame  pcrfon,  execution  ihall  be  awarded; 
if  he  deny  himfelf  to  be  the  iame  perfon  and  the  kingVattomey  con« 
fefs  it,  he  iliall  be  difcharged ;  if  the  king's  attorney  take  ifltie  upon 
it,  it  ihall  be  tried ;  if  the  prifoncr  fay  nothing,  it  ihall  be  inquired 
by  an  inqueft  of  office  whether  he  be  the  fame  perfon :  vide  8  i/.  4. 
3  fy  18.  B.  Coron.  22,  23.  10  E.  4.  19.  t.  M.  5  Car.  Crokc,  p.  176. 
Coxe*s  cafe. 

If  an  ifltie  be  joined  in  the  court  of  king's  bench  in  an  appeal  of 
fdony,  or  in  an  indidment  of  trcafon  or-fclony  either  upon  a  record 
originally  begun  in  that  court,'  or  removed  thither  by  certiorari ^  the 
ufoal  courfe  now  is  to  try  it  at  the  bar,  or  if  it  were  rmoved  by  cer» 
tiorari  out  of  another  county,  to  remit  the  record  according  to  the 
•  |-  ilatute  of  6  H,  3.  cap.  6.  to  the  juiliccs,  before  whom  fucb 

'^^^  indidmcnt  was  originally  taken,  with  a  writ  to  command 
them  to  proceed  therein,  whether  the  record  was  fo  remitted  before 
or  after  iflue  joined  in  the  king's  bench. 

"^  But 

5; 
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But  many  times  that  court  anticntly  did,  and  at  this  day  may  fend 
down  tiie  tiaiifcript  to  be  tried  by  niji  prius,  as  weU  in  an  indiAment 
as  an  appeal,  and  tipon  the  return  thereof  the  court  may  give  judg- 
ment of  death  or  atquittal,  according  to  the  verdid  returned:  qu^d 
vide  ftfpius  Lk 

But  whether  they  might  inquire  of  abettors  there  hath  been  diver« 
fity  of  opinions,  vide  2  l^  SP.l^  Af.  by.  Ifl0»  121, 131.  b.  but  by 
the  better  opinion  they  cannot,  10  £.  4<  14*  ^.  4  Co.  Inft.  160.  nor 
can  they  arraign  the  felon  at  the  fuit  of  the  Jdng,  if  the  plaintiff  be 
nonfuit  in  his  appeal    22  £.  4.  19.  a.  (*)• 

It  hath  been  held  by  fome,  that  jufttces  of  afife  and  mfipriui  may 
by  virtue  of  the  (latute  of  27  £•  1.  de  finibus  cap,  3.  without  any 
other  commiffion  deliver  the  gaol  and  give  judgment  of  felons,  vide 
Stamf.  P.  C.  Lib.  II.  cap.  45.  /el.  57.  b.  blit  yet  that  hath  not  beca 
tifisd,  neither  is  it  lafe  to  be  praAifed  without  a  commiffion  of  gaol« 
delivery :  vide  fiat,  3  H.  5.  fiau  2.  cap.  7. 

But  certainly  at  common  law  juftices  of  mji  prius  could  not  give 
Judgment  upon  an  appeal  or  ilidiAment  fent  to  them  out  of  the  king's 
bench  by  mfiprim  to  be  tried,  no  more  than  in  other  ordinary  civil 
caufes,  for  they  have  but  the  tranfcript  of  the  record  before  them^ 
and  their  commiffion  is  only  ad  triandum  acitumf  and  to  remit  the 
tranfcript  with  the  verdid  indorfed  upon  the  poftea  (f) . 

But  by  the  ftatute  of  14  f/1  6.  cap.  1.  jufttces  of  nlfi  prius  have 
power  in  all  cafes  of  felony  and  treafoo  to  give  judgment  of  acquittal 
or  attainder  at  the  day  atid  place  where  their  inquiiitions,  inqocfts,  and 
juries  are  taken,  and  then  and  there  to  award  cscecution  to  be  made 
by  force  of  the  fame  judgments. 

Bm  yet  it  feems  this  ftatute  gave  them  not  power  to  inquire  of 
abetters  in  an  appeal,  nor  to  arraign  the  prifoner  upon  a  p        « 
nonfuit  before  them  at  the  king's  fuit,    10  £.  4.  14.  b.    22  ^^  *-* 
E.  4.  19.  a.  but  this  was  to  be  done  in  the  king's  bench  upon  the  re» 
turn  of  the  poftea. 

But  upon  this  ftamte  thefe  things  are  to  be  obferved. 

1.  That  they  might  return  the  poftea  into  the  king's  bench,  and 
there,  judgment  may  be  given  as  at  common  law,  for  tho  the  ftatute 
gives  theoi  power  to  give  judgment  and  award  execution,  yet  it  leaves 
them  power  to  return  the  pofiea^  and  takes  not  away  the  power  of  tho 

(•)  rdtep^  p.  4<.  (tj  rtitJmfTM  p.  4^ 

A  a  2  king's 
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king*s  bench  to  give  judgment  and  award  execution  upon  the  pojlea 
returned,  as  tliey  might  have  done  at  common  law. 

2.  That  as  t}^  prifoner  cannot  be  arraigned  nor  plead  to  iSue  in 
the  king's  bench,  unlefs  the  record  and  alfo  the  prifoner  be  there,  fo 
the  record  itfelf  (lill  remains  in  the  king's  bench,  and  only  the  tranf^ 
cript  delivered  to  the  judges  of  nlfi prius  and  not  the  record  itfelf,  as 
upon  the  ftatpte  of  6  H.  8.  yet  upon  that  tranfcript  the  judges  of  isr^ 
prius  may  give  judgment  and  award  execution  by  virtue  of  the  Hatute 
of  14  H,  6.  cap.  1. 

But  then  the  prifoner  miift  either  bo  fent  down  by  habeas  corpus  to 
the  (heriff  of  the  county,  where  the  nlfi  prius  is,  in  cudody,  or  elfc 
b;iiled  to  appear  there,  for  no  inqueft  can  be  taken  by  default,  or  in 
the  abfence  of  the  prifoner  in  cafes  capital. 

And  if  the  prifoner  be  bailed  by  the  king's  bench  to  appear  at  the 
nifipriusy  (as  he  may,)  yet  if  he  appear  not,  the  inqueft  cannot  be 
taken,  but  only  the  prifoner  called  upon  his  bail,  and  the  default  re- 
corded, and  fo  upon  the  return  of  the  pojiea  new  proccls  againft  the 
prifoner,  and  alfo  againft  his  bail'. 

At  common  law  by  granting  a  new  commlflion  of  the  peac^  all 
proceedings  before  former  commiflioners  of  the  peace  were  difcon- 
tinued,  and  if  an  ifiue  were  joined,  or  a  perfon  convifled,  or  had  judg* 
ment,  the  new  commiflioners  could  not  proceed  to  trial,  judgment,  or 
execution,  but  all  that  could, be  done  was  to  remove  the  record  by 
certiorari  and  the  prifoner  by  habeas  corpus  into  the  king's  bench,  and 
there  to  proceed  where  the  jufticcs  left  off, 

P  -  And  to  remedy  this  the  ftaiute  of  II  iif,  6.  cap.  6.  was 
y  ^^  made,  wheieby  it  is  ena£ted,  ••  That  fuch  proceedings  (ball 
"  not  be  difcontinued  by  fuch  new  commiflion,  but  the  new  juftices 
**  aftet  they  have  the  records  before  them  fliall  have  power  to  con- 
*^  tinue  the  fame  pleas  and  procefles,  and  the  fame  pleas  and  pro* 
*•  cedes  and  all  that  depend  upon  them  to  hear  and  finally  determine, 
•*  as  the  other  juftices  might  have  done,  if  no  new  commi(iion  had 
•«  iflued. 

By  virtue  of  this  ftatute  new  comrtilffioners  might  not  bnly  give 
judgment  upon  conviction  before  former  jufticcs  of  peice,  but  miglit 
award  execution  upon  judgments  given  by  the  former  juftices,  as  ihall 

be  farther  flicwn. 

But  this  ftatute  extended  not  to  commiffions  of  oyer  and  termhier 
and  gaol-delivery,  but  ouly  to  coouniflions  of  the  peace. 

Afid 
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And  therefore  the  ftatute  of  i  £.  6.  cap.  7.  was  made,  which  among 
other  things  enads,  •*  That  wh^re  any  perfon  fliall  be  found  guilty  of 
''  treafon  or  any  felony,  for  which  judgnKOt  of  death  flioold  begiven^ 
**  and  be  reprieved  before  judgment,  new  conimiffioners  of  gaol-deli- 
**  very  may  give  judgment  upon  fuch  convi£lion,  as  the  judices  of 
*^  gaol-delivery,  before  whom  he  was  coaviAed,  might  have  done. 

*^And  that  no  manner  of  procefs  or  fuit  made,  fued,  or  had  before 
**  any  jufticesof  aflife,  gaol-delivery,  ^yir  2lvA  urminer,  of  the  peace*, 

or  other  the  kfng's  comniifiioners  fliall  in  any  wife  be  difcontinued 

by  the  making  and  publiihing  any  new  comminion  or  affociation^ 
'*  or  by  altering  the  names  of  fuch  juftices  or  commiflioners,  bat  tha^ 
**  the  new  juftices  of  affife,  gaoUdcIivery,  and  other  commiffioners 
*'  may  proceed  in  every  behalf ^  as  if  the  old  commiiSon  and  juftices 
'*  and  commiffioners  had  dill  remained  and  continued  not  altered, 

Tho  this  ftatute  in  the  iirft  part  thereof  mentions  giving  oi judgment 
vtpon  a  perfon  convidl,  yet  I  take  it  very  clear  they  may  award  ixecu^ 
iion  upon  a  party  reprieved  after  judgment  by  former  commiffioners, 
for  by  the  fecood  claufe  they  may  proceed  in  every  behalf  zs  the  formed 
eommif&oners  might  have  done,  and  therefore  there  is  little 
caufe  for  Hit  qrnere  mzit  touching. that  point  in  Dyer  fg)y 
yet  I  have  generally  obfeiTed  this  one  rule,  that  I  would,  never  give 
judgment,  or  award  execution  upon  a  peifon  reprieved  hy  any  other 
judge  but  myfelf,  hecaufe  I  could  not  know  upon  what  ground  or 
reafon  he  reprieved  him  (h) 

See  the  references  \\  the  ^d  of  the  ch.  next  fupra. 


[406] 


(t)  J^y*rfil'  165.  4. 

(0)  The  ufefulnefs  of  this  caution  may 
be  fcea  from  what  is  obfcrveil  by  Sir  J^n 
HawUt  ia  his  remarks  on  Comifli'i  trial. 
State  Tr.  Vti,  IV.  p.  «>)•  where  he  relates 
the  cafe  of  fome  perfons,  **  Who  had  been 
**  convi6led  of  the  murder  of  a  perfon 
^<  abfent  barely  by  inferences  from  loolifli 
•(  words  and  anions  ;  but  the  judge  before 
<*  whom  it  was  tried  was  fo  unfatisfied  in 
<•  the  matter,    becaufc  the   body  of  the 


'*  perfon  fuppofed  to  be  murdered  waa 
*<  not  to  be  found,  that  he  reprieved  the 
**  perfons  condemned  j  yet  in  a  circuit 
'*  afterwards  a  certain  unwary  judge,  with- 
'*.out  inquiring  into  the  reafons  of  tho 
'*  reprieve^  ordered  execution  and  the 
**  perfons  to  be  hanged  in  chains,  which 
<(  was  done  accordingly  ;  and  afterwarda 
'<  to  his  reproach  the  perfon  fuppofed  ta 
*'  be  murdcrtd  appeared  alive. 


Aa3 
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CHAP.    LVII, 


C0ir<«niiifjr.exccotioiis. 

^^rUCH  of  what  concerns  this  ttiatter  hath  ^len  in  under  die 
JlVX  fonner  chapter,  and  dief^fpr^  I  (hall  be  brief  iq  it.  I  flmll 
confider. 

1.  Who  may  award  execntion. 

2.  In  what  manner  it  is  to  be  awarded^ 

3.  By  what  warrant  to  be  made. 

4.  By  whom  it  is  to  be  done. 

5.  In  what  manner. 

6.  Concerning  reprieves  or  refpite  of  judgment  or  execution. 

L  As  to  the  firft  of  thefe  it  hath  been  difpatehed  in  die  former  chap^ 
ter,  they  that  may  give  judgment  may  award  execution. 

And  therefore  die  court  of  king^  bench  upon  on  habeas  iorptu  and 

a  eertlorarl  to  remove  die  body  of  a  prifoner  and  die  reconi  of  his  oat- 

-        -  la  wry  or  attainder  before  them  may  award  execution  upon 

^^^  ^  him.  M.  5  fibr.  B.  R.  Cnkc  p.   176.  Coxe's  cafe,  viJe  quit 

dt^a  funifiipra  cap*  56^ 

IJ.  Touching  the  manner  of  it  diere  be  certain  cafes,  wherein  tho 
the  pnlpner  be  attainted,  yet  ho  jis  not  to  ha^e  execution  awarded 
againft  him.  till  he  be  demanded  what  be  can  &y  why  execution 
Aould  not  be  awarded  againft  him,  vix. 

1  Where  a  woman  is  conviAed  and  attaint  by  judgment,  tho  fhe 
remains  always  in  cuftody,  fo  that  conftat  di  perf$n4^  yet  execntion 
is  not  to  be  awaided  agaiAll  her  till  (be  be  demanded  what  (he  can 
iay  lyhy  execution  (hould  not  be  awarded,  for  (he  may  allege  preg- 
nancy, which,  dio  it  be  no  cauie  to  refpite  judgment,  is  a  goodcanie 
to  refpite  execution. 

2.  Whete  the  judgment  was  given  at  a  former  feffion,  for  in  that 
interval  between  diis  and  the  former  feffion  he  may  have  a  pardon  to 
plead. 

3  Where  die  prifoner  hath  not  always  reouuned  in  the  cuftody  of 
the  couir,  where  be  .firft  had  judgment,  for  in  that  cafe,  if  he  be 
brought  b  by  a  capias  by  the  (beriQFi  be  (ball  not  be  concluded,  but 

that 
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that  he  may  fay  he  is  another  perfon,  and  iflue  may  be  taken  upon  it, 
and  that  iflue  fliall  be  ti-ied  before  he  (hall  have  execution  awarded 
agalnft  him,  and  if  he  (lands  mute,  it  (ball  be  inquired  whedier  it  be 
of  malice.  10  £.4.  19.  A.  Again, 

4.  If  judgment  wete  given  in  another  court,  or  by  other  juftices, 
as  in  cafe  where  a  record  of  an  attainder  comes  from  another  court  by 
certhrari  into  the  king's  bench,  or  if  a  man  be  outlawed  for  felony, 
and  the  outlawry  either  remoi^  or  returned  into  the  king^s  bench, 
and  the  felon  brought  in  by  Aaieas  corpus  or  capias  utlegai*  he  (hall  be 
demanded  what  he  can  fay"  why  execution  (hoidd  not  be  awarded 
againft  him,  which  1  H.  6.  25.  a,  is  called  an  arraignment,  for  in 
thefe  cafes,  !•  He  (hall  not  be  concluded  by  the  remm  of  the  (heriff 
from  faying  be  is  not  the  lame  perfon  that  wa?  outlawed,  and  upon 
that,  ilTue  may  be  joined,  and  it  (hall  be  entered  of  record  and  tried 
(^),  unlefs  the  king^s  attorney  confefleth  it:  vide/upra  cap.  56.  2* 
He  may  have  the  king's  pardon  to  plead*  3.  In  ca(e  of  an  ^  ^ 
outlawry  he  may  aifign  error  in  the  outlawry,  and  pray  ref-  ^  ^ 
pite  to  purchafe  a  writ  of  error,  and  the  court  u&ially  in  fuch  a  ca(c 
prefixeth  him  a  day,  and  gives  him  refpite  to  purchafe  a  writ  of  eiTor« 
and  in  the  mean  time  remits  him  to  the  marlbal  and  rentes  hit 
execution. 

Thus  it  was  done  in  the  cafe  of  David  Dem^  H.  16.  £.  4.  Placlu 
cor,  «.  57.  who  was  taken  by  a  capias  utkgat*  retumaUe  in  the  king's 
bench,  Etjlatini  quofjltum  eft  ah  f  0,  ft  qmdprofe  habtat  vel  dkenfciat^ 
yunre  ad  executionem  de  eofttpcr  utlegarid  prstdMd  procedi  non  debet* 

He  alleged,  that  at  the  time  of  the  outlawry  pronounced  he  was  in 
pcifon  in  the  tower  of  London^  Et  flatim  quafitum  eft  ab  eo  per  cur*  ft 
iabeat  aliquid  breve  de  errore  necu^^  qui  dicit  quid  noui  idei  iujwiduu^ 
tft  eidem  David  e^e  gratid  per  curiam^  quid  ipfe  breve  de  errore  in  hac 
parte  habeat  coram  domino  rege  in  oUabis  Hillariiy  and  upon  his  failure 
a  fecond  and  a  third  peremptory  day  was  affigned  him,  at  which  day 
he  (hewed  to  the  court  a  writ  of  error  and  affigned  the  £uDe  error  in 
fad,  and  iflue  was  taken  upon  it,  and  a  venire  facias  returnable  in 
Mich,  term,  the  prtfoner  ftill  remaining  in  cuftody,  and  execution 
fefpited  till  the  ifliie  tried* 

But  it  is  to  be  noted,  that  he  that  will  delay  his  execution  by  alleg- 
ing error  in  the  outlawry  and  praying  liberty  tp  purchafe  a  writ  of  error» 
muft  allege  error  in  fad,  or  error  in  law  upon  die  outlawry  to  obtain 

(*)  Kd*  13.    Hm  cafe  B4^ii^  OUf  aad  (Mu. 

A  a  4  that 
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thae  rcfpitc  of  execution  before  his  writ  of  error  be  brought,  for  if  tlie 
court  be  fatisfied,  that  it  is  merely  a  pretenfe,  they  may  chufe,  who- 
Aer  they  will  allow  him  a  day  to  fue  forth  a  writ  of  error,  but  may 
award  execution  prefcntly.  1  H.  7.  13.  b.  John  Coiling  cafe,  vide  Co. 
P.  C./.  212. 

If  either  the  prifoner  himfelf,  or  any  a«  amicus  curia^  inform  the 
court  of  any  ertor  in  the  outlawry,  the  court  ex  officio  muft  prefix  hinu 
a  day  to  purchafe  his  writ  of  error,  and  in  the  mean  time  refpite  execu* 
tion,  but  if  he  purchafe  not  his  in  convenient  time,  execution  fliall  be 
awarded. 

III.  By  what  warrant  the  execution  is  to  be  made. 
-  -|  In  the  king's  bench  diere  is  no  other  writ  nor  warrant  but 
^  "■■  an  award  of  the  court  upon  the  judgment,  vi%.  Et  di^um  ejl 
marefcedlo^  quod  factat  executionempericulo  incumbente^  for  in  the  king*s 
bench  themarihal  is  the  immediate  officer  of  the  court  to  make  execu- 
tion in  thefe  cafes,  for  that  court  never  gives  judgment  againft.  any, 
that  is  not  in  cufiodid  maref colli  in  cafes  capital,  and  fo  are  all  the  an* 
tieotand  modem  precedents,  vide  3  H.  7.  7.  a.  M.  6  Car.  B.R.  Cro' 
p.  176.  Coxe^s  cafe,  and  fo  was  direAed  by  the  court  upon  view  of 
the  precedents  themfeives  mentiond  in  my  lord  Cokc*s  book  of  Entries^ 
Tit,  Indi^ment  per  totum^  P.  25  Car*  B,  R,  in  Brown's  cafe  fa  J. 

Wheil  ah  attainder  of  felony  or  treafon  is  againft  a  nobleman,  the 
judgment  is  pronounced  by  the  lord  high  fieward,  and  the  warrant  for 
executbn  is  under  his  precept  and  feal  in  bis  own  name,  Co.  P.  C: 
f.  31. 

When  judgment  is  given  by  commiffioners  of  oyer  and  terminer^ 
regularly  the  precept  for  execution  ibould  ifiiie  to  the  flieriff  in  the 
names  and  under  tfie  hands  and  feals  of  three  of  the  commiffioners, 
whereof  one  to  be  of  the  quorumf  before  whom  judgment  was  given, 
Co^P.  C.p.Zl.  but  by  ufage  (as  far  as  I  can  learn  of  late  times,)  it  is 
now  done  only  by  leaving  a  calendar  with  the  fiieri£F declaring  their 
judgments  (*). 

When  a  man  hath  jw^ment  of  death  before  juftices  of  gaol-delivery, 
the  regular  way  is,  either  to  ifiue  a  precept  to  the  flieriff,  in  the 
names  of  the  commiffioners,  reciting  the  judgment,  and  commanding 
execution  to  be  done,  or  otherwife  by  an  award  upon  the  record>  Et 
diBitm  eft  per  curiam  Ktc  vicecomiti  comitates  fradiili^  fuidfaeiae  exe* 
eutionem  periculo  ineumhenee. 

{a}  3  K(h*  193*    i  Vtut.  243.  (*)  St^ep,  31. 
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But  of  latter  time  there  is  no  more  done,  but  after  judgment  entered 
the  judge  fubfcribes  a  calendar  in  paper,  directing  the  feveral  judgments 
of  deliverance  of  the  parties  acquitted,  or  the  execution  of  the  parties 
condemned. 

Only  Rolli  would  never  fubfcribe  any  fuch  calendar  (♦},  - 
but  would  command  the  flierifF  openly  in  court  to  take  notice  '■^     •* 
of  the  judgments  and  orders  of  what  kind  foever,  and  command  the 
(heriffto  execute  them  at  his  peril. 

Thereafon  of  the  difference  between  juflices  of  gaol-delivery  and 
of  oyer  and  terminer  is  this ;  all  the  precepts,  that  ifiiie  at  a  feflions  of 
oyer  and  terminer^  as  for  a  venire  facias  tales  f  Ufc.  ought  in  true  order 
of  law  to\t)e  by  precept  in  the  names  and  under  the  feals  of  the  juftice^ 
but  the  precepts  by  juftices  of  gaol*delivery  need  not  be  otherwife  thi(a 
by  a  (in!kpIeawslrd'upon  the  roll:  Idei prtfceptum  eji  vicecomiti^  quid 
venire  faciat  h)c  isfc. 

IV.  By  what  o£Scer  execution  is  to  be  made 

Regularly  the  officer,  that  is  to  make  the  execution,  is  that  officer 
in  whofe  cuftody  by  law  the  prifoner  is  ac  the  time  of  the  judgment 
given^  for  into  his  cuftody  he  is  to  be  remanded  after  judgment  pro^ 
nounced,  and  there  to  ftay  till  judgment  executed. 

Tlierefore,  where  judgment  is  given  at  thefeffions  of  gaol-delivery, 
the  execution  is  to  be  made  by  the  iheri6F,  or  his  under-fheriflFor  de- 
puty, for  regularly  he  is  in  his  cuftody  ordinarily,  but  if  the  prifoner 
be  in  the  Tower  o(  London^  (which  is  oftentimes  tlie  cafe  of  perfons 
indidlcd  for  great  treafons»)  and  he  be  arraigned  before  jufticcs  of  0^r 
and  terminer^  he  is  commonly  brought  before  them  by  a  precept  to 
the  conftable  of  the  Towers  (which  is  an  exempt  prifon  from  that  of 
the  (heriff,)  and  if  he  be  co'nvidt  and  attaint,  he  is  commonly  remitted 
thither,  and  the  precept  or  warrant  for  execution  muft  go  to  the  liett<» 
tenant  or  conftable  of  the  Tower^  for  it  is  purfuant  to  the  judgmcik, 
viz.  quodpradi^us  £.  ducatur  per  prafatum  locumtenent'*  turris  London 
ufque  ad  di^um  turrim^  (st  demde  per  medium  civitatis  Lond.  direiil 
trahatur  ufque  f ureas  de  Dibum  l^c.  And  thus  it  was  done  in  the  cafes 
of  the  traitors  at  the  powder-tteafon  3  ^ac.  But  ufually  a  command 
or  precept  is  made  to  the  ftierifFs  of  London  and  Aftddlefex  to  be  affift- 
ing  to  the  lieutenant. 

If  the  prifoner  be  arraigned  in  die  king's  bench  either  for 
treafon  or  felony,  ht  is  or  ought  to  be  always  firft  committed  ^^     ■' 
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to  the  tnarftialy  tnd  lij  htm  is  to  be  brought  to  the  bar  npotrhis  tria^ 
snd  judgment,  and  to  him  he  is  to  be  remitted  after  judgment  till  exe- 
cution, and  wherefoerer  the  felony  or  treaf<m  was  committod,  yet  die 
marfhal  is  to  make  execution,  for  he  ii-iti  this  calb  the  immediate  ofE* 
cer  to  the  court,  and  die  prifoner  islnot  in  the  cuftody  of  any  (heriflF, 
but  of  the  marfhal. 

And  dierefore  the  entry  in  thft  cafe  of  fdotiy  is,  Et  di^m  eft  ma^ 
refeulh^  Qj^d facial  exeattiimm  pmcuU  incumbenie. 

But  in  cafe  of  high  treafon  the  marihal  is  mentioned  in  the  very 
judgment,  viz.  quid  ducatur  per  fr^fatum  marefeallmn  ufque  frifwam 
marefcalG  manfcaUut^pmiMi  ngis^  V  deindi  ufiwe  ad  furcas  fanffi 
ITiomas  Watrings  trahatur  V  iUdemfiifpendatur  iic.  thus  is  the  entry 
of  the  judgment,  P.  44  Eli%.  againft  Patrick  Daiph  B.  R.  T.  43  Eliz. 
B.  R.  againft  John  Tipping^  T.  39  Eliz.  B.  R.  againft  yoAn  Jones. 

And  in  the  cafe  o(  Brown  P.  25  Car.  2.  that  had  judgment  in  the 
king*s  bench  for  felony  upon  the  fiatute  'of.3  H.  1.  for  an  oflfenfe  com* 
mitted  in  Middlefix^  and  there  prefcnted  and  codvided,  the  execu- 
tion was  made  by  die  marfhal  in  the  ufual  place  of  execution  in  die 
county  of  Sffrrrjr  (h). 

Only  in  thefe  and  the  like  cafes  the  court  gives  order  to  the  Iheriff 
of  the  county,  where  the  execudon  is  made,  to  be  affifting  to  die 
snarfha). 

V.  As  to  the  manner  of  the  execution,  as  it  is  to  be  done  by  the 
proper  officer ;  fo  it  is  to  be  donepurfuant  to  the  judgment. 

The  judgment  in  cafe  of  felony  is,  fujpendatwr  per  collMm^  qnouffiu 
futrit  mortuus. 

The  ftieriffmay  not  alter  the  execution,  ifhedodi,  it  b  felony,  and 
fome  fay  murder.  Co.  P.  C.  ^.211,  217.  (cj. 
#-        «      If  the  party  be  hanged  and  cut  down  and  revive  again,  yet 
*-^     -'he  mnft  be  hanged  again,  for  the  judgment  is  to  be  hanged 
by  the  neck  iilt  At  be  dead  (d). 

The  judgment  in  high  treafon  is  complicated,  viz*  hanging,  be« 
heading  imbowelUng,  tic. 

The  king  may  pardon  all  but  the  beheading,  for  dits  is  part  of  die 
judgment,  die  judgment  is  not  altered,  but  part  of  it  remitted.  Co.  P. 
C.p.S2. 

Bat  this  muft  be  under  the  great  feaL  Co.  P.  C.p.Si^ 

%  Hawk.  P*  C«  ch*  51.  4.  Blick.  Cbm.  ch.  3ft. 
(I J  TlielikcwM  done  in  itf#if^t  cafe         fc)  fifit  Fsrt  U  tap.  ^.  p*  501.  it 

t*  ♦«♦.  CdJ  VM  Qhwfm.  335. 

CHAP. 


HISTORIA  PLACITORUM  CORONA.      41% 


C  H  A  iP.    LVIII. 


Concerning  reprieves  iifore  cr  qfitr  judgment. 


REPRIEVES,  or  ftays  of  judgmeat  or  exacotion  axt  of  dwe 
kinds,  vi%. 

I.  E»  mandato  ngisf  thus  we  fidd  it  done  inSH.l.  %  a.  tho  ^rt 
unusf  or  by  fome  oieflkge,  or  by  feoding  his  niig«  bat  ac  this  day  it  is 
ordinarily  fignified  by  the  privy  fignet,  or  by  the  mfter  of  lequdb.    . 

II.  Ex  artitriojaJieis*  Somedmes  die  joAgR  reprieves  bifcfc  judg- 
ment, as  where  he  is  not  iatisfied  with  die  verdiA,  or  the  evidence  it 
uncertain,,  or  die  indi£bnent  iiJofficient,  ordaubtfol  whether,  witbiok 
clergy ;  and  fometinies  after  judgment,  if  it  be  a  fmall  4doiiy»  fho 
out  of  clergy»  or  in  order  to  a  pardon  or  traafpormtioii.  CrpmfK 
Juji.  22.  t.  and  thefe  arbitrary  reprieves  may  be  graased  or  C^deea  off 
by  the  juftices  of  gaol-delivery,  altho  their  fefiions  be  adjoptnod  or 
finiibedy  and  this  by  leafon  of  common  ufage.  J)y»  905, « •     |»       «% ' 

III.  Ex  neciffltate  Itgisj  which  is  in  cafe  of  prcgoaiicy  fej^  *'^  ^^ 
where  a  woman,  is  convift  of  felony  or  p'eafqn.  Ci,  P.  C,  17,  Sumif. 
P.  C,  Lib.  III.  cap.  ult. 

1 .  Enfeinture  is  no  groond  to  ftay  judgment,  and  ^refore  if  a 
woman  convi£l  be  aflced  what  (he  can  fay  why  judgment  fliould  not 
be  given,  enfeinture  is  no  caufe  of  ftay ;  but  when  judgment  is  nvea« 
ihe  ought  again  to  be  demanded  why  execution  (hould  not  be  ti>^^ 
and  tliere  (he  may  allege  enfeinture  in  retfirdatsonem  exeeutipniu  tt 
Jffiz.  n.  Coron.  130. 

2.  Enfeinture  is  no  caufe  to  ftay  execution,  vntck  (he  be  ettfiitu 
with  a  quick  child,  or  which  is  all  of  one  inteodmciil^  if  ftie  be  Wrf 
with  child*    22  yfjpz.  71.  Coron.  ISO* 

3.  When  this  is  objeded  ia  delay  of  execution^  k  ooj^  to  be  ia« 
quired  of  by  a  jury  of  twelve  difcreet  women,  and  dieir  vetdiA  is  to 
be  recorded,  and  according  as  they  gjive  it  idie  OKCOMMi  is  to  flroceed 
or  ftay.   Jifid. 

4.  This  privilege  is  to  be  allowd  but  Qiioe»  far  if  (he  he  a  frrftud 
time  with  child*  flie  fliall  not  thereby  ieikf  aBecntioiH  b«t  die  gaoler 

{e]  Thas  It  wtt  by  |hc  ehrtl  Urn.    Ms.     /.  U.  fr2ir  A-«^.  it  Otm.  m*.  m.  i  ti. 

Aall 


I 


413     HISTORIA  PLAGITORUM  CORONJE. 

fhall  be  puniflied  for  not  looking  better  to  ber.    12  Afji%.  1 1 .  Coran. 
168.   23  ^z,  2.   Coron.  ISS. 

If  {helyc pnvimeni  enfeint  and  not  qmck  witb  child^  and  only  (b 
found  by  the  jury  of  women,  that  is  no  caufe  of  refplte  ;  but  I  have 
rarely  found  but  the  compafllon  of  their  fex  is  geatle  to  them  in  their 
Terdid,  if  diere  be  any  colour  to  fupport  a  fparing  verdidl. 

eJ  'This  reprieve  n  4x  ought  to  be  a  matter  of  record,  and  there* 
fore  I  have  always  taken  it,  that  altho  (he  be  delivered  before  the 
aext  lieffiong^  yet  die  Aieriff  ought  not  to  make  execulioo  after  her 
dUlvery,  neither  ought  the  judge  to  give  fuch  direAion  upon  the  re* 
prieiit  granted,  but  at  the  next  ieffioft  the  woman  niuft  again  be  call-' 
^»  ^  cd  to  (hew  what  Ae  can  by  why  executioo  fhould  not  now 
(^^^J  be  m^e,  and  ihe  is  to  be  heod  12  Jff^-  ^I-  ^^f^-  1^^* 
4mi/m  at  barrt^  tof  it  may  be  Ant-  ttmpm  pntfihOum  for  her  delivery 
iM^e  Ih6k(l  feffions  is  not  yet  paft,  and  (be  moft  (by  tilldien,  or  k 
mky  be  (he-haft  fince  had  the  king's  pardon,  which  the  Sheriff  can- 
Mt  uttow  ttor  judg^  of. 

'  And  thersfore  the  books  tell  us,  that  after  her  delivery  (he  was 
Iffou^  to  die  bar  again  to  (hew  what  (he  could  fay  why  executioa 
^ould  not  be  made;  tlus  bringing  to  the  bar  nnift  needs  be  at  a 
ftCMd  or  ibBowif^  idBdns.  12^i^,  11.  Csrsii.  168.  22  JE.  a» 
Ctmi.  253. 


^ht  End  cf  tjte  Second  Volumd^ 


*  •  •    •    .        ^ 
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THE   PRINCIPAL    MATTERS 


COMTAtMlO  IH  TBI 


TWO  PARTS  OF  THIS  TREATISE. 


N*  B.  In  the  following  Table,  wiiere  there  are  no  numerical  letters, 
'  '  the  pages  referred  to  are  in  the  Hrfl  Part,  and  fo  are  the  pa^es 
' '  whldi  precede  thefe  letters,  it ;  but  the  pa^es,  the  numbers  of  which 
come  after  thefe  letters  in  the  Table,  are  m  the  fecond  Part. 

In  the  firft  Part  (through  mida^e)  after  page  146  follows  a  repetition 
of  the  pages  143*,  144*^  146*,  146*,  which  are  difiinguiftied  by 
aHerifms  both  in  the  book  at  large,  and  in  the  Table ;  foin  the  fecond 
Fan  after  page  156  enfues  an  iteration  of  page  140*,  and  of  the  fuc- 
ceifive  numbers  to  157  excIuAve,  which  iteration  or  repltition  is  alfb 
pointed  out  b^  alierifms,  as  well  In  the  Table,  as  in  the  book. 


\  PPEALS,  for  what  caufes  a- 
J\  bated.        ii.  Page  149,  150 
Priibner  mifoamed,  or  having  a 
falfe  addition  pleads  to  indi^- 
menty  or  aofwers  to  it  on  his  ar- 
raigmnent,  is  eilopped  from  tak- 
ing advaataEe  ofmi/Momer  or  fal- 
iity  of  addition.         ii.  175,  176 
Mi/nomer  .in  civil  a£lion|  not  error. 

ii.  175 
Wher«  prilbner  will  take  advan- 
tage  of  mi/nomcr^   how  fpecial 
entry  to  be.  iL  175, 237 

Mifnaming  firname  in  appeal^ caufe 
of  abatement ;  cmtra  of  indict- 
ment, tamen  quitrt,  ii.  175, 176 
Mififmer  of  chriftian  name  in  ap- 
peal or  other  adion  at  fuit  of 
jMrty,  good  plea      ii.  237,  23i^ 


Wheiheriii^0«f  r  ofchriftiaii  nam€ 
in  indidlment  be  a  good  plea. 

ii.  Pageyia^2^% 

8a&(l  to  allow  plea  of  mi/n§mer 
both  as  to  chriliian  and  iirname, 
and  if  grand -jury  not  difcbarged, 
indidment  may  be  amended  by 
them,  and  return/ed  according 
to  true  name  fet  forth  in  plea. 

ii.  176,  23'7,  23» 

Expofition  on  1  //.  5.  of  additions. 

ii.  176,  177 

If  party  indided  h9ve  no'addi^ion 
or  a  falfe  one,  he  may  except 
to  former,  and  pl^ad  to  latter. 

ii.  176 

Outlawry  on  iucfa  indidboei^t,  er-» 
roneous.  lb. 

What  good  additions  of  degrees  or 
nyfieriesy  or  not      ii.  n.),  177 

Addition 
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Addition  tohe  to  fubfianttve  name, 
not  only  to  aliaiJiff.  ii.  Fage  177 

It  refers  to  laft  antecedent.        ib. 

Spiniler  applicable  to  man  or  wo- 
man, bat  yeoman  not.  tb. 

Single  woman  a  good  addition,  ib* 

Indidtment  againit  peer  good  with* 
out  addition.  ib. 

Several  indited  (or  one  offence^ 
mi/mmer^  ^c.  of  one  c^uaiheth 
indidmeot  onlj  againil  himt  and 
xe&  pot  to  anfwer,  and  ia.in 
trefpafs.  ib* 

If  in  appeal  or  indictment  «rfy«9i»rr 
of  ^rname  is  pleaded ;  replica- 
tion, que  emus  ptr  unt  n^Jmt  & 
/tftf#rr,*^ood;  but  in  appeal  or 
adion,  tf  mi/wmtr  pleaded  of 
chrillian  name,  plaintiff  mail 
take  iflue,  and  cannot  reply  in 
that  manner.  ii.  238 

In  all  cafes  o(m[fifmer  prifoner  to 
plead  over  to  felony.  ib. 

Plea  ofmi/nomfr  or  ralfe  addition 
tried  by  lame  inqueil,  that  pafTes 
on  priibner,  and  not  in  foreign 
county*  ii.  23  S 

4)f  pleas  in  abatement  by  matter 
ot  record  ii.  239 

One  indidted  of  fame  murder  on 
two  indidments,  is  arraigned  on 
indidment  lad  taken;  fecond 
iball  not  abate,  but  ufually  for- 
mer qualhed  by  judgment,     ib. 

How  peer  indtded  by  a  common 
name  may  plead  mi/nomer ;  title 
part' of  his  name;  but  on  plea 
pleaded  mull  (hew  forth  writ 
teliitying  it ;  plea  triable  by  re- 
cord. •     ii.  240 


3i»Mtion«   Vide  abaennme. 

JDfOummen^    Vide  <Eomtni& 
fion«  Courr* 


atbeetorj^.   Videfturner, 
d{?al  and  aircrffarp,  Atatuerjef 
in  B^mral,  3Crea(bn,  &c. 

Objuration* 

Taken  away*  605«      ii«  6% 

Vide  Slnifiion* 


Scccilkrp*    Vide  )brtnci|Hil  ano 
Scqitittal*      Vide    3|uDBmmt, 


What  (hall  be  faid  fea  or  fait 
water.  Page  424- 

Admiral  at  common  law  had  coiw 
uiance  of  capital  crimes  corner 
mitted  on  the  fea.  500 

In  capitals  be  had  three  forts  of 
jurifdi^ions.  ii.  12 

Of  the  primitive  jorifdiAion  of  tlie 
admiralty.  ib. 

They  nroceed  by  maritime  laws; 

trial  bv  proofs*  ib« 

A  capital  (entence  wrought  no.  cor- 
ruption of  blood.  ib. 

Might  hold  their  feffion  any  where 
on  land.  ii.  12,  ^ 

In  creeks,  tsfc.  i^flf^  cwpus  row. 
fhey  had  jurifdidion  at  common 
law.  ii.  16 

General  commiiSons  of  •jr/r  and 
terminer  infra  e^m.  extended  not 
to  mifdemeanors  on  fea-coails, 
fave  in  creeks,  &r.  infra  C9rpns 
eom.  ii.  16,  H 

Expofition  on  1 5  iS.  2.  giving  ad- 
miral jurifdidion  in  any  river 
or  creek  within  body  of  county. 

ii.  ib. 

It  extends  only  to  death  of  a  man 
and  maihem.  H). 

B.R,  and  general  commi(fioners  of 
9yer  and  terminer  have  a  concur- 
rent jurifdidion.  ii.  ib.  18 

Coroner  of  county,  as  well  an  of 
admiralty  may  inquire  of  fuch 
deaths  happening  in  great  rivers, 
i;is.  arms  of  the  Tea  flowing  and 
rcflowing  beneath  firil  bridges. 

ib. 

What  rivers  this  aa  extends  tor. 

ii.  16 

Extends  to  deaths  happening  in 
^eat  (hips,  not  fmall  ve(rels.  ib. 

This  jurifdidion  being  annexed  to 
the  admiraky,  they  may  proceed 
by  marine  law,  tho  oefore  28 
if.  8.  they  proceed  by  commif- 

fioa 
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(Son  under  great  feal|  and  by  in- 
quiiitioD  ii.  Pagt  16 

fixpofition  on  28//.  8.  of  proceed- 
in  treafons  and  felonies  done  on 
the  Tea.  it.  16, 17 

One  (Iricken  on  fea  dies  on  (bore 
after  the  reflux,  admiral  bjr  thb 
a8  hath  no  jurifdidion.  ii.  17»  20 

Of  the  Gommiffion  dire^ed  b^  this 
ad.  11.-  17 

Proceedings  thereon  by  the  courfe 
of  the  common  law*  ib. 

Acceflary  difpunifhable  by  this  aSf^ 
but  how  otherwife  punifliable* 

ii.  17,  IS 

In  all  crimes  within  it,  clergy  al- 
lowed, fave  in  treafon,  piracy, 
and  murder.  ii.  17 

A  mute  ihail  have  ftint  fvrt  & 
dure,  ib. 

Whether  attainder  thereon  works 
corruption  of  blood,  and  how  in- 
didment  to  be  for  that  purpofe. 

355.        ii,  18 

If  formerly  a  moral  firoke  had 
been  giv^n  on  the  fea,  and  party 
had  died  within  body  of  c<)uoty, 
neither  admiral  nor  common  law 
bad  jurifdiaion.       426.    ii.  19 

to  21,  162 

A  robbery  at  fea,  goods  brought 
to  land  infra  corpus  C9m,  not  tri- 
able at  common  law.  ii.  18 

Treafon  or  felony  at  Tea,  not  tri- 
able at  common  law,  but  on  this 
a/J,  ib. 

To  commifGons  on  this  aS  is  ge* 
nerally  added  a  cummiifion  of 
peace,  oyer  and  terminer^  and 
gatl'delivtry.  ii.   18,  19,  20 

Therefore  Se&on  ought  to  be  hifra 
com*  ii.  19 

Vide  Jfcir^cp. 
3ffrap* 

Second  blow  makes  the  affray.  456 
Vide  ^mftjBf* 

ZUnXli  tm  ZiBSm.    Vide  ^tU 

inaxnmt^  j^uroir,  ^rincifal 
.  ano  aiccriEsirp,  jj^tatut^jer  m 
.  ynrral,  &c* 


Where  aliens  guilty  of  treafon, 
where  not.  Pat^e  59, 60, 9(2  to  96 

How  mtrckani  aUcn  tntmy  (hall  be 
ufed.  60,  93,  9-fr 

If  aliens  renounce  klng^t  protec- 
tion, not  to  be  dealt  with  as  fnb- 
jeas.  60,  93,  94 

Sometimes  etUin  enemhs  coiiftratnd 
to  give  fecority,  ^u^dft  ktHtge^ 
T€Mt  erga  regem^  t!f€.  a  (Other 
times  to  fwear  fealty  to  the  iijvjf. 

60,  9$ 

Their  Debts  and  goods  confifeate. 

95 

What  a  good  plea  in  bar  to  debt 

brought  by  alien  enemy  primJ 

facte  \  what  a  good  repllcatioa 

to  avoid  it.  ib« 

How  king  may  authorize  alieA. 
enemies  to  lue  for  their  debts 

.    here.  ib. 

A  fulned  of  an  hoflile  prince  is 
prefumed  to  adhere  io  htm ;  he 
fliall  be  ranfomed,  and  his  goods 
here  confifcate.  164,  165 

Where  ilatute  fpeakingof  fubje6ls 
extends  to  aliens  here.   541, 542 

How  alien  indided  and  tried. 

Vide  lUjRilenge,  jjurp  anD  STriai^ 

Vide  ailliseance,  Stmbatraoorjer, 

ITitafon* 

aitigeance* 

Divided  and  fubivided.  6^ 

Oaths  of  ailigeance  by  common  law 
and  ftatuie.  ib. 

Antient  oath  how  comprchenlive  | 
where  and  by  whom  to  be  taken. 

63,  64,  65 

Alligeance,  ox  fidtlitas  ngia^  due 
only  to  a  fovereign.  64,  fih 

Double  kind  of  lige  fealty,  as 
where  one  prince  is  fubordinate 
to  another,  and  yet  hath /»M«ra 
imperia  over  his  lubjefts.         65 

Exeraplihed  from  hiitory.      65  to 

68,  72,  73 

Inftance  of  rex  pater  ^  rex  Jilitu^ 
(fupreme  alligeance  being  re- 
ferved  to  the  father,)  and  of  0 
king  fubordinate  to  both.       65, 

6f>^  67 
Oaths 
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Oath  applicable  to  iin^'t  perfon, 
as  well  as  crown.  P^i^  01 

Saivdfide  Of  ligeantid  domtni  refis^ 
in  all  oaths  ^feaUy,  as  well  as 
profeffion  of  homage  to  a  fubor- 
dioate  lord;  omtifion  puniQiable. 

67,  68 

Oaght  not  to  be  two  co-ordinate, 

..abfolute  alligeances  to  feveral 

independent  princes.  68 

Divers  before  lofs  o(N$rmanJfy  ad 
fidem  regis  ^ngli^t  Cp*  Francis  \ 
how  they  ordered  their  homages 
and  fealties.  68,  69 

Difiiculties  thence  arifing.  ib. 

Uomagei  its  diviiion,  afid  in  what 
Aomagimm  liggttm  diifers  from  al- 
ligeance,  and  by  whom  to  be 
performed,  and  when.     71,  72 

Wlierein  that  agrees  with  and  dif«' 
fers  from  ktmagium/etidale.     72 

Of  mixt  homages,  partly  lige, 
partly  not.  72,  7$ 

Imtance  of  mixt  homage,  when  a 

.  fovereign  prince  bath  a  vaflalage 
or  pofTeiiion  in  another  prince's 
dominions^  73»  74,  75 

3tnhftflbi)or* 

If  a  fabjed  Born,  tho  he  never 
took  oath  of  alligeance,  become 
a  fworn  fubje^  to  a  foreign 
prince,  and  is  fent  hither  as  his 
miniiler,  and  confpire  againd 
king*%  life,  treafon.  96 

Whether  a  foreigner  being  agent 
of  a  foreign  prince,  either  in 
amity  or  enmity,  come  over 
with  or  without  ting^t  fafe  con- 
duct, and  here  confpire  againft 
i/ff^'s  life,  or  to  raile  rebellion 
or  war,  ought  to  be  treated  as 
traitor  or  enemy.  96 

Whether  punilhable  at  an  enemy 
ibr  inconfummate  attempts.    97 

98,  99 

The  prince  to  whom  fent  the  pro- 
per judge.  98 

For  rape,  C^c.  indifiable  in  ordi- 
nary courfe.  99 

Whetner  comites  legati  have  fame 
privilege  as  ambafladon        100 


31tTi0ninnfnt* 

Clerk  of  aflif^  forgets  to  enter  ad- 
journment of  coram:iflion  oigaoU 
delivery  \  record  not  amend- 
able. ^  Page  494 

8  H'  6.  gives  libera!  power  to  juf- 
tices  to  amend  records.         649 

Where  caption  of  indidtment  re- 
turned is  faulty  in  form,  it  is 
fame  term  amendable  by  clerk 
of  aifife  or  peace,  bat  not  in 
another  term.  ii.  168 

In  another  term  clerk,  that  re- 
turns itf  fliall  be  fined  for  his 
informal  return.  ib. 

A  man  drowned  in  a  pit,  coroner 
may  charge  vill  to  Aop  it,  and  if 
not  done  before  next  gaol-deli- 
very, vill  amerced.  424 

Vill  amerced  for  burying  body  be- 
fore coroner  fent  tor.  ib. 

One  flatn  in  the  day  in  a  town 
walled  or  not,  town  amerced; 
if  infuiicient',  hundred;  and  in 
default,  county;  (o  upon  an 
efcape.  448,  603.     ii.  75 

So  if  out  of  any  vill,  hundred,  and 
in  their  default,  county  amerced. 

448.  ii.  73 

Murdrum^  what  fort  of  amerce- 
ment; how  far  taken  away  by 
flat.  425,  447,  448. 

Not  impofed  in  cafes  of  death  per 
infortunium,  ii,  73 

Latrocinium^  what,      '  425 

A  man  killed  either  in  day  or  night, 
and  offender  committed  to  con- 
ftable  or  vill,  upon  efcape  vill» 
where  party  flain,  or  offender 
taken,  fineable.  448 

Felon  in  bringing  to  ^aol  efcapes, 
is  killed  in  purfutt,  yet  town 
amerced.  489,  490,  602 

A  man  flain  within  precind  of  the 
vill  before  day-light  gone,  of- 
fender efcapes,  vill  amerced; 
otherwife,  if  flain  in  the  night^ 
except  town  be  walled,  and  then 
in  either  cafe  it  ihall  be  amer- 
ced; 


^ 
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ced ;  be^pofe  rates  ought  to  be 

Ihut  from  fun-let  till  fun-riiing. 

Page  448,  604.     ii.  7S 

Amercements  on  country  for  e- 
fcapes  of  felons,  by  whom  to  be 
fet.  600,  603 

Vill  amerced,  if  felon  efcape  from 
private  perfon  without  default* 

oOl 

If  felon  in  carrying  to  execntion 
efcape,  vill  not  amerced.      602 

If  vill  commit  a  felon  to  four  men 
to  convey  to  gaol,  who  fuffer 
an  efcape,  vill  amerced.       605 

If  a  ftranger  prevents  arrell,  where- 
by felon  efcapes,  vill  amerced. 

606 

Negligent  efcape  prefentable  in  a 
Uity  but  they  cannot  fet  a  com- 
mon fine  or  amercement  there. 

60S 

Amercement  called  efcatium  takes 
place  in  cafes  of  death  per  infcr^ 
iuniuM.  ii.  73 

Felon  taken  by  townlhip,  and  de< 

'  livered  to  IheriflF,  &f .  efcapes, 

townfhap  hot  chargeable,   but 

IberifT,  &c.  ib. 

But  if  in  ipard  of  conftable,  who 
is  bringing  him  to  gaol,  he  e- 
fcapes;  tho  gaoler  refufed  to 
take  him,  vill  chargeable ;  nay, 
tho  he  be  flain,  becaufe  hm  re- 
filled, ib. 

Vill  amerceable  onlv  in  cafe  of 
death  of  a  man ;  but  in  other 
felonies,  as  theft,  tho  thief  not 
taken,  no  amercement  or  other 
penalty  at  common  law,  but  by 
feat,  of  ^/«/«».  ii.  73,  74 

But  if  they  had  a  felon  in  their  cuf- 
tody,  or  in  cufiody  of  a  conilable, 
and  he  efcapes,  vill  had  been  a- 
^erceable,  and  fo  of  the  hun- 
dred, ii.  t4 

In  cafe  of  manilaughter,  where  the 
deanna  was  antiently  amerce- 
able, where  vill.  ib. 

If  anv  of  the  family  of  clergjjrmen, 
noolemen,  or  knights  antiently 
committed  a  murder,  &r.  and 
fledft  his  mador  was  amerceable. 

ib. 

Vol.  It. 


How  one  prefent  that  takes  not 
ofiender,    is  punilhable.        ii. 

Pagi  75,  76 

Where  three  amercements  for  one 
efcape.  ii.  75 

Townfhip  amerced  for  efcape,  tho 
felon  never  adually  taken,  ii.  93 

aipoibic^*  Vide  tteligion^ 

* 

In  treafon  longdifufed;  appeals  of 
treafon  in  parliament  wnolly  ta* 
ken  away  oy  flat.     349.  ii.  150 

Year  and  day  for  bringing  appeal 
of  murder,  how  computed.  427 

Whether  jury  may  find  guilty  of 
roanflaughter  one  appealed  of 
murder.  449, 450 

In  appeals,  juflices  of  nifi  print 
may  inquire  of  abettors,  and 
give  judgement,  and  if  plaintiff 
nonfuit,  arraign  prifoner  ziking^t 
fuit,  ii,  41,  ♦U^ 

May  allow  clergy  to  a  convid  of 
manflaughter  on  appeal,  ii.  41  ^ 

•149 

If  appellant  die  or  releafe,  tho 
appellee  be  indided  aifo,  yet  oa 
nonfuit  of  plaintiff,  proceeding 
for  king  (hall  not  be  on  indid- 

-   ment,  but  appeal.  ii.  *149 

What  caufes  of  abatement  q(  ap« 
peal.  ^  il.  149,  150 

Where  party  firicken  in  one  coun* 
tj^  dies  in  another,  appeal  in 
either.  it.  16S 

In  appeal  of  death  by  writ,  per- 
fon Killed  is  certain,  but  an  ap- 
peal of  robbery  writ  general, 
and  it  appears  not  what  ^oods 
are  till  declaration.  ii.  221 

Auutf§it$  c^nviH  and  clitgy  had  a 
good  bar  to  indidment  or  ap- 
peal for  fame  crime.        ii.  25 1 

And  fo,  if  clergy  prayed,  and  court 
will  advife  upon  it,  tho  clergy 
not  adually  allowed.  id. 

Pwr  pUas  /9  afp<aL    Vide  TUzSl^ 

If  appellee  itand  mute,  judgment 

.  or  peine  fett  V  dnrt  fliall  b^ 
given.  tt«  317 

Bb  ^  f^, 
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Fmr  rtfttftwn  in  apftah  rfrMery* 

Vije  EeS(tution« 

F^r  appeal  of  rape.     Vide  ]Sape«. 
For  power  if  coroner i  in  taking  ap* 

peats.     Vide  (LOTOnerff. 
For  proceft  in  appeaL     Y'Ae  |KrO# 

ceftf* 

Where  clergy  oafted  in  appeal^  or  not. 

Vide  CUniV. 
For  appeal  by  approver.     Vide  3Lp^ 

prober* 

For  arraignment  on  appeal.     Vide 

JirraQiisiienn 

3p))robcr# 

Coroner  has  power  to  take  his  ac- 
cufation.  ii.  Page  67,  227 

Approvement  defcribed.        ii.  67 

In  difcretion  of  court  taadmithim 
to  approve  or  not*  ii.  226 

Admitting  approver  long  difufed. 

ib. 

Of  what  offenfes  approvement  may 
be.  ii.  227 

In  what  fuits.  ii.  22ft 

When  one  (hall  beeomfB  approver. 

ii.  228,  229 

Before  whom  he  may  become  fuch. 

ii.  229 

Pf  the  manner  of  approvement 
and  allowance  of  it.  ib« 

What  duty  of  court  on  party's 
confeffing  felony  and  praying  a 
coroner.  ii.  229,  230 

What  procefs  on  appeal  by  ap- 

; rover.  ii.  230,251 

proceedings  on  appeal  after 
•ppearaqce.  of  appellee.       ii. 

232,  233 

3rnii9itntnt^ 

Pefiaition  and  various  etymologies 
of  the  word.     344.     ii.  216  to 

219 

A  relbuer  of  a  traitor,  or  one  fuf- 
lering  a  wilful  efcape,  or  re- 

•  -ceirer  of  a  traitor,  Hiall  not  be 

arraigned  till  principal  convid. 

&r7,  858^  ^  1,  598.     ii.  224 

^one  to  be  attaint  of  treafon  with- 
out arraignment,  except  gut* 
lawedi  &r«        i44^  S47  U»  350 


If  indidment  of  murder  cfiatge 
one  as  principal  in  firlt  degree, 
another  as  prefent  and  affilting, 
if  principal  in  fir  A  degree  nei- 
ther appear  nor  be  outlawed| 
principal .  in  fecond  degree  ar- 
raigned.        Fage  437.     ii.  223 

Felons  arraigned  on  the  mainouvre 
biking's  iuit.  156,  348 

But  fuch  arraignment  wholly  oufi* 
ed  bv  ilatutes.  ii.  149* 

Appeal  brought  at  party's  fuit, 
and  plaintiff  nonfy it  on  that  ap- 
peal, offender  arraijg;ned  at  king 's 
I'utt  thereon,  and  io  if  appellant 
die  or  releafe,  and  tho  he  be 
indided  as  well  as  appealed, 
yet  on  nonfuit  of  plaintiff^  pro- 
ceeding for  the  Hu^  (hall  be  on 
appeal  only.  it.  149*,  221 

But  it  mud  be  where  plaintiff  bath 
declared  on  appeal  by  writ,  or 
hath  formed  his  appeal  by  bilL 

ii.  149* 

Where  defendant  (hall  be  arraigii* 
ed  on  appeal,  where  not.    ii. 

149*,  150*,  221 

Where  appeal  bad,  defendant  may 
be  arraigned  on  iadidment,  if 
any,  before  the  court,    ii.  1 50* 

If  none,  court  may  bind  him  over 
to  another  feffions,  and  in-  mean 
time  to  be  of  good  behaviour. 

ib. 

In  civil  adion  Je  uxore  rapid  earn 
bonis  viri^  if  defendant  was  con- 
vidled,  it  antiently  fervedforin- 
didment.  ib. 

So  in  (pecialverdid  in  tre(jpa(t  for 
taking  goods  in  £.  R.  it  it  was 
found  that  defendant  took  f  hear 
felonioufly,  antiently  this  ferved 
for  indidtment.    ii.  150*,  151* 

And  fo  if  on  a  j unification  in  Aan- 
der  for  calling  a  man  thiei^  ver- 
did  be  for  derondant,  and  this  be 
in  B.  R.  and  for  felony  ia  fame 

'    county  where  court  fits,  or  if 
before  juilices  of  a(&xe,  having 
-alfo  a  commilfion  Qf  gaol-deli- 
verv,  plainti$  ihaJl  be  forth- 
with arraigned  o&  tiiis  vardid. 

ii.  151* 

But 
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But  retuni  of  refene  of  felon,  or 
breach  of  prifon,  not  fufficient 
to  arraign  party  upon.  lb. 

In  treafon  or  felony  offender  muft 
appear  in  perfon.  ii.  216 

Of  what  parts  arraignment  of  a 
prifoner  confifb.       n,  218,  219 

If  nrifoner  hath  any  matter  to 
plead,  either  in  abatement  or 
bar,  then  he  pleads  withont  im- 
mediate anfwering  to  the  fdo« 
ny ;  but  in  fome  cafes  Ji  trwve 
me  /oitf  then  to  the  felony,  »•/ 
guilty.  ii.  219 

Prifoner  to  be  brought  to  bar 
without  irons,  unle»  danger  of 
efcape.  lb. 

But  uuially  brought  to  bar  in  vim* 
culis  for  fear  of  efcape;  but 
ftands  at  bar  unbound,  tdi  judg- 
sttent.  ib* 

In  marder  antiently  court  forebore 
to  arraign  prifoner  on  indict* 
ment,  till  year  and  day  pad, 
whether  pending  appeal,  or  not. 

ii.  220,  249 

But  now  by  fiatute  juilicet  (hall 
try  him  on  indi^ment  of  mur- 
der, i^e.  tho  within  year,  and 
if  acquitted,  be  Ihafl  not  be 
difcharged ;  but  at  difcretion  of 
juilices  continued  in  cuilody ;  or 
on  bail,  till  year  and  day  pail. 

ii.  220,  249,  250 

Where  an  inqutfition  before  coro* 
ner  is  returned,  and  there  is  al- 
fo  an  indictment  for  fame  of- 
fenfe,  on  which  beil  to  arraign 
prifoner ;  and  where  there 
ought  to  be  a  cefftt  prgceffus  on 
coroner's  inqueft.     ii.  221,222 

In  cafe  of  appeal  and  indidment 
for  fame  offence,  where  there 
ought  to  be  a  cejfet  pr^ctjfus  on 
indidment.  ii.  221 

If  indidment  be  of  manflaughter, 
and  coroner's  inqueft  of  murder^ 
beil  to  arraign  of  higheft  offence, 
and  fpaie  the  other.  ii.  222 
If  both  of  murder,  but  one  infuf- 
ficient,  then  to  arraisp  on  good 
one.  li.  222, 239 

If  both  good,  and  returned  into 
court  uuno  feffions,  btft  to  «r<« 


raign  prifoner  on  both,  (le  O 
they  be  put  on  fame  inqueft  to 
be  tried;,  and  to  indorfe  ac^ 
ouittal  or  attainder  on  both  pro* 
ientments;  jury  to  be  direAed 
to  acquit  him  on  both,  if  ac- 
quitted on  one,  and  <  cMverfi. 

ii.  222,  2St 

Felon  may  be  arraigned  of  breach 
of  prifon  before  convid  of  firft 
felony ;  CQHtrt^  of  efcape  or  ref- 
cue.  ii.  224 

Yet  if  ^.  be  acquitted  of  princi- 
pal felony,  he  may  plead  thai 
acquittal  in  bar  to  indidment 
for  breach  of  prifon.    6\  1,  612*   x 

ii.  224 

Where  bne  brought  in  on  txigtni 
fliall  be  arraigned  iie  notf*,  ii. 

If  any  exception  taken  by  way  of 
abatement,  counfel  ihaU  be  af- 
figned.  ii.  259 

Priloner  ihould  not  formerly  in 
any  cafe  have  had  a  copy,  but 
only  9fer  of  indidment  lb. 

If  exceptions  to  indidment  appear 
material,  court  can  quafli  itp 
and  dired  new  bill  to  be  fent  to 
grand  jury,  wherein  the  &ults 
may  be  amended,  and  prilbn^ 
arraigned  Je  mv9.  ii.  237 

One  indided  on  two  indidments; 
one  for  murder,  other  on  1  Jac* 
of  ilabbanff ;  he  ihall  be  arraign- 
ed on  both.     468.  ii.  239|  240^ 

If  on  fpecial  verdid  finding  a  fe«' 
lony,  court  erroneoufly  luyudge 
it  none,  and  that  judgment  bo 
reverfl,  whether  party  ihall  be 
executed  or  arraigned  Je  now* 

ii.247 

Juftices  would  rairely  arraign  pri*^ 
foner  on  indidment,  efpeciallv 
for  murdop,  within  year  af^er 
iieatA^  in  favour  of  appeal,  ua- 
lefs  appellant  an  infant,  or  evi- 
dence very  pregnant..      ii,  949 

ji.  attaint  of  felony  by  outlawry  | 
outlawry  reverled,  he  jQball  M 
put  to  anfwer  fame  felony,    it. 

One  by  coroner't  inqu^  fomd  t^ 

bave  killed  A  thiief  Ao|^  ^ 

Mb9  ^       lob^ 
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'   n>b,  &r.  (liaH  not  be  arraigned 

-  on  Cltat  indidment,  but  difmilled 
without  any  judgment,      ii.  395 

Jtifti^«s  otafije  canhot  arraigiv  at 
K.'s  fuit  on  nonfuit  beibre  them 
enappeal,  but  this  donein  j5»/?. 

•  'On  return  Kiip^ftta^  it.  Pagt  404 
Sovi  -a  madman  Jkould  be  treated  cu 

•  Ais  arraignment.    Vide  3[D(0f* 
Fer  arraignment  ef  accejfary.    Vide 

i^nnapai  ano  3tccetfarp« 

m 

Who  parfues  not  a  felon  is  fineable. 

•  448,  449,  484,  593  ii.  75,  76 
Gn  cap.  ad  fatisfaciendum^  doors 
^  cannot  be  broke  open ;  but  on 

•  dn  habere  facias  fojffeffonem^  they 

•  may.  458 
Officer  entering  by  outward  door 

Open,  may  break  open  inward 
doors.  ib. 

If  warrant  not  ilridtly  lawfuli  yet 
if  matter  within  .juiltce's  jurif- 
di^tion,  and  ^warrant  tinder  his 
feal,  officer  not  to  difpute  vali- 
dity. 460 

Jtifiices  warrant  where  void,  and 

•  officer  fubjed  to  falfe  imprifon- 
ment.  577 

liVhere  matters  being  within  juf- 

tice*s  jurifdidion,    officer    ex* 

cufed.  ib. 

Warrant  not  expreffing  certainty 

•'of  crime,  irregular,  and  officer 

'  cannot  break  open  doors.    577, 

584 

One  taken  on  facb,  how  to  be  dif* 

charged.  578 

If  refcued  or  wilfully  let  go,  fuch 

•  efcapeor  refcue  not  felony,  ib. 

Such  warrant  erroneous,  Tiot  void ; 

.  it  excufeth  in   falfe  imprifbu« 

ment,  real  crime  being  felony, 

'  or  crime  within  jullices  cogni- 

-  zance<b  «  ib. 
General  warrant  to  take  all  fiif- 
\  fpe^ed  void  ;  falfe  imprifbn- 
,  ment  lies  for  one  taken  there* 
' '  on ;  cMtra  of  rule  in  B.  K.«  of 

•  .fame  import      580,  586,  587. 

ii.  105,  112 
Jofti^s  nay  ifTuawarrant  for  trea- 
< ,  fen,  examine  and  commit.    &80 


Where  juliice  of  foreign  couDt^ 
may  iflue  his  warrant  agatnfl  a 

.    felon,  and  commit.       Bage  bZO 

Warrant  iffued  by  juflice  of  pnK>er 
county  to  take  a  felon,  he  be*- 
fore  arrefl  flies  into  foreign  coun« 
iy,  and  is  purfued  and  taken, 
he  muft  be  carried  before  juflice 
of  foreign  county ;  but  if  taken 
in  proper  county,  he  efcape  into 
the  foreign,  he  may  be  brought 

.   before  julUoe  of  either.      581. 

ib  94.  Il5 

ConHable  hath  fame  protedlion  on 
purfnit  and    arreU   in    foreign 

/.  county,  as  proper,  whether  he 
hath  a  warrant  or  not.       ii.  OV 

Warrant,  to  whom  dtreded.  581^ 

il.  no. 

May  be  direded  to  a  private  man, 
but  he  not  compelliblc  to  exe- 
cute it.  5dL    iL  110 

Otiicer  refuiing  or  neglecting  ^may 
be  indided.  58 1 

Conflablc  cannot  fubditute.       ib. 

Conftable  not  bound  to  execute 

warrant  out  of  his  diftrid,  yel 

fa^um  valet.  582.  ii.  IIO 

Before  whom  warrant  returnable ; 
diflerencci  'where*  returnable 
generally,  and  where  before 
juflice  who  made  it;  not  in  e- 
Jedion  of  party  to*  go  before 
whom  he  pleafes.     582.  ii.  112 

On  warrant  for  furety  of  peace,  or 
good  behaviour,  or  againfl  one 
that  hath  dangeroufly  wounded 
another,  buiinefs  declared,  and 
prifoner  .demanded*  doors  ma^ 
be  broke  open.  >    459,  582.    ii» 

1^4,95,  117 

If  officer  hatb  once  laid  hands  on 
prifoner,be  may  filreak  open  out- 
ward doors  «.to'  take'  biHT .      .459 

If  warrant  directed  tor^ye  bailiffs 
two  or  three  may  execute  it.  ib. 

Sheriff  or  bailiff,  on  cap,  utlega^ 
tam^  cap,  ptofincj  or  other  pro- 

:  cefs  for  king^  may  break  cr^^ 
doors,  if  not  opened  on  de* 
mand.  459 

Where  officer  roufl  fhew  lus  war- 
rant) or  not..  458|  462,  583* 
..  ii.  92»  119 

Apri. 
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A  private  man  tiwiR  fhew  his  war- 
ranty  or  lignify  contents.     Pa^e 

459 

What  fufficient  notice  of  a  man*s 

being  a  conflablc,  Cffr.     400  to 

464 
Juftice  of  peace  may  grant  a  war- 
rant on  probable  futpicion,  and 
doors  may   be  broke  open  by 
him  to  whom  directed.      579^ 

580,  583 

For  what  end  conffabloy  or  any 

other,  during  affray,  may  breaK 

open  doors,  anlefs  one  danger- 

oufly  wounded  or  killed.     589. 

ii.  95 

Of  what  offenfes  conllable  having 

received  information,    or  any 

private  man,  withoiit  a  warrant 

may    arred,    and    break   open 

'    doors  on  refufal  to  open  them, 

or  deliver  up  party.  589 

Where  law  makes  a  private  man 

-  an  oilicer,  and  he  may  arred  a 

felon,    and    in    order    thereto 

break  open  doors.     588.  ii.  76, 

77,  92,  202,  203 

Where   conflable  ex  pffieio    may 

break  open  doors  to  take  felon. 

ii.  90,  92,  202,  203 

Where  conHable  on  hue  anti  cry 

'  may  break  open  doors,  or  not. 

ii.  102,  103 
What  previous  to  breaking  open 

•  doors.  '  ii.  103 
Difference  between  private  man's 

and  conftable's  arreting  on  fuf* 

pkion.  ii.  92 

Oti  excommunicaf  capiendo  doors 

'   cannot  be  broke  open.      ii.  116 

If  judices  ifliie  a  warrant  to  take  a 

felon,  who  is  in  juftice's  houfe, 

♦  officer  after  riemand,  GEf*r.  may 
break  open  the  door  \  and  fo  for 

•  fufpicion  of  felony .    ii.  116,  117 
Where  (lierifl^on  civil  procefsmay 

.  break   open  the  houfe  of  an. 

•  other    than    the   party   againil 

*  whom  procefs  is.  ii.  117 
Judge  of  jP.  /?.  may  ore  lenus  com- 
mand a  tipftalf  to  arreft,  without 

'  expreffing  the  caufe         ii.  586 
CHHcer  or  private  man  breaking 

*  Qftti  a  Iwufe  10  take  a  felon,  a 


trefpaflfer'to  the  owner,  if  fefoa 
not  there.  ii.  117 

Juflices  of  oyer  and  terminer  mtLy 
iffiie  a  commifftdh  to  take  one' 
indided  before  them,  whereby 
doors  may  be  broke  open,  but 
commiffion  mull  beftiewn  if  de- 
manded.^ ii.  Page  106 

Conflable,  on  his  watch  may  break 
^pen  doors  to  keep  the  peace,^ 
or  in  cafe  of  diforderly  drink- 
ing, or  noife  In  a  hou/e  at  un- 
feafonable  hours  ii.  94,  95 

Conffable  ex  oficU  may  arreli  onef 
that  has  broke  the  peace  in  his 
view,  and  keep  him  in  his  houfe 
or  ftocks.  587 

Where  one  is  dangeronlly  hurt, 
conffable  may  imprifon  on  com- 
mon fame,  or  report  of  another. 

ib. 

Whether  on  an  affray  out  of  vie w^ 
he  can  arreil  without  warrant. 

ib. 

Where  private  man  may  arrcft 
without  warrant,  whether  fe- 
lony done  in  fame  county,  or 
not.  5S7,  588.    ii.  76 

^.  dangeroufly  wounds  £,  C,  be- 
ing prefent  may  imprifon  A,  (ill 
brought   before  juiticc,  or  de« 

*  livered  to  conffablc.  558.  ii.  77 

Felony  committed,  a  private  man 
may  arrcff   on  probable  caufe 

'   of  fufpicion.         558,   595.     ii. 

7.S  81 

What  are  probable  caufes.    588. 

11.  81 

How  and  in  what  time  private 
man  to  diimiiii  hinifelf  ot-  offen« 
der.  589.     ii.  77,  81 

Xloff  ufual  and  fafc  to  bring  him 
before  a  juftice,  or  if  that  can* 
not  be  done  in  time,  to  call  con« 
liable  to  one's  alhflance.     590. 

ii.  76,  77 

Whether  private  man  can  raife 
power  to  take  or  detain  a  felon. 

601.    ii.'I* 

Prevention  of  arreds,  amlfdemea- 
nor,  not  felony.  606 

Of  perfons  that  may  aroeft.   ii.  72 

What  required  to  maihtain  a  jufi» 

tificalion  of  iuqurifoixaie^it^-on 

B  b  3  fuf- 
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lilfpictoiiy  and  how  officers  and 
private  men  are  to  juflify  in  fuch 
cafes,    ii.    Pagt  78,  79^  8O9  91 

No  felony,  no  'ground  of  fufpicion. 

ii.  78 

No  felony  done,  party  arreted 
may  be  mlargedi  and  ^fcape  dif- 
punifliable.  ii.  78,  79 

Bat  in  cafe  of  a  >  felony,  tbo  party 
arreiled  innocent,  who  lets  him 
go  not  being  duly  delivered,  is 
punifliable.  ii.  79 

Regularly,  party  fufpcdlng  muft 
arreiL  ib. 

What  party  fufpe£ling  is  to  do  to 
oblige  conftaole  to  affift.        ib. 

Juftice  to  be  acquainted  by  him 
with  whole  cafe.  ib, 

Juilification  in  aid  of  conftable  on 
felony  done,  and  a  fufpicion,  is 
good.  li.  79,  80 

Sufpicion  may  be  by  any ;  impri- 
fonment  oufl  be  by  conilaole. 

II.  80 

If  goods  of  A.  be  ftolen,  and  found 
in  B.*%  cuftody,  and  A*  makes 
the  cafe  appear  to  the  conftable, 
and  requires  him  to  bring  B*  be- 
fore a 'juftice,  this  is  a  good  juf- 
tificatibn  in  A*  Jans  avtrmtut^ 
that  he  fufpeded  him.  ib. 

A  felony  committed,  A.  has  pro-^ 
bable  caufe  to  fufpedl  B.  and 
acquaints  C*  with  the  whole 
matter,  C.hereupoa  having  pro* 
bable  caufe  to  lufpedl  B.  may 
joftiAr  by  his  own  fufpicion ; 
and  10  may  one  coming  in  aid  of 
A.  to  arreft  B.  ib« 

One  may  alledge  twenty  caufes  of 
fufpicion,  and  it  (half  not  make 
his  plea  double :  what  makes  an 
iflbe  upob  the  whole.         ii.  81 

If  private  man  difcharge  party  fuf* 
peded  without  bringing  him  to 
juftice  or  conftable,  it  is  an  e- 
icape,  but  makes  not  imprifon- 
nent  illegaL  ib. 

He  mufl  not  carry  htm  to  gaol  of 
any  oUwr  county  than  where 
taken,  nnleis  there  be  no  gaol 
in  that  county.  ii.  81 

jkrreft  on  fufpicion  permitted  by 
IaW|  Mt  coaoananded.  ii.  42j  84 


Not  fame  privilege  in  all  points 
allowed  to  him,  that  arrefts  on 
fufpicion, 'as  to  one  arrefttng  on 
hue  and  cry,  or  by  warrant,  or  his 
certain  knowledge  of  the  felony, 
ii.  Pag%  78,  82,  84 

If  he,  that  arrefts  on  fufpicion, 
break  open  doors,  it  is  at  his 
peril ;  if  party  be  a  felon,  it  is 
.  jufiifiable,  otnerwife  not ;  but 
he  may  enter  by  the  do6rs  open 
to  arreft.  ii.  82 

To  prevent  murder  a  private  per- 
fon  may  break  open  doors,    ib. 

But  in  all  arrefts  muft  acquaint 
party  with  caufe  thereof.       ib. 

Party  not  bound  to  take  notice  of 
a  private  man  as  authorifed  to 
arreft,  and  may  fly  from  him  if 
innocent.  ii.  83 

But  is  bound  to  take  notice,  and 
fubmit  to  a  conftable  arrefting 
iniiff^'s  name,  or  offering  fo  to 
do.  ib. 

Private  man  cannot  beat  innocent 
man  arrefted  on  fufpicion,  but 
only  lay  his  hands  gently  on 
mm.  lb, 

A  bailiff  cannot  beat  defendant 
before  the  arreft,  yet  after  arreft 
and  efcape,  a  baiiifi  may  juftify 
beating  nim.  ib. 

Of  officers  of  publick  juftice  v/r-> 
tut€  offieti  impowered  by  law  to 
arreft  felons  and  persons  fuf* 
peded  of  felony,  and  who  they 
are.  ii.  85,  86,  ^ei 

How  they  are  proteded  by  law« 

ii.  %i 

Their  a6tings  not  arbitrary,  but 
neceffary  duties;  they  under 
fevere  punifliments  for  neglefi. 

ib. 

Need  no  warrant  to  arreft  felons, 
and  thofe  probably  fufpeded. 

ibk 

All  perfons  bound  to  be  aiding 
and  aififting  to  thofe  officers 
upon  their  iummons  in  preferr- 
ing the  peace,  and  apprehend* 
ing  maleiadors,  efpecially  fe« 
Ions.  li.  85  ^ 

If  any  refufe,  how  punifliable.  d8| 

ii.  86,115 
AM* 
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Affiftants  iin<}er  common  protec- 
tion of  law  with  officers,     ii. 

Paj^e  85 

By  ftatate  may  plead  general  ifTue, 
and  have  double  colt^  as  well 
as  officers.  ib. 

Where  a  private  man  may  arrcfi 
a  ieloD|  thefe  officers  may  do  it. 

ib. 

What  power  juflices  of  peace  have, 

Jmoad  arrelt  of  felons.  ib. 

ice  feeing  a  felony,  or  other 
breach  of  peace  done  in  his 
prefence,  may  arreft  felon.  b%l. 

11.  86 

So  he  may  hy  word  command  any 

one  to  take  him,   which  is  a 

good  warrant  without  writing. 

But  if  done  in  his  abfence,  then 
muft  iflue  his  warrant  in  writ- 
ing, ib. 

If  thiere  be  any  riot  or  breach  of 
peace  like  to  happen  by  a  tu- 
naltuous  meeting,  (ifc.  he  may 
command  his  fervant  or  others, 
to  prevent  it  by  arreting  par- 
ties, ii.  86,87 

If  he  bath,  either  from  himfelf  or 
by  a  credible  information,  know- 
ledge of  a  felony  done,  and 
juft  caufe  of  fufpicion  of  any 
one,  he  may  himielf  arreU  and 
commit  that  perfon.  ii.  87 

By  ilatute  (herin  injoined  to  arrell 
felons,  and  all  perfons  required 
to  affill  on  his  mmmon^.         ib. 

Taking  felons  belongs  to  (her iff, 
as  confervator  of  peace.         iK 

Sheriff  may  arreft  one  fufpcdtcd  of 
felony.  ib. 

Corontr  confer vator  of  peace  with 
regard  to  all  felonies,  and  can 
command  them  to  be  apprehend- 
ed, tbo  he  can  take  no  inquifi- 
tion  but  of  death.  iu  8S 

Office  of  c^mftablty  miniflerial  and 
original,  or  primitive,  as  con- 
fervator  of  peace  at  common 
law.  ii.  88»  90 

Oo^ht  to  execute  precepta  of  jus- 
tices, coronerS|  isfc*  or  iu  de^ 
iaulti  fiiie4bie«  ib« 


By  bis  original  power  may,  for 
breach  of  peace  and  fome  mil- 
demeanors  lefs  than  felony,  im- 
prifon.  ii.  Page  88,  90 

If  oneexpofe  an  infant  in  the  cold 
to  dellroy  it^  or  charge  pariib. 
conflablc  may  take  him  and  put 
him  in  the  Aocks.  ib. 

If  aflaulted,  tho  in  his  own  cafe, 
may  imprifon  party  and  carry 
him  to  gaol.  ib. 

But  for  opprobrious  words,  or  a 
general  hindrance  of  him  t^ 
lummon  trained  bands  to  attend 
mayor  of  London  on  his  precept| 
held  he  could  not  juitify  im« 
prifoningy  but  ou^ht  to  have 
Drought  party  to  a  juftice.  ,ib. 
What  may  be  done  by  conilable, 
may  be  done  by  his  deputy ;  for 
by  law  he  may  make  a  deputy, 
who  within  7  Jai,  may  plead 
general  itfue.  ib. 

If  one  menace  to  kill  another,  on 
complaint  conilable  may  arrcfi 
and  put  him  into  the  Aocks,  ti^l 
he  can  conveniently  bring  him 
to  a  jufticc,  and  to  avoid  prefent 
danger.  ii.  88,  89 

Conilable  cannot  take  furety  of 
peace  by  rccognifance,  but  whe- 
ther by  bond,  and  that  for  affray 
or  menace  of  breach  of  peace  in 
his  view.  ii.  89,  9d 

If  he  be  informed,  that  a  man  and 
woman  are  incontinent  together 
he  may  take  neighbours  and  ar- 
rcfi them,  and  commit  them  to 
find  fureties  for  good  behaviour. 

ib. 
Whether  he  may  arreft  one  fufpif 
cioufly  reforting  with  women  of 
ill  fame  to  a  houfe  fufpcded*  of 
common  bawdry,  apcl  what  a 
good  jufiification  for  him,  or 
any  iu  his  allillance  to  plead. 

ib« 
May  arreft  fufpicioos  night-walkers 
and  men  that  ride  armed  in  iairs 
or  markets^  or  elfewhere.  ib» 
May  execute  his  office  on  inform- 
ation and  requeft  of  others,  that 
fufpedt  and  charge  oftenders  but 
with  fufpicion.  ib* 

B  b  4  Where 
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Wliere  felony  done,  iic*  may  ex 
•KcU  arrelt  and  imprtfon,  till 
felon  can  conveniently  be  con- 
veyed to  a  jufiice  or  common 
saoL  ii.  Page  89,  90 

AlT  one,  whether  felony  done  in 
fame  vill,  or  in  any  other  vill 
or  county,  if  felon  be  within 
▼ill,  where  he  is  conflable.    ib. 

Is  by  law  injotned  to  take  a  felon, 
and,  if  he  negleds  his  duty,  in- 
disable.  li.  91 

Mot  material,  whether  he  faw  fe- 
lony committed,  or  hath  it  by 
complaint  and  information;  in 
both  cafes  bound  to  take  felon, 
and  fearch  for  him  within  limits 
of  his  jarifdi6tiony  and  to  raife 

'.  hue  and  crv.  ib. 

If  a  felony  aone,  A.  fufpeds  B. 

'  on  probable  grounds,  and  ac- 
quaints conftable,  and  requires 
his  aid,  conilable  may  appre- 
hend B«  tho  fufpicion  arife  in  jf* 
iirft.  ib. 

But  jf,  ought  to  be  prefent.       ib. 

He  ouglit  alfo  to  inquire  and  ex- 
amine circumfiances  and  caufes 
of  fufpicion  of  ^.  which  tho  he 
cannot  do  on  oath,  yet  fuch  in* 
formation  may  make  it  confla- 
ble't  fufpicion.  ii.  91,  92 

A  felony  in  fa£t  mufi  be  done,  and 
conftable  mufi  aver  it  in  his  plea, 
and  it  is  iffuable.  it.  92 

Conflable,  officer  known  within 
viU,prefumedoffuffidency.  ib. 

ConAaUe  to  do  his  duty,  as  well 
in  cafe  of  probable  fufpicion,  as 
adual  felony.  ii.  93 

On  a  fudden  affray  he  may  put 
parties  in  flocks  or  prifon,  till 
their  paiiionor  intemperance  be 
over.  ib. 

If  crime  committed,  for  which  con- 
flable may  arrefl,  whither  he 
mav  convey  prifoner.         ii.  95 

Safeft  to  carry  him  before  a  juflice. 

ib. 

Till  he  can  conveniently  convey 
parties  arrefled  to  a  juAice,  or 
common  gaol,  he  may  detain 
tbem  in  flocks,  if  none  in  that 


vili,  then  in  thofe  of  ne^.      it* 

Page  95,  1 1 9 

If  he  be  of  quality  or  iick,  how 
long,  and  where  conflable  may, 
and  ought  to  keep  him.     it.  96, 

119,  120,  122 

Charges  of  fending  male&dora  to 
saol  by  common  law  are  to  be 
born  by  vill,  where  apprehend- 
ed }  but  by  flatttte  by  prifoner, 
if  able;    if  not,   how  levied. 

ti.  96 

Commiffion  ifTuing  out  of  Chuncefy 
to  take  J.  S,  and  his  goods, 
before  indited,    againfl   law. 

\  ii.  106 

Yet  a  good  juflification  in  officer. 

ib. 

Sheriff  at  common  law  might  iffue 
a  warrant,  to  take  a  felon  before 
indiflment.  ii.  107 

Coroners  by  their  warrants  may 
attach  man-flayers  afler  inquifi* 
tion  finding  them  guilty.        ib. 

May  alfo  make  out  warrants  a« 
gainfl  perfons  prefent,  and  not 
guilty;  againft  burglars  and 
robbers.  .     ^^* 

If  warrant  be  barely  for  a  roifde* 
meanor,  officer  cannot  purfue 
party  into  another  county ;  but 
in  cafe  of  felonj,  affray,  or 
dangerous  wounding,  officer  may 
purfue  him,  and  raife  hue  ana 
cry  upon  him  into  any  county. 

ii.  115 

Jufiice*%  warrant  fufficientcaufe  of 
fufpicion  and  porfuit.  tb. 

One  having  warrant  to  arrefl  for 
felony,  &^*  cannot  make  «  war- 
rant to  another  as  his  deputy, 
or  command  another  to  execute 
it  in  his  abfence.  ib. 

Warrant  direAed  to  a  known  of- 
ficer>  enough  for  him  to  fay,  / 
arrejty  &c.  ii.  116 

Safe  (ox  officer  to  acquaint  party 
with  what  he  arrefleth  him  Ibr. 

ib. 

A  warrant  of  a  juflice  may  be  ex- 
ecuted in  a  (ianchife.  ib. 

If  jufHce  hath  jurifdidion,  tho  he 
en  in  granting  his  waxraiit>  of* 

£cer 
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ficcr  in  executing  it  cxcufable. 

Yet  in  Tome  cafes,  «s  touching 
rates  for  the  poor,  tho  he  halh 
jiirifdiaidn  by  45  il/ias.  officer  is 
puniibable  for  executing  war- 
vant,  where  none  ought  toiflue, 
becaufe  a  circumfcribed  jurif- 
didiom  ii- 119 

After  arreft  officer  forAwith  to 
bring  party  to  gaol,  or  to  juftice, 
according  to  warrant.  ib 

When  he  hath  brought  him  to  juf- 
tice, yet  in  law  he  is  in  cuftody, 
till  either  juftice  difcharge  or 
bail  him,  or  till  he  be  adually 
committed.  ii-  120 

Fw  snore  touching  warrants.    Vide 

Itti&ce  of  ^du^ 

fTlere  lilling  feaa-officer  is  mutdet 
or  manftaughter.    Vide  S^UXXXX 

and  ^atuBflaufitYter* 

JFkere  killing  a/ilon^  that  refifis  or 
Hies  hefott  or  after  arreft^  '^Jf*/- 
tifiahU  9r  not.    Vide  I^^OtlUCiDe^ 

• 

Vide  (Lomtnitmmt,  igue  ann 
(Ltv,  luSi&cation,  and  Mimz 

Defined*  ii.  ^^^ 

Felony  at  common  law  ;  irreple* 
vifable  by  ftatute ;  antient  judg- 
ment burning.  ib 

By  8  H.  6.  letters  of  menace  were 
treaf(Ni.  567 

Not  faidio  indidment  j/0«i«m  man* 
fionaUntf  but  domum.  ib 

What  (hall  be  faid^Mitfi.  567,568 

Where  felony,  or  not,  to  bum  a 
barn  or  out-houfe.  567 

In  Northnmierland  felony  by  fiatute 
to  bum  a  ftack  of  corn.        568 

Burning  houfe  of  another,  felony; 
but  u  tenant  for  years  bum  his 
own  with  intent  to  burn  ano* 
ther's,  and  none  but  hb  own  is 
burnt,  only  a  mifdemeanor; 
€9ntra^  if  houfe  of  another  burnt. 

567,  568 

Setting  fire  to  a  houfe  without 

.  burning  any  party  no  felonv; 
contrat  if  purt  burnt,  fekmy  by 
Gommoalaw.  568|  569 


Mud  be  a  wilful  and  malicious  biim» 
ing,  elfe  only  trefpais.  Page  569 
A,  intending  to  burn  f.'s  nottfe^ 

burns  C's;  felony.  ib 

Where  burnins  a  houfe,  out-hou& 

or  barn,  Ihall  be  oufi  oi  clergy^ 

or  not.  567  to  57S 

Acceflaries  hfore  cufted  by  4  Cs/S 

P.  tsf  M.  572  /•  57$ 

Whether  attainder  by  outlawiy 

formerly  cufted  th^pi  of  clei^. 

57S 
Whether  men  in  orders  convift 

hereof  ihall  have  clergy.       97i 

ZfOkVXU 

Where  one  enters  on  pofleffion  of 
another,  where  juftifiabJe,  where 
not.  4»5,  486 

Vide    il^omiciDe,   t^^tiroet  «10 
9aiiJBlauiJ9ter^ 

TUbxcdskf.  Vidp]{Uot* 

aflTent^     Vide    ^toinciiM  MB 

affift.  vide3[iifficeor3ffi&. 

aiTonattm.  Vide  (EmraniiRoii, 
(S^aoI^Miteri^,    jflppei     ant 

3tCaii(Mr* 

None  to  be  attaint  without  being 

arraigned.  ii.  544  to  350 

Clergy  allowed  to  one  attaint  521 

Whetner  outlawry  is  an  attainder 

521.  iL  S50b  352 

Vide  ^Olftttltf?^ 

Jtuterfiritf  acouie,  attiine   m 

ConUlt*        vide     3|ttO||llll|t^ 

BaiU 


o 


NE  bailed  is  in  cuJtodid\  tw* 
tra  of  0Q«  let  to  mainpraze. 

325,  620 
How^ 
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llOTrlbe  fevenl  •atrict  are,  and 
4r  oCher  differcQces  between 
hail  and  mainprtze.  ii.  S5,  ]24t 

Page  125 

Adautting  bail,  ywhef  it  ought 
naC,  a  negligent  efcape,  but 
aoft  vttlontaryi  except  by  defign. 

596,  597 

Bail  aatSentlj  taken  in  no  Aim 
certain,  but  trmdiimr  i»  kaUium 
tp  ^i  S.  which  is  tbe  ufiial  form 
in  all  civil  adlons  ii.  125 

Of  hail  torpui  fro  eorfvrei  now 
aarely  ufed;  why  diuifed;  only 
lined!,  if  he  brought  not  in  prin- 
cipal at  the  day  ib 

In  civil  adions  this  bail  fometimes 
iBuTe  ib 

Ufnally  bail  only  a  recognifancein 
a  fum  certain,  for  appearance  of 
a  felon;  principal  bound  in 
double  the  Aim.  A7^theA>rm  ib 

What  Airt  and  number  of  Atretics 
are  required,  bat  thefe  things, 
as  well  as  the  Aim,  diA:retionary 
in  him  who  takes  recognizance ; 
therefore  fureties  may  be  exa- 
mined upon  oath.  ib. 

What  the  words  ad  fiamdumjuri 
import.  it.  126 

Form  of  the  true  and  regular  bail, 
where  party  an  infant,  or  in  pri* 
fon,  and  fo  abfent  \  hereupon  a 
warrant  iffues  under  hand  and 
feal  of  the  perfon  who  takes  th6 
bail,  for  bis  inlargement,  called 
Miratg.  ib 

Seal  of  juAice  Mtneceflary ;  fiib- 
Icriplian  fumcient.  ib 

If  party  bailed  by  juflice  before 
cCDomitment,  or  if  committed 
and  brought  into  B.  R.  or  feffions 
to  be  bailed,  then  himfelf  is  alfo 
bound  ib 

Sometimes  recognizance  Ample, 
with  a  condition  added  for  his 
abearance,  and  fometimes  con- 
lution  contained  in  body  of  re- 
cognizance, ib 

When  any  is  bailed  for  any  mifde- 
meanor  by  ^.  /?•  either  on  re< 
torn  of  kahtat  evrpns^  or  oiher^ 
^9ilf^  the  return  or  reeerd  ought 
Iol  be  firft  filcd|  and  «  cmmiui^ 


f^  marefcalh  entered,  ai\d  tfien 
bail  Uken.       Page  ii.  126,  127 

All  bailed  in  B,  R.^vedefadQ^  or 
la  jpofed  in  law  to  be  in  cm/hdid 
mare/calli,  ii.  121 

Such  bail  not  only  a  recognisSance 
in  a  fum  certain,  but  alfo  real 
bail,  and  they  are  his  keepers, 
and,  ifcaufe,  are  puntikable  by 
fine  beyond  the  fum  mentionec^ 
and  may  refeife  prxfoner,  if  they 
fear  his  efcilptt,  or  render  him  in 
their  own  dildiarge«  ii.  126, 12t 

Regularly,  in  all  ofTenfes  againft 
common  law  or  (latutes,  that 
are  below  felony,  ofienJer  bail- 
able, except  after  judgment,  or 
bail  be  oufted  by  fUtute  ii.  127 

Whftt  Hattttes  relate  to  bailing  of- 
fenders ii.  12T 

Who  antiently  were  principally 
concerned  in  bailing  thens.     ii. 

127,  128,  136 

Who  bailable  by  common  law,  or 
not.  ii.  128,  129 

Expofition  on  S  E.  I.  ii.  127  to  136 

B.  R*  may  bail  in  any  cafe  whatf(v- 
ever,  either  in  treafon  or  mur- 
der, but  thb  difcretionary,  not 
dejure.  ii.  129,  148 

Whereon  bail  may  be  taken  by 
B,  R.  T/fz.  on  original  indid* 
ment,  6fr.  ii*  129 

One  found  gailty  of  hoaMcide  fe 
drfendend9^  juitices  oigaoi^deii^ 
'oery  wmj  certify  it  into  chance^ 
ty^  that  he  may  fue  his  uardoa 
on  courfe,  and  may  bail  bimttll 
next  fefiions.  ib. 

They  On  inqnifition  before  coroner 
fhultng  itfe  defeMde»d0  fjpftoMj^ 
may  bail  party  till  nextftfiiMn  to 
procure  toch  pardon.       ii.  ISO 

They  niky  in  the  intervri^  of*  the 
feifion  bail  a  convid  of  man- 
flaughter  having  a  jpaidoii  to 
plead,  to  another  fefiona  *     ib. 

But  if  one  be  convid  on  trial  a« 
gainfi  opinion  of  the  jucfee, 
lodge  camiet  bail  his  to  flue 
his  pardon«  ii.  ISa 

While  court  advifeth,  whether 
oonvid  within  clergy,  he  is  not 
bttlable,        ii.  13Q^  131,  132 


CONTAINED  IN  THE  TWO  PARTS; 


One  indicted  of  murder  at  a  fef- 
fions  of  gaol' delivery  pfays  his 
trial,  but  piofecutor  tot  king  is 
not  readj:  on  caufe  (h«wn, 
juflice  oiiaul-delivetf  may  baiL 

ii.  Page  131 

One  arrefled  by  king'^  perfonai 
command,  not  bailable  on  writ 
^e  komine  replegiando^  yet  by  B. 
R.  on  chancery  on  an  JMea* 
€orpus.  i^ 

Such  a  mandate  under  the  great 
feal,  void  *b 

Common  writs  Je  iomine  replegi^ 
tf ji^«i  or  de  mamucaftioue  direded 
to  iheriff  ii*  1^2 

Some  crimes  not  bailable  for  the 
heinoufnefs,  other  for  the  noto- 
riety of  them  ib 

Perfons  outlawed  not  bailable  by 

3  E.  I.  A 

If  an  outlaw  of  felony  be  taken  on 
a  capias  utlegatum^  and  plead  in 
avoidance  of  outlawry,  or  bring 
error  to  avoid  it,  B*R*  tnAj  b^I, 
whether  outlawry  on  appeal  or 
indiament  ii.  132,  133 

If  one  be  indidled  or  appealed  for 
a  bailable  oifenfe,  indidlmentor 
appeal  hinders  not  his  bailment; 
'Vide  where  not  allowed  till  Jie 
had  pleaded  to  the  indidment 
^  ii.  133 

If  one  be  indtded  before  jufticei 
of  a  higher  jifrifdidiop ;  as  be- 
fore juftices  oioj^r  and  termtnir^ 
he  cannot  be  baUed  by  joftices 

of  peace     \  ^ 

Perfons  having  abjured  for  felony, 
not  bailable  ib 

Taken  in  the  maiwitvrt  not  bail* 
able,  but  that  it  intended  of 
thiefhirofelf  ib 

Felons  breaking  prifop,  not  bail* 
able  ib 

|Jor   notorious    thieves;    herein 
coipm<i&  fame  may  be  oppofed 
agaiali  their  bailing*^  unlelrillejc. 
fhew    reafonable    evidence  to 
prove  their,  innocence  ib 

Kor  perfons  approvedi  exceptap* 
prover  be  aead^  or  hath  lyaved 
bis  appeal,  or  perfOA  accufed 
b^qfgood^Q  lb 


Nor  perfons  arrefted  fi^  arfvm    a. 

Page  133,  134 
Nor  for  falfifying  king's  coin  iL  134 
Nor  fbrcountcneiting^iflj's  great 
or  priyy  feal  ib 

Nor  one  excommunicate,  unlefs 
for  a  temporal  caufe,  and  then 
on  a  prohibition  granted,  he 
may  not  only  be  bailed,  butde« 
livered,  or  on  an  appeal,  and  m 
fpecial  writ  de  €amii9ne  admk* 
teaddy  which  if  not  obeyed  by 
the  ordinary,  *a  fpecial  writ 
may  iOTue  tor  his  enlargement 

it.  134 
Nor  one  imprifonedfbr  fiime  opea 
mifdeed ;  as  if  ^.  dangerouilj 
wound  j9*  he  may  be  imprifoa* 
ed  till  it  be  known,  whether 
party  will  die  or  live,  and  re- 
gularly, not  bailable  till  danger 
appear  to  be  over  ib 

Nor  prifoner  for  treafon,  Ibat 
toucbeth  the  kiHgy  whether  in- 
difled  or  not  ,  ib 

But  all  thefe  crimes  are  bailable 
hy  B.  R.  ib 

Who  bailable  by  (beciff  by  3  £.  U 

ii.  134,  18S: 
Perfons  indi£led  before  him  of  Uv'* 
ceny,  ifofgoodfiuae      ii.  134 
Or  imprifonod  for  a.  light  fufpi- 
cion  '  ib 

Or  indiSed  for  petit  larceny      ib 
Or  accttfed  of  reoeivinj;  felons   ib 
Or  of  commandment,  force,  or  aid 
to  felony  done  ill 

Regularly  ia  all  felonies,  evttii 
murder,  aoceifary  bailable^  till 
principal  attaint  ^  ii.  I3t. 

Bui  principal  once  attaint,  and 
then  acf^aflfary  taken,  he  ihall 
not  pe  baiiidble  till  he  hath  pfoad- 
ed  to  indidmenti  hot  after  plea 
pilled  ho  Oi^  lb 

Ope  uMbded  for  ofienfe,  wbete- 
/  fore  he  ought  not  to  lofe  lifo  oc 
m^ober,  bailable,  fave  f<»r  ofite* 
fes  flgainil  ^s  oufling  bail     ib 
One  appealed  by  an  approi-^er  fiace 
dead,  bailable  iii 

If  tenor  of  muimm  be  to  deti^ 
one  without  bail  or  mainprife ; 

yel 


A  TABLE  OF  TftE  PRINCIPAL  MATTERS 


yet'  it  olTenfe  bailable,  he  may 
•  be  bailed  ii.  Page  135 

Penalties  of  3  £.  1.  for  bailing  one 

Miot  bailable,  and  for  detaining 

.  perfons  replevifable,  after  furety 

offered  ib. 

Jiiftices  of  peace  being  inftituled, 
bailing  offender  devolved  on 
them  ii.  I'36 

Their  power  of  bailment  extended 
farther'  than  iheriff's,  and  in 
,ibme  kinds,  than  limits  prefcri- 
bedby5£.  1.  ib. 

In  feme  refpeds  flieriff's  power^ 
at  to  bailing  in  crimes  not  ca- 
pital, inlarged  by  25  H^  6.     ti. 

136,137 

By  54  £•  5.  Juftices  of  peace  have 
power  to  take  and  commit  ma- 
fe&dors,  or  bind  them  to  good 
behaviour.  ii.  136 

1  jR  S.  gives  to  any  one  juAice 

E>wer  to  bail  any  prifoner  for 
lonv,  and  excepts  not  man* 
flaughter.  ii.  137 

Before  this  itS  doubtful,  whether 
they  could  bail  till  indidiment* 
.  at  their  feflions.  ib. 

3  H.  7.  repeals  1  IS  5.  as  to  bail- 
ing by  one  juftice,  and  gives  it 
to  two  juftices,  whereof  one  of 
.the^&wfKJB;  it  limits  their  power 
of  bailment  to  cafes  bailable  by 
law,  and  takes  in  3  £.  !•  as  the 
dirtitwy^  who  are  bailable  by 
law.  ib. 

1  &  2  P«  &  ilf.  expreilv  makes  3 
jS»  K  a  diredion  for  oailing  of- 
fenders, ii.  128,  132,  137 

By  i  ^  2  P.  t:f  M.  one  arreffed 
for  manflaughter,  or  other  fe- 

..lony  bailable  by  law,  or  fufoi- 
cion  thereof,  (hall  not  be  bailed 
but  by  two  juftices,  one  of^vo* 
r«M,  DOth  to  be  prefent  at  bail- 
ing fttch  offender,  and  certify  it 
SLiueaigmol'Mivery.       ii.  138 

But  juftices  of  peace  and  coroner 
in  jLm^ii,  C^r.  to  do  as  for- 

:  aserJy.  ib. 

Juftices  of  ga^l' delivery  may  iine 

.  juftices  ofpeaceoffendingagainft 
this  eiS,  ib* 


2(ifS  P.  &  M.  only  provides  for 
examinations,  ^c.  to  be  taken 
by  juftices,  as  w4l,  on  commit- 
mentf  as  bailinj^.  firifoner  for 
manflaughter,   or  isAet  -felony. 

ii.  138 

The  queftion,  whcfther  juftices  of 
peace  may  bail  in  manflaughter, 
confidered.       ii-  138,  139,  140 

In  murder  B.  R.  onlv  can  bail,  ii. 

130 

In  manflaughter,  if  there  be  plain 
proof,  or  a  confefiion,  that  ono 
was  killed,  and  that  by  y.  S, 
whether  done  ex  malitid  prac9» 
gitatd^  Of  on  a  fudden  falKng 
out,  or  but  Je  defendendt ;  yet 
one  or  two  juftices  (whereof 
one  of  the  quwum)^  cantot  bail 
by  any  law  in  force.  ib.« 

Whether  it  doth  cenftare  dtpttfiind 
•ecidenthy  or  de  m^do  9CciSH^ij 
or  not,  yet  if  party  indided'  of 
manflaughter,  or  tho  it  were  but 
ft  defendendo^  jufticedi  of  peace 
cannot  bail.  ib. 

But  if  maaflau^ter  committed, 
and  a  party  iufoe^l  is  brought 
before  two  juUicfS*  of  peace 
(whereof  one  olf  autum)^  and 
there  be  any  douDt  of  identity 
of  the  perfon,  they  may  bail 
him  by  1  ^.  3.  ib. 

I  R.  3.  the  bafis  of  3  H,  7.  and 
this  o(\^2P.  isT'M.  ib. 

3  i?.  1.  (Wefim.  };)  tho  it  fa^  d^ 
Morte  i§mimsy  tiiere  is  no  bail  at 
common  law,  it  muft  be  intend- 
ed, when  offender  is  certainly 
known;  for  it  generally  pro- 
vides, that  perfons  laken  on  a 
light  fufpicion  fliall  be  bailed. 

ib. 

1  isflP^tsf  JIf.  foppoling  one 
taken  for  manflaughter  bailable^ 
muft  mean  fuch  a  manflanghtery 
where  party  is  only  fuipededy 
not  where  £id  is  done  by  him. 

ii.  139,  140 

Where  writ  de  kemime  replegiand^ 
lies,  or  not.  iK  14-1* 

Of  the  general  writ  miunemfiine, 
.  ••  •  ib* 

Wl«ltQ 


CONTAINED  IN  THE  TWO  PARTS-  * 


Where  it  Ires,    ih  Page  141,  U2 

Sorae  taken  bv  writ  or  proceft 
may  be  bailedi  virtmte  $fieii, 

ii.  143 

Where  fpecial  writs  of  main|Nire 
lay  ii.  143 

Prifonerf  for  felony  antieetly  bail* 
ed  to  krvektng  in  his  wars    ib« 

B.  R,  may,  vvtite  *^cii^  bail  any 
brought  before  them        it.  148 

Sheriff  might  formerly,  ex  ofich, 
at  common  law  bail  .offenders 
indi6led  before  him  in  his  Turtt^ 
or  on  a  commiflion  to  him,  but 
this  power  transferred  to  j unices 
ofpeac^   .V  ii.  148,  149 

Mar(hai  of  B.  R.  took  on  him  an- 
liently,  virttfte  pjficli^  to  bail 
perfons  indided  or  appealed, 
out  this  power  wholy  pufted  by 
(latute      /  ii.  149 

At  common  law,  without  aid  of 

/  18*  EU%.  prifoner  acquitted 
might  be  bound  to  his  good  be- 
haviour,  if  of  ill  fame       ii.  394 

In  indtdment  or  appeal  trimfmit- 
ted  to  juRice  of  nifi  prius^  if 

•  prifooer  be  bailed  to  appear  in 
JB.  k.  and  appear  not,  prifoner 

.    to  be  called  on  bis  bail,  and  de* 

•  fault  recorded;  and  fo  on  re* 
turn  of  po/iea^  new  proceis  a- 
gainft  prifoner  and  bis  bail     ii. 

404 
Perfenating  baili  felony y2MVi  cler- 

•  gy  by  1  yae.  but  no  corruption 
«  of  blood,  or  lofs  of  dower  696 
Bail  taken,  but  not  filedy  not  with- 
.   ih  it|  [but  fince  made  felony]. 

Vide  Habea>€kffm» 

Boaif/  Vide3rre4,  Wjmkixx. 
#urDer« 


'Vailtnm^  VideJUtcinp* 


*  vlBamtr^ 

7¥^;;tfaer  in>4pdi&nent  will  peed 
.  be  alledged^  ii.  180 

Tf^le  dt  €»pwe  ccmiiMtts       ib« 
^  j^retor  is  fo  efv^rj  where    ib. 


3|ttOiCtiivnt« 
TBeifSbiouT. 

At  common  law,  without  aid  of 
18  Eliz.  prifoner  acquittea 
might  be  bound  to  his  good  be* 
haviour,  if  of  ill  ifame.     'ii*- 

Ptf/f  394 

Sisatnp^  Vide  iMisam?^  ' 

Bona  f  cfltalla^    Vide  Jti^iiti 
vmit,  jBitHtitutm. 

JSreach  of  »eace.  Vide  Jrreff, 
J&iot,  3|uSice  of  ideace« 

]B<eac^  of  ^xiSm. 

Thereby  caufing  efcape  of  traitorti 
treafon ;  but  to  majce  it  fo,  they 
mud  be  adual  traitors;  fo  of 
felons,  felony.        141,  234  to 

837,  326 

Prifoner  for  treafon,  ^c,  break- 
ing prifon  may  be  indided.be« 
fcre  convid  of  principal  oSenfe ; 
comira  of  efcape  gr  rncue  237, 
238,269,611.     ii.  224^254 

Breach  of  prifon  by  traitor  only 
felony  ii«  237 

War  levied  to  break  prifon,  with 
intent  to  deliver  fome  particular 
perfons,  uplefs  impriioned  for 
treafon,  only  a  n'eat  riot ;  but 
if  to  break  priions  generallyi 
treafon  .13^ 

Confpiracyto  enlarge  a  traitor,  a 
mifdemeanor  only  32^ 

Refcuingprifonersfor  anew  trea- 
fon, tho  not  expreily  mentioxied 
in  the  a^^  is  by  neceflary  con-' 
firudion  treafon  236 

If  commitment  not  in  writing  un- 
der ifleial,  breach  of  prifon,  fave 

.    by  a  court  of  record,  no  felony 

683,  584 

Breach  of  prifon  by  prifoner  for  a 

.  mifdemeanor,  feumy  by  common 
law  607 

Expiation  oi>  fiatttte  4UffaMg€nti^ 

.    tus^ifimam  608  to  61  ii 


•  '•*V. 


^^T»t 


»    »• 
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What  m  pri&ii  widitn  this  adl 

Pmge  608,  609 

What  being  in  prifon  for  fuch  a 
caufe  as  requires  judicium  i/it^ 
vti  membrorum  609  to  61 1 

Capital  offenfes  only  intended  by 
tnefe  words  609 

A  prifoner  for  petit  larciny  or  ho- 
micide yir  dr/endendo^  &c.  breaks 
prifon,  no  felony  ib. 

Bnt  if  commitment  «xprcfs  larciny 
above  value,  or  manflaughter^ 
tbo  de/a£lo  otherwife,  felony. 

J£ mittimus  want  a  regular  conclu- 
^fion,  fu£Bctent;  buty^«j  ca^e 
exprefled,  whether  felony      ib. 

When  breach  of  prifon  firfl  became 
felony  610 

Enoneh,  if  prifoner  hath  a  notifi« 

'  catton  of  offenfe  whereof  arreft- 

ed,  to  make  breach  of  prifon 

felony  ib» 

If  otfenfey  for  which  party  com* 
Bitted  appear  not  by  matter  of 
tecordt  as  indidment,  necelta- 
ly  a  felony  be  done»  and  fo 
laid  in  itfdiament,  and  proved; 
dfe  breach  of  prifon  no  felony ; 
cMtraf  if  it  appear  by  record. 

599,  610 

fireach  of  prtfen  within  clergy, 
tho  principal  felony  not        612 

Breaca  of  prifon  by  one  commit- 
ted for  fafpicion  of  felony,  if  a 
felony  done,  is  felony  610 

One  committed  for  a  mony  made 
by  fiatute  PuUkf  to  1  £.  2. 
breaks  prifon,  felony   -         611 

prifon  fired  without  privity  of  pri- 
foner, he  may  break  it  to  pre« 
ferve  faimfelf  ib. 

If  gaoler  fet  open  prifon  doors, 
and  a  felon  eicapei  no  felony  in 
prifoner  ib» 

If  prifoner  refened,  or  prifon  broke 
Dy  ftrangers  without  his  nrivity, 
BO  felony  in  prifoner,  but  m 
ftrangers  as  a  refcoe ;  but  if  by 
his  procorement,  felony  in  him, 
as  a  breach  of  prifon  ib. 

If  felon  aoquittea  of  principal  fe* 
lonVf  he  fliall  not  be  arraigned 
l^j^rcidi  of  prifooi  or  if  indift« 


ed  for  the  latter  before  acquit^ 
ted  of  the  former,  and  then  be 
acquitted  of  the  former,  he  may 
plead  it  in  bar  to  indictment  for 
tb»  latter.    Ps^e  €11^612.    ii. 

224,  254,  255 
Breach  of  prifon  carries  a  pre- 
•   fumpttonof  guilt,  and  i*  a  fe- 
lony fupcr-added  to  the  former. 

ii  13S 

Vide  tfftape,  (tbiaence,  Jlntntif 
mcnt,  Seiicue^ 

IShbtrf* 

7i^py  C.  J,  adjudged  to  deatb  for 
it  262,  26S 

3&tiseerp« 

Bngj^ery  with  a  man  of  beall^ 
principal  ouded  of  clergy  by  2^ 

'  //•  8.  revived  by  5  EHx.  acref- 
fanes  6eftrt  ana  after  within  it* 

669 

Dehr  ifft  penBtrani^  628,  629 

S^ifi^f.  evidence  of  penetration 

62S 

Minima  ftnetratio  makes  the  crime 
ah/que  emijhne  lb* 

Woman  may  be  goilty  with  a  beaft 
within  this  aft  669 

If  conimitttd  on  one  of  ageof  dif* 
cretion,  both  felons;  otherwife 
only  the  agent  ^     670 

AU  prefent  and  affifiing,  prmcipals 

ib» 

3&Uf8larp^ 

Watching  at  lane^s  end  a  pre« 
fence,  and  makes  party  a  prin* 
cipal  439,  534,  555,  563 

Ham/tcken  explained  547 

In  a  vulgar  acceptation  how  burg- 
lary underftood  548 

Divifion  and  defcription  of  legal 
burglary         549.    \u  560^  561 

It  muft  be  in  the  night     549»  550 

How  indidment  muft  be  ib. 

When  it  ihall  be  faid  nigbt    550^ 

551 

Both 


CONTAINED  IN  THE  TWO  PARTS. 


Both  brealang  and  entering  mud 
be  in  the  night,  and  a  felonj  done 
or  intended  Pagebbl^  555,  559 

But  if  hole  broke  one  night,  with 

.intent    to  enter  another,   and 

they  come  the  next  nigh^  and 

•  commit  felony  thro  the  hole, 
burglary  ^    551 

Antientiy  barely  coning  with  in- 
tent to  commit  it,  capital       ib. 

Diftindlion  between  breaking  in 
lawaodfaa  551,552 

A  bare  breaking  in  law  not  fuffi- 
cient  to  make  a  burglary       ib. 

What  an  adual  breaking         552 

Burglary  by  fraudulent  pretences, 
and  where  it  may  be  without 
adual  breaking  552,  553 

Whether  going  down  a  chimney  to 
ileal,  be  burglary  552 

Servant  in  the  night  opens  a  door 
and  lets  in  a  thief  to  rob  his 
roaAer,  burglary  in  both       553 

Ji,  enters  by  an  open  door,  Csfr. 
and  then  unlatcheth  a  chamber* 
door  to  ileal,  burglary  ib. 

If  a  thief  be  lodged  in  an  inn,  and 
in  the  night  ileal  goods,  and  ^o 
away;  or  if  he  enter  fccretly  in 
the  day,  and  ilay  till  night,  and 
then  itea^  and  go  away,  not 
burglary ;  -tontrt^  if  he  open  an 
inner  coamber-door  anci  ileal. 

ib. 

Servant  in  Ae  night  draws  the 
latch  of  a  flair-foot-door,  and 
enter's  hit  mailer's  chamber  to 
murder  him,  burglary  554 

Whether  opening  door  to  go  out 
be  burglary  ib. 

Whether,  if  door  of  the  chamber 
of  a  lodger  in  an  inn  be  latch- 
ed, and  a  lodger  in  the  night 
open  his  own  door  and  fleal 

.    goods  in  the  houfe,  be  burglary 

ib. 

But  if  he  open  chamber  of  another 
lodger  to  ileal  his  goodsi  burg- 
lary, ib. 

It  mim  in  that  cafe  be.fuppofed  of 
the  manfion^faottfo  of  the  inn« 
keeper  554, 557 

Entring  ttr  f/tim  aptrta^  breaking 
a  cheii  and  Healing,  «ot  bui|^ 


lary,  becaofe  cheft  not  part  «f 
houfe;  C9mtrs  of  a  iludy,  comit« 
ing-houfe  or  fliop,  tbo  not  ufuall/ 
lodged  in  the  iludy,  Csfr.  aumrt 
of  a  cupboard  or  counte/fixed 
to  the  houfe         Page  554^  555 

^.  with  intent  to  rob  B>  breaks  n 
hole  in  his  houfe,  B^  fer  fear 
throws  out  his  money,  4.  takes 
it  and  carries  it  away,  whether 
burglary  555 

Where  putting  hand,  hook  or  piilol 
within  window,  burglary    553, 

555 

Bui  whether  fliooting  without,  and 
bullet  coming  in  be  an  entry, 
to  make  it  burglary  555 

Jl*  fends  infant  of  feven  years  in 
at  window,  who  ileals  and  der- 
livers  f;oods  to  4.  burglary  in  A. 
tho  child  who  made  the  entry, 
be  excufed  555,  555 

So  in  hulband,  where  wife  in  bis 
prefence,  and  by  his  coercsoa 
commits  burglary,  tfio  fee  ibali 
be  acQuitted  j^s 

How  indidment  oi^lit  to  be  fiir 
breaking  and  qntnng  a  church. 

May  be  committed  of  a  houfe,  tho 
all  pesibns  out  ib« 

So,  it  one  have  two  houfes,  anj 
live  in  them  alternately         ib, 

A  chamber  in  a  college  or  ina  of 
court,  a  maniion -houfe      521^ 

527,  528,  556 

Muft  be  laid  J^wmm  manfimmUm^ 
and  not  domum  55Q 

How  indi^ment  laid  for  breaking 
lodgings  of  a  fervant  oHhtking 
at  mitikall  522,  523 

Whether  it  can  be  committed  of 
a  lodger's  chamber  in  houfe  of 
another,  and  whofe  manfioa- 
houfe  it  (hall  be  fuppofed     55$ 

If  iervant's  lodging  be  broke  open, 
wh^fe  maniionH^nfe  it  ihaU  be 
fuppofed  557 

A  tent  or  booth  not  a  maniion* 
houfe,  therel^re  providedFor  bf 
fiatute  i5^ 

A  ihop  is  parcel  of'  a  manfionl 
houfe  ^  ib. 


A  TABLE  OP  THE  PRINCIPAL  MATTERS 


A.  demifetf  lo  B.  a  (hop  parcel  of 
liis  lioufe»  burglary  may  be 
commuted  of  it,  if  l^ee  or  fer- 
▼ants  ever  lodge  thtre ;  c^trcj 
if  they  only  work  tken.     fa^e 

5!V7,  558 

Where  out-buildings,  as  barns, 
Cs^r.  are  parcel  of  manfion-honfe, 

«  and  burglary  may  be  committed 
of  them^  or  not.        558,  559, 

567 

Bnrglaiy,  how  antiently  defined. 

559 

Whether  breaking  wall  about 
boafe  or  gate  thereof,  and  en- 
tring  f€f  •Jlia  aperta^  be  burg- 
lary ib. 

Clearly  not,  if  thief  come  over  Wall 
of  the  court  ib. 

ICttft  be  proved  to  be  td  imeu' 
iiwae  to  commit  fome   felony, 

•  not  ad  verberawdum^  tho  killing 
may  be  the  oonfequence       561 

Tho  intent  not  accompliflied,  yet 
burglary,  and  fo  oiffert  from 
robbery  5^1,  562 

Intention  mofi  be  of  m  felony  bv 
common  law,  and  not  newly 
made  hvjiatute  562 

Breaking  houfe  with  intent  to  com- 
mit a  rape,  tho  per  s/cuh*  no 
borghry,  yet  otherwife        ^  ib. 

In  burglary  thofe  without  affifting, 
oufted  of  clergy  li*  359 

Simple  barglaiy, '  1.  When  any 
one  in  the  houfe,  and  put  in 
fear.  2.  Where  none  put  in 
lear,  or  none  in  the  houie.    ii. 

360 

Principals  oufied  of  clergv  in  for- 
mer by  I  E.  6.  and  inlatter  by 
18£/ix.        549,555,562,    ii. 

360,  361 

Acceflkry  i^e  not  ouft  [till  late 
aa].  ii.    361,363 

4  €Er  $P.^M»  extends  not  to 
burglary  at  large  564 


.  iaxit0,  or  Utnnp  foni^  fx  nw 


^Hobbins  one  in  IjxjBf  Dtorltiiiff^ 
tjoufe,  the  otoncr,  &c.  t:jcrrin, 
ano  put  in  fnin 

In  what  cafes,  (as  verdi3s^  ctm^ 

'  /c^'"!  fio^ini  ^*'^t  ckallengt 
ultra  twentfy  and  not  dire&ly  nii- 
fwerikg)  clergy  taken  away. 
Page  518,  548,  562.     ii.  351 

AccelTaries^^tfy-^  in  ail  cafes  afore- 
faid  ouil  on  indiclment,  in  what 
cafes  only  in  appeal     521,  562» 

563.     ii.  368 

23  &f  QbH.  8.  pi  4tsf  5  P.  (ff.  M. 
require  llealing  as  well  as  break- 
ing 563.     ii.  352,  3^ 

Expoiition  on  25  H.  8*  as  to  ooft- 

ing  clergy  in  a  foreign  county, 

revived  by  5  &  6  £.  6.  and  now 

in  force         518,519,536.     ii. 

3U,  348,351,  352 

In  23  H,  8.  a  faving  for  clerks,  but 
by  1  E,  6.  equally  exempt  with 
others  .  517  to  521 

Clergy  allowed  to  one  attaint  521 

ii.  352 

If  a  ftranger  only  be  in  the  houfe^ 
clergy  allowed         ii.  352,  353 


Breakme  a  tiouft  bp  tt|^  or  tiifij/t 
Mpt  mtettf  to  Kcal,  anp  one 
'  being  tt^min  ano  put  in  fiear* 

In  what  cafes  principal  ouft  by 
1  E.  6.  both  in  appeals  and  in- 
didments.     520,    ii.  353, 360, 

361 

Where  in  a  foreign  county  by  5  €/ 
6E.6.  ii.  353,  360,  361 

Acceflaries  i^ere  oufted.      563, 

563.     ii.  362 

If  breaking  be  in  the  night,  fuch 
breaking  muft  amount  to  burg- 
larv,  and  then  it  oufts  clergy, 
if  it  be  with  a  putting  in  fear, 
tho  no  robbery  Vk  953 

It  requires  an  aaual  breaking,  and 
an  entrv,  to  commit  a  felony, 
fnd  fo  laid  in  indidment,  and 
alfo  a  putting  in  iear,.      548, 

549 


If 


•  ♦• 


CONTAINED  IN  THE  TWO  PARTS. 


If  it  be  m  (he  day,  it  mud  be  fuch 
a  breaking,  as  hath  an  adual 
robbery  joined  with  it,  to  ouft 
clergy  ii.  Page  353 

'In  cafe  of  breaking  a  houfe  in  the 
day,  coinmttting  a  robbery 
therein,  and  putting  in  fear,  tho 
one  only  enters,  others  prefent 
and  amlting  oufled  of  clergy. 

ii.  359 


^Robbing  anp  ptrfon  in  tfis  VtiaU 
fmaflpufe,  ttje  otoier*  &c.  be# 
ing  m  anp  {nrt  of  tl)e  i}oule,  or 
toit^m  itjer  precintt0  Seeping  or 
toaliing,  tijo  ti:ere  be  no  pvtttinz 
in  &ar,  anD  tijijer  e^tenOjer  to 
bootijjBr  in  fitrs* 

Trincipal  ouft  hj  5  ^  6  E.  6.  on 

conTi6ion  only,  [but  by  late  ad 
in  other  cafes  J.  520 

Acceifaries  ^e^ore^  where  a  rob- 
bery committed,  and  any  perfon 
witnin  the  the  houfe  put  in  fear, 
onft  by  4  Cff  5  P.  Gai'  AT.  but  not 
without  robbery.  621,  548. 
ii.  355,  360,  361,  362 

Afhial  breaking,  fuch  as  would 
make  a  burglary,  and  taking 
required,  but  not  putting  in  fear. 
526,  527,  548.       ii.  354,  S55, 

362 

How  indictment  mull  be  laid.    ii. 

354 

A  thief  coming  into  the  houfe  by 
doors  open,  breaks  a  chamber- 
door  or  counter,and  takes  goods, 
a  breaking  wit|iin  this^^?,  whe- 
ther breakin&r  a  chefl  not  fixed 
to  the  freehold  be  fo.    523, 524, 

526,  527 

One  coming  to  a  tavern  ftole  a 
cup  brought  hipi  to  drink  in,  the 
owner,  ^c.  being  in  the  houfe, 
was  oufled  of  his  clergy  ou  this 
tf^,  qua  re  523 

Robbing  a  (hop  in  Weftminfier-hall 
not  within  5  &  6  £.  6.  to  be 
oufled  of  clergy  524,  525 

Where  a  fervant  fiiall  be  be  faid 
to  break  the  houfei  or  not.    ii. 

954,  355 
Vol,  U. 


A  ftranger  only  being  in  the  homfe« 
clergy  not  oofted    ii.  Page  355 

To  what  cafes  it  extends  ib. 

It  extends  to  appeal,  as  well  at 
indidlment  ih. 

Whether,  on  this  llatute,  be  that 
enters  only  be  oufled  of  clergy. 

fi.  359 

Sobberp  to  the  baiue  of  58.  out 
of  anp  m»rlUng4)0U(e,  or  outi* 
tpuft  ttiereto  faeionging,  t^ 
none  m  Vo/t  tiou&« 

Principal  oufl  by  39  Elix.  524, 925 
Acceffaries  hefwe  not  [till  late  lla- 
tute]. ii.  357 
To  what  cafes  39  £//x.  extends. 

528.  n.  357 
If  none  in  the  houfe,  or  it  was  k» 
tlie  night,  or  he  flole,  but  broke 
not  the  houfe,  party  fhall  be 
convid  of  fimple  larciny,  but 
not  on  the  flatute  ii.  S5S 

Perfons  affifling  without,  but  not 
entring,  fhall  have  clergy    52$, 

537,  563 
An  actual  breaking,  fuch  as  would 
make  a  burglarj  in  the  nighty 
and  a  taking  required.      526^ 
527,  548.    ii.  356,  85t 
4  C:/  5  P.  Cs^  ilf.  extends  not  to  ac* 
ceffaries  in  any  offenfe  made 
after  522.     ii.  36S 

Entrin?  by  the  door  open,  and 
breaxing  open  a  chefl  and  fleal* 
ing  goods  to  the  value  of  5s» 
not  oufted  by  this  ftatate,  nor 
5G/6£.  6.  ii.857 

Entring  by  outward  doors  opeOt 
and  breaking  open,  unlocking 
or  unlatching  an  inward  door, 
and  flealing  goods  to  5  s.  oufled 
of  clerey  on  this  a6l  ib. 

One  breaking  open  a  houfe  bv  day, 
none  being  therein,  and  alfo 
breaking  open  a  cbamber-door 
and  a  chefl,  took  out  goods  to  5s. 
and  laid  them  on  the  floor,  and 
before  he  could  carry  them  odt 
of  the  houfe  was  taken,  oufled 
of  clergy.  ii.  358 

Chamber  m  an  inn  of  court  domus 
manfonalis  within  this  a^»       ib 
C  C  What 


A  TABLE  OF  THE  PRINCIPAL  MATTERS 


What  breaking  will  bring  party 
within  5  ^  b  E.  6,  ^  39  Eliz, 
which  will  not  make  a  burglarv. 

Page  527 


Burnina  in  t[)e  \flM*     Vide 


TS\xxxm%    of    ifivSzHi 
airfon. 


Vide 


*  Canoii  3(Lato#   Vide  Jtatotf ♦ 
Capiajer^       Vide      £DutIaterp, 

€erttofari« 

CRIMINAL  caufes  not  capital, 
as  indictments  of  riots  com- 
mitted in  ffaiesf  may  be  remo- 
ved by  certiorari  into  £,  R,  and 
when  ifTued  joined,  it  may  be 
tried  in  next  Englijk  county  as 
well  as  in  a  quo  minus.  157 

Whether  it  lies  into  fVales  on  in- 
didlment  of  treafon  or  felony, 
and  for  what  fpecial  purpofes, 
but  not  for  trial  of  the  fadt,  but 
it  diail  be  fent  down  by  mitti' 
mus  according  to  6  ^.  8.       158 

A  felony  or  treafon  committed  in 
Durham^  a  certiorari  lies  to  re- 
move it  into  B.  R-  out  of  i>»r- 
Aam^  and  to  whom  it  is  to  be 
dire6led.  ib 

,But  if  the  party  plead  not  guilty^  it 

-  -.  fhall  be  fent  down  thither  to  be 
tried.  ib 

Indictment  of  treafon  or  felony  re- 
moved out  of  county  by  eertio* 
rariy  and  party  pleading,  record^ 
fent  down  by  nlfi  prius  to  be^ 
tried ;  judge  of  nifi  prius  may 
pn  that  record  proceed  to  trial, 
judgment  and  execution,  as 
juflices  of  gaol'delivery  by  1 4 
H.  6.  li.  41 

6  If.  S.  extends  to  all  juAices  as 
well  of  gaol' del i'ucry^  as  of  the 
peace,  and  enables  B.  R,  to 
lend  to  them  the  record  itfelf, 
«nd  by  fpecial  mandate  to  com* 


mand  them  to  proceed  to  trial 
and  judgment  on  fuch  iffue  join- 
ed, as  they  may  command  juf- 
tices,  before  whom  indiclment 
taken,  to  proceed,  if  no  iffue 
joined  ii.  Page  41 

Appeal  taken  before  coroner,  rrr- 
tiorari  how  to  be  diredled*     ii. 

67 

If  a  certiorari  iffue  to  remove  re- 
cord, and  Aa6cas  corpus  tha 
body,  yet  in  felony,  tho  they 
be  returned  and  filed,  court 
may  remand  him  and  record  by 
6  jfii  S,  but  in  other  cafes  re- 
cord cannot  be  remanded,  but 
they  muft  proceed  In  B.  R. 

ii.  147 

But  if  body  removed  by  kabeas 
cwpuiy  and  record  by  certiora^i^ 
and  the  record  not  filed,  tbo  re« 
turn  oi kabeas  corpus  be  £led,  a 
procedendo  may  iffue  ib 

If  caufe  and  body  be  removed 
into  chancery  by  kabeas  corpus 
and  certiorari  returnable  tliere, 
they  may  be  fent  into  B.  R,  if 
body  only  be  returned  with 
cauies  by  kabeas  corpus  into 
chancery,  and  delivered  over  to 
B.  R,  they  may  determine  the 
return,  and  either  by  proce* 
den  do  remand  or  grant  -a  cer- 
tiorari  to  certify  record,  and 
thereon  commit  or  bail.  ii.  147, 

148 

Where  B,  R.  either  on  indi^ment 
taken  before  them,  or  removed 
thither  by  certiorari^  may  iflue 
cap.  and  exigent  into  any  county 

ii.   19S 

Barely  on  return  of  outlawry  on 
certiorari  without  exigent  indor- 
fed  and  returned  together  with 
certiorari  J  no  writ  of  efcheat  lies 
for  the  lord    '  ii.  206 

But  if  certiorari  dire6ted  to  fheriff 
and  coroners,  and  exigent  be  ex- 
tant in  court,  and  they  return 
this  outlawry,  poUibly  this  may 
be  a  fufficient  warrant  to  enter 
it  on  record,  as  a  return  on  the 

ii.  206,  207 


exigent 


&; 
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Certiorari  to  coroners  to  remove 
outlawry  after  party's  death, 
not  grantable  ii.  Page  207 

For  what  purpofes  B.  R,  iflfues 
w  r  i ts  of  certiorari  i  i .  210 

With  writ  of  error,  ouoJ  coram 
vo^is  rrfiJety  formerly  went  a 
certiorari  ib. 

Habeas  corpus  removes  the  body, 
certiorari  the  record ;  court  on 
return  of'former  cannot  give 
any  judgment,  or  proceed  on 
record  of  indictment  without 
record  removed  by  the  latter, 
but  proceedings  fland  in  fame 
force  they  did,  tho  return  be 
adjudged  infufficient,  and  party 
infarged ;  and  court  ielov)  may 
iflue  new  procefs  on  indictment, 
tho  contra  on  habeas  corpus  in 
civil  caufes,  for  therein  it  is  a 
fuperfedeas  ii.  210,  21 1 

CertiorarVs  to  remove  indictments 
before  juliices  of  peace  by  21 
Jac.  to  be  delivered  atquarter- 
feiiions  in  open  court;  recog* 
nizance  in  what  penalty,  and 
with  what  condition  to  be  entred 
into,  other  wife  not  ^fuperfedeas 

ii..  211 

By  whom  certiorari  io  be  figned. 

ib. 

To  whom  to  be  direCled,  where 
it  iflues  to  remove  indiCtroent 
taken  before  juftices  of  a  county 
palatine,  or  the  mayor  of  cinque 
ports  ii.  221 

If  they  return  privilege  of  countv 
palatine  or  cinque  portsy  it  fliafl 
not  be  allowed,  but  an  alias  cer^ 
tiorari  iflue,  with  a  precept  to 
produce  their  charters,  where- 
by fuch  exemption  is  claimed. 

ii.  2)2 

J)eIiveryQf  itdoth  not  hinder  tak- 
i     ing  an  indidment  after  ib. 

lodiSments  taken  after  tejie  of 
certiorari^  and  before  or  after 
delivery  thereof,  ought  to  be 
removed;  and  if  court  below 
proceed  afterwards,  proceed- 
ings void ;  and  judices  below  in 
ceotempl,  whether  they  proceed 


at  fame  felGons  or  private  fef- 
fions  after         ii.  Page  212,  215 

Certiorari  to  remove  all  indid- 
ments  againit  A,  and  B,  removes 
all  indictments  wherein  A.  and 
B.  are  indiCted,  either  alone,  or 
together  with  any  other    ii.  212 

Where  one  indidment  is  againft 
divers  men,  and  the  offenfes  are 
feveral,  as  in  cafe  of  indictment 
againft  divers  perfons  for  keep- 
ing feveral  dilorderly  houfes,  a 
certiorari  removes  it  only  as  to 
thofe  named  in  it;  and  as  to  the 
others  record  remains  below  % 
but  contra^  if  juitices  per  manas 
fuas  proprias  deliver  the  bill  into 
court  againft  them  all,  as  the/ 
may,  and  a  record  be  made  of 
that  delivery  ii.  214 

If  divers  be  indided,  and  one  ten- 
der fecurity  for  colts,'  it  is  fuf- 
ficient  ii.  212,  213 

If  indidment  be  at  private  feffions, 
it  ought  to  be  delivered  into 
quarter -feffions,  but  delivery  of 
certiorari  at  private  feffions  clof- 
etb  hands  of  juitices,  tho  allow* 
anceof  writ  and  tender  of  fecu- 
rity'mull  be  by  flatute  at  quar- 
ter-feifions  ib. 

Feme  covcvt  not  within  21  Jac,  to 
find  fureties  ii.  213 

If  certiorari  ought  to  be  allowed, 
proceedings  of  juitices  of  coram 
non  judice  ib. 

Removal  of  indidment  of  force- 
able  entry  by  profecutor,  not 
within  21  Jac,  ib. 

Indidment  of  forceable  entry  'at 
fe (lions  of  the  peace,  and  reiti- 
tution  awardea,  and  after  fef- 
iions,  and  before  reititution  ac- 
tually made,  a  certiorari  de- 
livered to  one  juitlce  of  peaces 
before  21  Jae*  it  clofed  up  their 
hands,  and  no  reititution  was 
awarded,  but  juitice  made  ayk- 
perfedeas  thereon ;  and  the  fame 
law  now  remains  on  indidmentt 
of  fbrceably  entry  found  at  pri- 
vate feffions  ib. 


Cc  2 


Dif- 
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Difierence  between  writ  of  error 
Bnd' certiorari^  at  to  fuperfeding 
proceedings  ii.  Page  21 S 

Certiorari  a  Juptrjeieas  from  the 
delivery  thereof  for  ever,  unlefs 
a  procedendo  ifliie  ib« 

In  what  cafes  variance  between 
certiorari  and  record  caufeth 
record  not  to  be   removed. 

ii.  214,  215 

Tho  judicial  proceedings  void  af- 
ter certiorari  delivered,  whether 
minifteriai  be  fo  ii.  21 5 

Record  not  removed  before  return 

ib. 

After  certiorari  ifTued  and  deli- 
vered, and  before  record  re- 
movedf  inferior  judge  may  be 
enabled  to  proceed  by  proce^ 
deudo  OT  fuper/edeas  out  off.  R. 

ib. 

Record  removed  and  filed,  at 
common  law,  no  procedendo 
could  be  granted,  nor  record 
remitted;  but  contra  by  6  H,  8. 

ib. 

Difierence  between  certiorari  in 
B.R*  and  chancery:  In  i?.  R, 
record  itfelf  is  removed,*  and 
what  remains  below  is  but  a 
fcroli ;  but  ufually  in  chancery, 
if  certiorari  be  returnable  there, 
tenor  of  record  only  is  removed ; 
and  if  tenor  of  record  of  iodi^- 
ment,  attainder  or  convidion 
be  removed  by  certiorari  into 
chancery,  and  thence  fent  by 
mittimus  into  B,  R,  they  cannot 
thereon  proceed  to  judgment  or 
execution  ib. 

Vide  9[abeaj8r  Coryiuer* 


4 

Challenge  for  want  of  freehold  al- 
loweoin  treafons,  mifpriiions  of 
treafon,  and  murders  hy  fiat. 

283 

One  outlawed  in  trtfpafa,  neither 

lawful  ji!iryman,  nor  indidtor  in 

ftlony  or  treafon.  30S.  ii.  J 55*, 

277 


Whether  father  or  fon,  or  adver* 
fary  in  a  fuit,  be  a  lawful  jury* 
man       Page  303.  ii.  153*,  277 

Jurors  to  be  freemen,  regularly 
freeholders  26^^ 

LegaUs^  f .  €,  without  any  juft  ex* 
ception  ib. 

pivifion  and  fubdivifion  of  chal* 
lenges  ii.  267 

By  common  law,  if  one  outlawed 
of  felony,  Cs'c.  brought  error  on 
outlawry,  and  aifigned  error  in 
fa6t,  whereon  i(rue  was  joined, 
he  (hould  not  challenge  peremp- 
torily ib. 

Like  law,  if  he  had  pleaded  any 
foreign  plea  in  bar  or  indi^ment 

ib. 

But  if  one  had  been  indicted  or 
appealed. of  treafon  or  felony, 
and  had,  pleaded  not  guilty y  or 
any  other  matter  of  fad  triable 
by  fame  Jury,  and  pleaded  over 
to  the  telony,  he  might  have 
challenged  perempiori^  any  ju- 
rors under  the  number  of  three 
whole  juries  ii.  267,  268 

If  twenty  indicted  for  fame  oflfenfe 
by  one  indidment,  every  pri- 
foner  allowed  his  challenge  of 
thirty-five  ii.  268 

If  but  one  venire  fac.  awarded  to 
try  them,  perfons  challenged  bv 
any  one  cfrawn  againfl  Jl.    ii. 

263,  268 

But  in  treafon,  if  prifoner  chal- 
lenge above  thirty-five,  and  in- 
fill on  it,  and  will  not  leave  his 
challenge,  it  amounts  to  nildi^i^ 
and  juG^ment  of  death  Ihali  be 
given  ii.  268 

By  22  H,  8.  none  arraigned  for 
petit  treafon,  murder  or  felony, 
fhall  peremptorily  challenge  a^ 
bove  twenty  ii.  269 

In  high  and  petit  treafon  cbajlr 
lenge  of  thirty-five  now  allow* 
ed,  becaufe  I  (sf  2  P.  (i^  M* 
f  efioret  If  ial  of  petit  treafon  to 
the  coiirfe  of  Ibe.^omBdon  l^w. 

In  netit  treafon^  if  parljy  ci^mDge 
thirty-fix  peremptorily,  he  (hall 
have  judgement  of  penance,  aa 

well 
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well  In  appeals  as  indidments, 
and  in  cafe  of  women  as  well  as 
men  ii.  Page  399,  400 

^J?j  ouAing  clergy  in  cafe  of  chal- 
lenging above  twenty,  import, 
that  by  fuch  challenge  party 
ihould  be  convifl ;  but  yet  if  he 
challenge  above  twenty,  he  fliall 
not  have  judgment  of  death,  but 
only  his  challenge  (hall  be  over- 
ruled, and  jurors  ihall  be  fworn 
ii.  269,  270,  339,  346 

If  prifoner  challenge  fix  of  the  ju- 
rors for  caufe,  and  caufes  be 
found  infufficient,  and  the  fix  are 

•  fworn,  whereby  inqueft  remains 
pf  dtfe&u  juratorum^  a  taiei 
granted,  and  jury  appear,  ,tlie 
prifoner  may  cnallenge  perefnp- 
torily  any  of  the  fix ;  out  if  it 
happen^  that  a  new  caufe  of 
chaUenge  intervene  after  former 
fwearing,  and  he  challenge  for 
caufe,  he  mull  (kew  the  caufe 
liappened  after  former  fwearing 

ii.  270,  274 

If  prifoner  oo  firft  pannel  chal- 
lenge fifteen  peremptorily,  and 
then  jury  remains  for  default  of 
jurors,  and  a  diftringas  with 
forty  tales  is  granted,  he  (hall 
chaUcnge  peremptorily  no  niore 
than  wUl  hil  up  his  number. 

ii.  270 

The  feveral  kinds  of  challenges  for 
caufe  ii.  271 

No  principal  challenge  either  to 
array  or  poll,  that  fiierifF  or 
juror  i8ofi/»if*j  livery,  but  he 
muft   conclude  to  the   favour. 

ib. 

If  alien  be  indited  or  appealed  €)f 
felony,  tho  indiciors  ought  to  be 
£«f//>,   yet   by  28  £.  3.   trial 
fhall  be  per  meJietaiem  litigua^ 
fave  in  felony  by  Egyptians    ib. 

This  ftatute  extends  as  well  to  fe- 
lonies made  after  as  before    ib* 

Extends  not  to  trial  of  aliens  for 
treafon  ib. 

If  alien  indidied  of  felony  plead 
mat  guilty,  and  a  common  jury 
be  returned,  if  he  furmife  not 
iii  ieittg  an  alien  before  any  of 


jury  fworn,  he  hath  loft  that  ad- 
vai  tage ;  but  if  he  furmife  it, 
he  may  challenge  the  array  for 
that  caufe,  and  thereon  a  new 
venire  fac,  fhall  ifiue^  or  award 
be  made  of  a  jury  de  medietate 
lingua ;  but  more  proper  to  fur« 
mife  it  on  plea  pleaded.       ii. 

Page  272 

In  treafon  or  felony,  whereto  pri- 
foner pleads  not  guilty^  at  com* 
mon  law  four  hundreders  ought 
to  be  returned  ib. 

35  //.  8.  requiring  fix  hundreders^ 
and  27  Eli%.  requiring  only  two 
in  perfonal  ad  ions,  extend  not 
to  trials  on  indidments  of  trea* 
fon  or  felony  ib. 

Yet  never  any  challenge  for  de- 
fault of  hundreders  on  trial  of 
indictments  for  felony  or  trea- 
fon ib. 

By  33  H,  8.  for  treafon  or  felonv 
committed  in  hinges  houibold, 
all  challenges,  fave  for  malice, 
oufied  Ib.^ 

By  2  H.  5.  none  to  be  juryipen  on 
trial  of  capital  felony,  uulefs  he 
have  a  freehold  of  40  s.  per  aun^ 
above  all  charges,  if  he  be  chal- 
lenged, and  by  conftruCtion  it 
mull  be  land  in  fame  county. 

ii.  272,  273 

He  moft  not  only  be  feifed  thereof 
at  time  of  pannel  made,  but 
when  he  comes  to  be  fworn ; 
elfe  may  be  challenged    ii.  273 

27  Eliz.  hath  raifed  it  to  4l.  per 
ann,  yet  that  extends  only  to 
iffue  joined  in  B,  R.  C.  £,  and 
Exchequer,  and  juftices  of  afiife, 
and  not  to  julhces  of  gaol-de* 
livery,  oyer  and  terminer^  or  the 
peace;  but  thefe  trials  ftand  as 
they  did  by  2  H.  5.  ib: 

By  fiatute  defeHus  annui  tenfds  no 
challenge  as  to  aliens,  but  '^^t 
remains  a  good  challenge  to  the 
other  half,  who  are  denizens. 

ii.  274 

hy  ftatute,  on  trials  of  felonies  in 

cities  or  boroughs,  ,a  citiseo  or 

burgher    worth    401.    perfonal 

efiate  may  pafs,  Uio  he  hath  no 

C  c  3  free- 
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freehold ;  but  Knights  or  Efqrs. 
living  there,  n<)t  within  this  pro- 
vifjon  ii.  Page  274 

53  H,  6.  of  indidtments  of  pedons 
livine  in  Lancajhire^  extends  not 
to  trials  ib. 

By  ilatute  challenge  allowed  of 
any  perfon  living  in  the  (lews 
of  Swthwark^  tho  of  fufficient 
freehold  ib. 

Where  prifoner  /rhallengeth  for 
caufe,  he  oaght  to  (liew  it  pre- 
fently ;  muft  (hew  all  his  caufes 
together  ib. 

If  in  trial  of  indidment  of  felony 
eleven  be  fwbrn,  and  the  twelfth 
challenged,  whereby  inqueft  re- 
mains, &r.  and  a  dtftringas  with 
a  lales  {(fues,  and  jurors  appear, 
Ung  (hall  not  challenge  any  of 
the  eleven  fworn,  fave  for  caufe 
happened  (ince  their  fwearing ;  if 
it  nappen  before,  tho  not  kno.wn 
till  ader,  it  (hall  not  be  allowed ; 
jurors  to  be  called,  as  they  hap- 
pen in  the  pannel  ib. 
Same  law  for  challenge  by  prifon- 
er for  caufe  ib. 
Of  trial  of  a  challenge  for  caufe 
made  to  the  poll.      ii.  214,  Ti5 
If  a  juror  be  challenged  before 
any  juror  fworn,  by  whom,  and 
how  challenge   tried,    and   by 
whom  the  neirt  and  the  red  of 
the  challenge  tried  ib. 
If  plaintiff  challenge  ten,  and  pri- 
foner one,  how  challenge  tried. 

ii.  2*75 
If  (ix  fworn,  and  red  challenged, 
by  whom  challenges  tried       ib. 
In  difcretion  of  court,  by  whom 
array  to  be  tried  ib. 

In  trial  of  peers  no  challenge  al- 
lowed ib. 
Tho  king    pardons   an    infamous 
nan,  he  (liall   not  be  a  jury- 
man                                   ii.  278 
Prifoners  to  challenge  jurors  before 
they  are  fworn                 ii«  293 
If  juryman,  before  he  be  fworn, 
take  information  of  the  cafe,  it 
is  caufe  of  challenge        ii.  306 
In  petit  treafon,  I  &  2  P.  ^  M. 
reflores   poremptory  thaUenge 


of  thirty-five ;  if  priloncr  chal- 
lenge above  thirty-(ive,  he  by 
that  (latute  (hould  have  had  his 
clergy,  being  ca/us  omij/its^  but 
clergy  now  ouded  by  4  Ci^  5  P* 
(ff  M.  ii.  Page  339 

In  inqueds  of  oflice,  no  challenges 


11.  378 


Vide  jurp,  jpute. 


Cl)ancerp^ 

As  to  Englifi  proceedings  is  no 
court  of  record ;  but  procetfes 
under  great  feal  in  order  there- 
to are  matters  of  record        649 

By  virtue  of  order  made  for  com- 
mitment of  one,    till  he   enter 
into  bond,  t^c,  warden  of  fleet 
may    jufti(y     imprifonment     of 
party  ii.  122 

Chancellor  hath  no  power  to  pro- 
ceed  in  criminal  caufes      ii.  1 47 

Habeas  corpus  ad  faciendum  Clf  re* 
eiftiendumy  iffued  by  chancellor 
to  remove  perfons  arreded  in 
civil  cafes  unwarranted  by  law, 
and  as  to  perfons  in  execution 
prohibited  by  datute        ii.  1 48 

Fof  habeas  corpus  ad  fubjicien- 
dum  ijfuin^  out  of  chamcetj.  Vide 

t^,ab(aj0  CorpiiH. 

For  Ceniotari.     Vide  CntiOTfirt^ 

€I^atj8r« 

Receiving  money  by  fal/e  tokens 
puni(hable  at  common  law,  or 
by  datute  506 

One  maiming  himfelf  for  a  colour 
to  beg,  how  punidied  412 

Cibil  (uofcmon*  VideCaterturc, 
iRing,  C^aSer,  anD  ^ertoan^, 
^rent  attH  ILi)tlD« 

CibiiJUtD.   VideSUtoJBf. 

A  relaxation  of  the  feverity  of 
judgment  of  law  517 


In 
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In  nanflaughter  committed  by 
huilNind  and  wife,  formerly  he 
had  clergy,  but  flie  not.     Pagr 

46 

Infome  treafonti  anliently  allowed 

J 8 1,  185,  186.     ii   3126  to  329 

But   never   in    treafons    touching 

iiVr^'s  perfon.  223,  5i7.  ii.  330, 

334* 
In  petit  trenfin  and  murder^  in 
what  cafes,  as  verdid,  i*fc.  t^ 
ken  away,  both  in  appeals  and 
indictments,  from  principal  and 
acceffarv  before^  not  after,  *S^'2^ 
450,  \q'6.     ii.   129,  336  to  343, 

544 
By  1  Jnc,  ofjiabhing^  he  who  ilabs 
only  oufied,  and  in  what  cafes, 
both  in  appeals  and  indidments, 
but  in  ail  other  cafes  of  man- 
daughter  allowed.         468.     ii. 

344,  345 
If  he,  that  actually  gave  the  ilroke, 
be  indided  asprefent  and  alDfl- 
ing  to  .another  fuppofed  to  have 
given  it,  and  be  convid,  on 
luch  indidment  he  (hall  have  his 
clergy;  contra  in  murder.       ii. 

344,  345 

Kno^uitigly  atdtnvr  and  comforting  a 

jfjuit  out  of  koldy  ou/led,       336, 

688 

Servants   embexziing    their  mafters 

goods  tbrmerly  had  clergy.    505. 

it.  367 
Clergy  allowed  till  25  £.  S.  pro 
cleto^  in  all  treafons  and  felonies 
not  touching  king  himfelf,   (ave 
in  two  felonies,  t;/b.  injidiatio 
viarum    i*f    depopulatio  agrotum 
(*f  arfon,  clergy  allowed  in  for- 
mer by  4  //.  4.     517.     ii.  328, 
332,  333,  335,  346 
25  £.  3.  pro  cicro  made  Hillary  in 
fame  year  ii.  S30 

Indidment  and  evidence  mufl  both 
bring  cafe  within  a/f  oufling 
clergy,  othcrwife  allowed  517, 
525,  526,  535.  ii.  336 
If  felony  be  fo  laid  as  to  come 
within  «^,  yet  if  evidence  come 
not  up  to  it,  where  prifoner  is  to 
be  foung  guilty  only  .of  limple 
felony  ii.  336 


Rohiing   in   or  near   the  hifkwaf^ 
whether  on   appeal   or  indid- 
ment,   and  in    what  cafes,    as 
verdid,  ^c,  oufted  of  clergy    • 
Page  517,  516,  519,  535.       ii. 

348  to  351 
Acceflaries  before^  not  after^  ouft- 
ed, 519.     ii.  350 
Indidment,  in  vel  prope^  fufficient 
to  afcertain  clergy  535 
Where  accelfary  Zefore  oufted  of 
clergy,  a  fortiori  principal.  522. 

ii.  246,  247 
Horfe^fiealing^   principal*  and   ac- 
ceflaries before  and  after  ouft  in 
all  cafes.       528,  529.     ii.  364, 

365 

Lareiny  from  the  perfon^   clam  Clf 

fee  ret e^     principal    oufted,    bat 

not  accelFaries;   if  under  12</. 

it  remains  petit  larciny.     529. 

ii.  365. 
A€tfi  oufting  clergy  alter  not  the 
ofFenfe,   but  ouli  clergy,  where 
offenfe  capital,  as  in  grand  lar- 
ciny 53 1 
Voluntary  efcape^  refcue  and  breach 
of  prifon  within  cUrgv^  tho  prin- 
cipal felony  not     599,  607,  6\2 
Rape^  principal  ouft,  but  not  ac- 
ceflaries before  or  after      633. 

ii.  345 

Formerly  prifoner  ftanding  mule, 

or  not  diredly  anfwering,  had 

his  clergy  ii.  345 

Foreeably  carrying  away  women  and 

marrying  them^    principals   and 

acceflaries  i^/0rr,  oufted       661 

Whether    receiver    being     made 

principal  by  ftatute,  be  oufted. 

ib. 
A^s  oufting  clergy  from  24  ^^• 
1  H,  8.  repealed  by  1  £.6.  fave 
in  cafes  excepted,  which  fee 

667,  679 
Forging   a    deed  after  former  con^ 
virion  and  judgment^  oufted. 

682,  6^6 

Clergy    allowed    without   fpecial 

words  to  ouft  it.     704-.    ii.  334, 

335 

Reftored  io grand  larciny  committed 

within  hinges  palace^    tho  party 

«€onvid  by  33  ii/.  8.  ii.  7 

C  c  4  And 
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And  to  hreahing  king^s  kwfe  with 
intent  to^eal^  tho  arraigned  ac- 
cordmg  to  that  m^      ii.  Page  7 

Jn  all  (times  mtkin  28  ii/.  8.  for 
trial  of  treafoni,  O^r.  done  on 
the  fea,  clergy  allowed,  fave  in 
treajem^  piracy  and  murder,     ii. 

17 

Jufiices  of  nifi  print  may  allow 
clerp/  to  a  convid  of  mau- 
ilaughter  ii,  41 

What  words  in  indidment  of  m»r- 
der  oufi  clergy.       ii.  129,  187, 

By  S  &  18  Eli%.  clergv  difchar^es 
all  offenfes  precedent  within, 
but  not  without  clergy    ii.  254, 

387,  388 

By  18  £/fX.  hnrning  in  tie  kand^ 
fubilituted  in  lieu  of  delivery  to 
the  ordinary  ib. 

As  to  affs  ouuing  clergy  in  cafe  of 
ekalUnging  abwe  twenty^  party 
fliall  not  have  judgment  of  death, 
his  challenge  only  over-ruled 

ii.  270 

If  Judgment  of  peine  fert  Cs^  dure 
De  given,  yet  if  offenfe  within 

^Icfgy*  cl^fgy  allowed    ii.  320, 

380 

Judge  ought  to  allow  it  (tho 
Aridly  prifoner  ought  to  pray 
it}^  and  prays  it  not      ii.  321, 

378,  379,  38 1 

Aatiently  clergy  prayed  and  al- 
lowed on  arraignment  of  pri- 
foner, now  rarely  done  but  on 
convidion  or  fianding  mute 

ii.  323,  377,  378 

Claim  by  clergy  of  exemption 
from  (ecttlar  jurifdidion  grow- 
ing intolerable,  bow  they  were 
abridged  therein  ii.  325 

In  civil  fuits  had  no  exemption, 
6ve  byfpecial  aUs^  from  arreft, 
by  cap.  on  Jiat  merekant  ib. 

If  on  diftringus  one  was  returned 

eUricui  heneficiatns  nen  kahens 
laicum  fe%dnm^  procefs  iflued  to 
biibop  to  bring  oim  in  i  b. 

In  cafes  criminal,  not  capital,  as 
Irefpafs^  petit  larciny,  &r.  pri^ 
vHeginm  eUric^e  not  allowed 

ii.  325,  39f 


By  canon  laws  nuns  were  exempt 
from  temporal  jurifdidion,  but 
whether  by  common  law ;  other 
women  had  no  privilege  of  cler- 

fy,     but    by    (iatule    (hall,  be 
urnt  in  the  hand    ii.  Paze  320, 

3^8,371,37(2 

Ordinary  but  a  minider;  king*s 
courts  judges  of  allowance  or 
difallowance  of  clergy  and  pur* 
gation  ii.  328,380,381 

In  what  cafes  they  would  oftten 
deliver  clerk  to  the  ordinary 
ak/aue  purgatione       ii.  328,  329 

If  orainary  admitted  him  in  fuch 
cafes  to  his  purgation,  he  was 
finable,  and  party  delivered  by 
fuch  purgation  recommitted  to 
prifon  ii.  329 

If  clerk  had  his  clergy,  and  was 
generally  delivered  to  the  ordi«- 
nary,  he  might  admit  him  to 
maae  his  purgation,  and  on  ^g* 
nificavit  into  chancery  a  writ 
iflued  to  IherifT  to  deliver  party 
his  goods  and  chattels  feifea, 
mijl  fngam  fecetit  ed  eecajf^ne 

ii.  329 

Where  new  felony  made  by  Aa* 
tute,  clergy  incident  thereto 

ii.  320,  330 

Clergy  allowed  before  25  £.  3.  in 
tr eaf en  J er  counterfeiting  tke/eal 
and  cein.  ii.  331,  332 

In  all  treafons,  whether  declared 
by  25  £.  3.  de  proditiemikus,  or 
made  fince,  clergy  oufted.     ii. 

332 

Clergy  allowed  in  facrilefe  after 
25  E.  3.  pre  clere^  but  if  ordina* 
x^  refufed  the  clerk,  he  had  not 
his  clergy  ii.  333 

Sacrilege  not  ouAed  at  common 
law  if.  366 

But  oufied  by  23  H,  8.    517.     ii. 

333,  365 

4  &  5  ?.  &  AT.  extends  not  to  it 

ii.  366 

A  fiatttte  generally  enading,  that 
a  crime  fliall  be  felony  without 
clergy,  or  that  offender  (ball 
fuffer  as  in  felony  without  ckr- 
tj%  clergy  ouileo  to  aU  intenU 

ii*  335 
Ads 
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ABts  oufiing  clergy  conftrued 
llriaiy  ii.  ?tf^e335,  371 

Clergy  oufled  as  to  principal*  not 
oufled  as  to  acceUkrj  i  if  as  to 
acceiTary  ir/ore^  not  as  to  ac- 
ceiTary  a/ter ;  if  where  prifoner 
is  convt6i  by  verdid,  it  Jiolds 
not  as  to  coQvidlion  by  confef- 
£!on,  nor  attainder  by  outlaw  ry^ 
nor  (landing  mute.        ii.  334^ 

335 

•Every  andiQment  to  ouS  acceifarv 
Si/or c  of  his  clergy  on  I  (sf  2  r* 
C7  3f.  muft  run  malitU/e,      ii. 

339,  342 

Where  a^  oufiing  clergy  mentions 

,  indidiiMntSy    but  not  appeals, 

appellee  within  clergy  ib. 

WJietber  clerk  attaint  of  Mit 
tftafm  by  outlawry  may  daim 
hi^  clergy,  and  be  delivered  to 
the  ordinary  as  a  clerk  attaint 
without  purgation    ii.  341,  342 

In  rtbb^ry  committed  om  a  man*s 
ferfm^  thofe,  who  are  prefent 
and  affifiing  as  well  as  taker, 
pufted  .  ii.  359 

How  far  piracy  and  felonies  en  the 
fea  oufied  of  clergy        ii.  368, 

369,  370 

Piracy,  beine  not  taken  notice  of 
as  felony  by  common  law,  was 
not  thereby  oufied  of  clergy 

ii.  270 

£xero{>tion  of  clergy  extendible  to 
admiral's  jurifdioion  before  29 
H.  8.  ib. 

How  much  of  33  H,  8*  oufiing  fe* 
lonies  in  king*%  houfiiold  of  cler- 
gy, repealed  by  1  E.  6.  ib. 

By  fiatute  of  bigamy,  Bigamns 
oufied  of  clergy,  but  now  fiiall 
have  clergv  ii.  372 

At  common  law,  if  clerk  convid 
had  broke  bifi)op*s  prifon,  and 
been  afier  taken,  he  had  lofi 
bis  clergy  ib. 

Clerks  convid  are  now  to  be  hurnt 
in  the  Jkandf  aad  difcharged     ib. 

By  antient  law  prifoner,  not  hav* 
ing  kabiium  &  ten/nrapt  clerita* 
iem^  had  not  his  clergy  ib. 

Or  ordinary  might  have  refufed 
him,  if  he  could  read  ii.  372, 373 


Heretick^  cmviH^  a  Jew  or  Turk 
ihall  not  have  clergy ;  contra  of 
one  excommnnicate    li.  Page  37S 

A  Greek  or  AHen  (hall  have  his 
clergy,  and  read  in  a  book  of 
his  own  country  ib. 

So  ftiall  a  kafiard^  one  Hind       ib. 

By  4  /f  7.  one  not  in  orders  that 
hath  once  had  his  clergy,  fiiall 
be  burnt  in  the  hand,  and  ftiall 
not  have  his  clergy  again ;  but 
a  clerk  in  orders  flsall  have  his 
clergy  a  fecond  time     ii.  373, 

389 

How  clerks  in  orders  fiiall  prove 
'  themfelves  fuch  ib. 

None  oufied  of  clergy  a  fecond 
time  by  the  bare  mark ;  if  pri- 
foner deny  himfelf  to  be  the 
fame  perfon  that  had  his  cler^^ 
how  tried  lo. 

Of  holyordprs'and  inferior  orders, 
or  clerici  in  minorihns*      ii.  373, 

374 

Clergymen,  whether  principals  or 
accefiaries*  have  now  no  more 
privilege  than  laymen,  fave  that 
they  are  not  burnt  in  the  hand  ; 
but  quare^  whether,  if  attaint 
by  outlawry,  they  fiiall  have 
more  privilege  than  laymen 

ii.  374,  375,  376,  389 

Tis  a  roifiake,  that  if  a  clerk  in 
orders  challenge  above  twenty, 
he  fiiall  lofe  his  clergy  a  fecond 
time  ii.  376 

By  1  E.  6,  Peers  to  have  clergy, 
but  for  firfi  offenfe  not  to  be 
burnt  in  the  band,  or  put  to 
read  ib*. 

How  they  muft  pray  their  clergy ; 
how  court  to  be  afcertained  of 
their  peerage  376,  396 

This  a^  extends  not  to  clergy 
ouiled  by  any  fubfequent  fiatute, 
but  (o  what  cafes  ib. 

Whether  it  extends  to  felonies 
within  the  fame,  where  they 
cannot  make  purgation,  as  if 
they  abjure,  confeis,  or  be  out*- 
lawed  ii.  276,  277,  390 

Never  pneant  that  a  peer  fliould  be 
put  to  read,  or  burnt  in  the  hand 
in  9Sij  cafe  ii.  376,  377 

Clergy 
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Clergy  allowed  to  an  attaint.  Page 

521.     it.  379 

Where  judges  may  allow  clergy 
under  the  gallows,  if  they  go 
that  way ;  but  whether  it  may 
be  done  by  juflices  of  oyer  and 
ierminet  after  their  felTions,  nu^^ 
re ;  but  they  may  reprieve  him, 
and  allow  him  clergy  at  the 
next  feflion  ib. 

If  one  cannot  read,  and  tutn  legit 
be  recorded,  and  court  reprieve 
him  to  another  felhons,  and  m 
the  mean  time  he  learns  to 
read,  he  fhali  have  his  clergy 

lb. 

So  if  judgment  of  death  be  entred 
upon  non  legit  returned  ib. 

One  abjuring  afler  his  return  fhall 
have  his  clergy  ib. 

Approver  difavowing  his  appeal, 
vanquiflied  in  battle  or  recreant, 
ihall  have  his  clergy  ib. 

If  ordinary  return  non  Ugit^  court 
may  give  him  the  book  and 
hear  him,  and  fo  in  abfence  of 
ordinary  ii.  381 

Judge  ufually  appoints  verfe  the 
clerk  fhall  read  ib. 

The  entry  of  clergy  ii.  382 

By  18  Eliz,  a  convi£l  within  cler- 
gy forfeits  all  his  goods  he  had 
at  the  time  of  convidlion,  tho 
burnt  in  the  hand  ii.  388 

Yet  may  purchafe  and  retain  other 
goods,  and  on  burning  in  the 
hand  (hall  be  reflored  to  his 
lands  ii.  388,  389 

If  king  pardon  it,  be  may  pur- 
chafe and  retain  goods     ii.  389 

After  clergy  and  burning  in  the 
hand^  a  clerk  in  orders  (hall  not 
be  proceeded  againft  by  eccle- 
iiamcal  judge  to  deprivation,  or 
other  cenfure,  for  it  amounts 
to  a  pardon  ib. 

He  fhall  have  fame  privilege  as  if 
he  had  been  burnt  in  the  hand 

ib. 

Plea  of  auterfoits  conviff<,  and  had 
his  clergy,  as  good  bar  at  before 
18  Eiiz.  ii.  390 

A  conviffion  ef  manjlatighterj  and 
that  he  was  a  clerk  and  ready  #• 


readf  if  court  would  have  allowdp 
a  good  bar  to  an  appeal,  tho 
court  had  called  him  to  judg- 
ment, but  continued  him  on  a 
curia   advi/are   vuli.      ii.  Pafre 

How  prayer  of  clergy  entre  i     i  b. 

Where  principals  and  act'- '^  res 
before  oufied  of  clfgy  in  :">ptr 
burglary.     Vide  ')^\XXs!i^  i  • . 

In  what  cafes^  as  vtrdi^^  &c.  n7id 
under  what  circnmjtancts  'kc:- 
pals  and  acceffaries  before  oufied 
in  fpecial  or  improper  bufgleu  ies^ 
or  not.    Fide  fubdivifions  under 

Vide  ^Amzfi  bp  dtatutf ,  &c. 

GUrk  of  tlje  Groton,  aiOUe  anD 
)^eace« 

To  certify 'into  B»  R.  names  of 
persons  outlawed,  attaint,  or 
convtdt  ii.  36,  37 

Tho  clerks  of  affife  enter  refpites 
and  awards  of  execution  only 
in  a  book  of  Agenda^  yet  re- 
gularly are  fuppofed  to  be  en* 
tred  of  record,  and  thefe  me* 
morials  are  warrants  for  fuch 
entries  370 

Giipping^   Vide  Coin* 
Coin* 

A   differtation    on  the  coin   and 

coinage  of  England     188  to  210 

What  fierling  imports,   what  the 

ftandardof  it      188,  189,  203» 

20* 

Weight,  allay,  and  intrinfic  value 

of  coin  inter  jura  majeftatis  191, 

192,  204 

Franchifes  of   coinage  antiently 

granted  by  the  king       191,  192 

Where  proclamation  neceflary  to^ 

inhanfe  or  decry  coin,  &/-.  196^ 

197,  19a 

Where  neceifary  to  make  foreign 

coin  current,  and  what  evidence 

jto  prove  it  legitimate  197,  198, 

213,310,316,337 

How 
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How  impairment  in  weight  and 
allay  may  happen         Page  205 

payment  in  numero^  ad  fcalam^  ad 
penfum^  explained  ib.. 

Dealbare  firmam  expounded     206 

Difference  between  fa  much  «»- 
mero^  and  fo  much  hlanc     206, 

207,  20U 

Exportation    of   bull/on^   gold  and 

Jlvcr^  not  felony,  but  caufes  a 

forfeiture  654-  to  657 

CounterfeUlng  foreign  coin  legitimate 
by  tro<lamation^  treafon       192, 

210,  211 
Counterfeiting  foreign  money  not 

legitimate,  not  tneafon  within 
23  £.  3.  but  mifprifion  of  trea- 
fon 210 

Whether  counterfeiting  farthingi 
or  halfpence  be  within  25  £.3. 

ib. 

What  (hall  be  faid  the  hing'%  coin 

211,  212 
What  evidence  that  it  is  fuch  196, 

197,  213,  310 

In  what  cafes  the  minters  guilt  of 
treafon  213 

Not  compaffing,  but  aftual  coun- 
terfeiting, treafon  214 

Yet  if  roan^  confpire,  and  one 
counterfeits,  treafon  in  all      ib. 

Receiver  not  a  principal  in  this 
treafon  233 

Uttering  counterfeit  money  pur- 
fuant  to  agreement  precedent  to 
the  faa,  treafon  214 

One  knowing  counterfeiter,   and 

uttering  the  falfe  money  after 

the  faa  without  fuch  agreement, 

,  is  Quaji  a  receiver  of  him        ib. 

Barely  uttering  falfe  money  know- 
ingly is  only  a  cheat,  and  not 
mifprifion;  but  to  know  coun- 
terfeiter and  conceal  it,  mif- 
prifion 214,  373,  375 

knowledge  of  the  fa6t,  and  bare 

concealment,  paifpr  ifion  only  2 1 4 

Counterfeiting  the  flamps  barely  [till 

late  ad],  not  treafon  ib. 

Counterfeiting  coin^   without  utter. 

ing,  treafon  215,  228 

Tho  in  another  metal,  and  with  a 

different  imprelfion  to  elude  the 

Uw,  treafon  fl5 


Clipping,  walhing,  or  impairing 
foreign  coin  legitimate  by  pro- 
clamation, treafon  5  £//z.  but 
no  corruption  of  blood,  or  lofs 
of  dower  Page  215 

Whether  clipping,  Gfr.  hing'^  coin 
be  treafon  within  25  £.  3.  ma- 
terial as  to  judgment  ib. 

How  the  law  flood,  with  refpefl  to 
clipping)  waihing,  Csfr.  from 
25  £.  3.  215  to  222 

Falfifying,  impairing,  Icaling,  or 
lightning  king's  coin,  or  foreign 
coin  legitimate,   treafon  by  llf 
Eiiz.  but  without  corruption  of 
blood,  or  lofs  of  dower      218, 

219 

What  evidence  neceflfar^  on  5  C^ 
18  Eli%.  againft  impairing  and 
clipping  foreign  coin  to  prove 
it  legitimate  ^      215 

Indidment  for  clipping  or  impair- 
ing, (ifc.  mufl  pur  me  5  C?  IS 
EHz.  and  how  conclude      2l0 

Two  witneffes  not  neeeffary,  either 
on  trial  or  indidment  221$  291^ 

29i 

Irifl  coin  of  bafer  allay,  tho  hii^g 
coin,  not  current  here  221,222 

Whether  counterfeiting  it  be  trea- 
fon within  25  £.  3.  ^     211 

But  clipping,  &c.  lr{/h  coin  ktrg^ 
treafon  221, 222 

How  counterfeiters  ofcoinpunilh- 
ed  before  25  £.  3.  and  how  fioce 

222  to  225 

Knowingly  importing  falfe  monev 
ad  inftar  the  hinges  coin,  witn 
intent  to  merchandize  or  pay, 
treafon ;  by  what  intent  to  be 
tried  225,  228,  229,  317 

Counterfeiting  out  of  the  realm 
triable  by  ftatute  in  B.  R.  or 
before  ipecial  commiffioners ; 
but  other  wife  at  common  law 

225 

Importing  counterfeit  coin  froih 
Irelan/ff  or  the  (fie  of  Man^  not 
treafon  225,  226,  317 

Antient  flatutes  againii  importing 
falfe  money  226,  227 

This  offenfe  never  fettled  to  be 
treafon  before  25  £.3.  which 
makes  only  the  apporterf  and 

their 
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their  aders,    traitors,   but  not 
receivers  at  fecond  hand    Pa^e 

Knowingly  importing  falfe  money 
tf^iffy?<7r  foreign  legitimate  coin, 
trealon  hyl^2F.^M,  227, 

228 

Coanterfeiting  foreign  coin   not 

current  here,  a  fubflantive  mif- 

prifion  of  treafon  by    14  Eliz. 

228,  376 

CommanO^  Vide  principal  anD 
31cce(&tp* 


Juftices  of  gaol  delivery  fit  one 
day,  and  forget  to  adjourn  their 
commiffion,  or  clerk  to  enter  it, 
and  a  felony  being  done  next 
day,  they  proceed  in  feflions, 
and  take  indidment,  and  give 
judgment  of  death,  tt  is  erro- 
neous, and  record  not  amend- 
able 498,  499.     ii.  I56» 

Where  neceflary  to  enter  adjourn- 
ment or  not;  felfion  relates  to 
iirft .  day,  and  no  longer  i  re- 
cord$  entred  as  of  firfl  day  499. 

ii.  24,  261 

Where  proceedings  of  judges  in 
capitals,  without  flridl  extent  of 
their  commiilions,  or  where  de- 
termined, is  a  great  mifprifion 

498,  499 

King  dies  after  commiflion  of  gaol- 
delivery  iffued,  they  fubiilt  till 

.    notice  499.     ii.  24,  25 

By  what  means  commiffion  of  gaol- 
delivery  determined  ib. 

Of  the  different  kinds  of  fpecial 
commiilions  of  oyer  and  terminer 

ii.  10  to  22 

Commiffion  pri^  hdc  vice  may  con- 
tinue their  feffion  from  day  to 
day  by  adjournment  ii.  24 

Buperjedeas  mfpends  power  of  com- 

.  mimons,  but  procedendo  revives 
it  ii.  25 

Where  a  fpecial  new  commiffion 
deterniines  a  former  general 
commiffion  fro  tanto      ii  20^  25 


Where  a  general  and  fpecial  com- 
miffion are  dated  fame  day,  both 
fland  ii.  Fmje2S 

A  commiffion  of  one  nature  luper- 
fedes  not  commiffion  of  another 

ib. 

All  affociations  are  commiffions 

ii.40 

Former  commiffions  were  deter* 
mined  by  new  ones  at  common 
law  ii.  401,  404 

In  which  cafe  record  and  prifoner 
were  removed  into  B,  R.  who 
ceeded  w^here  juflices  left  off 

ii.  404 

By  11  H.  6.  proceedings  before 
judices  of  peace,  not  difconti- 
nued  by  new  commiffion  ii.  405 

Nor  before  juftices  o^ gaoUdelivery^ 
and  oyer  and  terminer  by  1  E,  6. 

ib« 

Vide  aiimitraltp.  Court,  <Parf^ 
Dei  ibrrp.  iusice  of  3l(&re.  3|u& 
titz  of  ^ibtm,  Hixi^^B  TOit^ 
S>rtt  ano  Wttmimt. 

Cotntnittncnt* 

One  bailed  or  committed  not  to 
be  difcharged  till  convid  or  ac- 
quitted, or  delivered  by  procla- 
mation 585 

Mittimus  ground  of  felony  in  caf# 
of  breach  of  prifon  ib* 

Ou^ht  to  be  in  writing  under 
(eal,  unlefs  by  court  of  record  \ 
if  not,  what  tneeffe6l  583,  584, 

ii.  122 

It  muft  exprefs  the  caufe,  and  if 
felony,  the  ^^r/>j  '  ib* 

Tho  caufe  not  inferted,  gaoler  in 
falfe  imprifonment  may  aver 
that  it  was  for  felony  584,  585, 

609.     ii.  123 

Ought  to  be  to  the  common  gaol 
of  the  county ;  but  if  ofllenie 
committed,  and  party  taken 
within  a  franchife,  then  to  gaol 
/^rr^  by  Aatute        585.  ii.  123 

If  it  exprefs  larciny  above  value  or 
manflaughter,  tho  in  fad  only 
petit  larciny,  or  /e  defeudendo^ 
efcape,  felony  609 

Si»f- 
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Sufficient,  if  U  be  generally  for  fe- 
lony Fa^e609y6l0 
Antienlly  more  comniiUed  with- 
out mittimus  than  with  it       610 
Mittimut  not  of  fo  antient  date  as 
jufticea  of  peace  ^  ib. 
Tho  no  caule  expreft,   fufficient 
th^t  gaoler  or  prifoner  hath  a 
proper  notice  of  offenfc  to  make 
voluntary  efcape  or  breach  of 
prifon  felony           610.     ii.  128 
In  chancery,  if  order  be  made  for 
cororaitment,    till  party    enter 
into  bond,  ^c.  warden  of  fleet 
may  thereby   juftify  iroprifon- 
ment              .                   ^a.  122 
Proper  to  mention  nam^pot  juitice 
and  his  authority  i»  beginning 
o(  mittimus^  tho  not  always  ne^ 
ceflary  ^^• 
It  muft  have  a  certain  date  of  the 
year  and  day,  and  an  apt  con- 
clufion                       ii.  122,  123 
Thofe    things  are  regular,    vix. 
caufe^  jufiice   committing^    date^ 
apt  ctnelufioM^   yet  warrant  not 
void,  that  hath  not  all  thefe  cir- 
cumftances    684,585,609.     ii. 

123 
If  conclufion  be  till  further  order 
by  juftice,  it  binds  not  up  hands 
oi'  other  juftices,  quoad  bailing 
or  delivering  prifoner  ib. 

Sometimes  jultices  fend  bailable 
prifoners,  not  having  their  bail 
ready,  to  fome  private  prifon, 
as  new  prifon,  ^c.  till  they  can 
find  bail;  but  this  dilliked  by 
the  judges  ib« 

If  prilbner  bailable,  juftices  not 
to  4emand,  but  prifoner  to  ten- 
der it,  otherwilfe  juilice  may 
commit  him  ib* 

Vide  ahTfff,  ©MCl)  Of  ^^rifoit, 

.etcAfie,    iuiZscs  of   ideace, 
Comimtatton^ 

t)f  fth^  jrr«r,  daj^  and  wafi      ^  960 

Of  the  year  and  day  whercia  to 

b^Mli  appeal  *27 


Goncealment* 

For  concealments  by  grand  in- 
queft.     Vide  Jurp* 

Vide  9ifprtSom 
Conuitiom   Vide  ^^orftitum 

Conftflion* 

Court  not  to  record  confeffion  of 
infant  under  twenty-one,  but  to 
put  him  to  plead  not  guilty^  or 
inquire  by  mquell  of  office  of 
the  faa  Page  24 

Voluntary  confeffion  of  treafon  be- 
fore a  privy  coiinfellor  or  juftice 
of  peace,  fufhoient  to  fattsfy 
b  ^  6  B.  6.  not  neceflary  to  be 
in  court  _  ^    304i 

A  iimple  confeffion  is  a  convidlion; 
but  court,  if  crime  ouiled  (^ 
clergy,  ufually  advife  party  to 
plead  ii.  S25 

If  it  be  but  an  extrajudicial  con- 
feffion, tho  it  b(9  in  court^  as 
where  prifoner  freely  tells  the 
fa6t,  and  demands  opinion  of 
court,  whether  it  be  felony,  tho 
it  appear  to  be  felony,  court 
will  not  record  his  confeffion, 
but  admit  him  to  plead  to  felony. 
not  guiltj  ii.  225,  226 

Conftnt*    Vide  ?Brincipal  anO 
ai^cefCnrp^. 

Conffable*  Vide  Jrreff,  Juttte 
of  ifccace,  ^eacp^offif  et,  Ueinij? 
rioe,  S^urDer  anD  ^atijeflaus^ 

ten 

CoiUEabfe  ^D  9ArQ)ftU 

Judicis  9f  dinar  ii  of  cafes  within 
martial  law ;  their  jurifdi6lioa 
defined  500 

Where  it  is  murder  to  execute  an- 
other by  martial  law  in  tioM  of 
a  peace  499»  500 

Neither 
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Neither  foldiers,  nor  mariners  on 
land  or  at  fea,  in  adual  fervice,' 
to  be  capitally  proceeded  a- 
gainfl  by  martial  law  in  time  of 
peace  ^^/*  500 

L^es  maritim^e  dffer  from  martial 
law ;  by  thofe  admiral  had  jurif* 
didion  in  capital  oflfenfes  coni- 
initted  on  the  fea  ib. 

Cioii0rutfioii* 

For  nufiruHiM  q/  gra/its^      Vide 
For  cwfiruflion  rf  fiatutes.    Vide 

ifctatutrjer  tn  (B^nrral^ 

Where  fecotid  ofTenfe  fubie£l  to 
feverer  punifliment  than  former^ 
there  muil  be  a  previous  con- 
viaion  of  former  3  24 

Where  forging  a  deed  after  former 
convidion,  is  felon v  by  -5  Eli%. 
it  mod  be  convidion  by  judg- 
ment SS^y  682  to  687 

Frefentment  by  grand  inqueit  not 
fufficient  convidion  of  a  negli- 
gent efcape  603 

What  a  proper  convidion  thereof 

ib. 

Vide  ]Mrajer,  (DerDitf. 

Whether  inquifition  before  him  of 
flight  be  traverfable     363,  ^U, 
415.    ii.  63,  64»  301 

Where  his  inqueft,  as  to  flight, 
fliall  be  taken  for  the  1iin%y  be- 
fore that  of  a  petit  jury      363, 

ii.  63,  154,  301 

3uch  inquefis  only  ^uaji  inquefls  of 
cfiice        363.     li.  63,  154,  301 

Has  power  to  inquire  of  acceflaries 
ktfwrty  but  not  after    363,  416. 

ii.  63,  65 

Two  in  a  county,  whether  outlaw- 
ry to  be  given  by  one  or  both ; 
one  may  take  inquifltion  fuper 
%^Juni  fffrii  417*    ii*  5$ 


Inquifition  de  villis  A.  &c.  witliK. 
out  faving  de  quaiU9r  viJlatlf 
proxime  etdjacen\  according  t9 
ilatute  inquifition  good  \  flatnie 
only  dif  caory ;  coroner  to  illbc 
precept  to  conflable  to  fummon 
jury,  twelve  at  leaft    tage  4I6« 

ii.  99,  I5^» 

By  ftatute  to  return  inquifitions 
taken  by  him  to  next  gael-dtli* 
-veryy  or  B,  R,  418.     ii.  5« 

Where  one  is  killed  per  inf^numi^ 
uMy  but  not  by  man,  what  he^ 
is  to  enquire  of  418,  419 

One  drowned  in  a  pit,  he  may 
charge  townfliip  to  flop  it^  and 
enter  it  in  his  rolls ;  and  if  not 
done  Before  next  gaol-deiivery ; 
townflii|^aroerced     422.   ii.  62 

If  he  on  notice  refufe  to  inquire 
of  one  come  ta  a  violent  death, 
how  and  before  whom  puntfli* 
able  424.     ii.  5d 

Ought  to  inquire  of  tieath  of  one 
dying  in  gaol     432.    ii.  57,  157 

Ought  to  hear  evidence  on  both 
fides  415.  ii.  60 

Where  coroner  ordered  to  inquire 
denovo/ttper  vi/um  corporis  415. 

ii.  59,  60 

Where  a  writ  o£  melius  inqvireudum 

fliall,  or  not  be  granted     41 5, 

416.     ii.  59,  60,  69 

In  homicide  by  neceflity,  the  mat- 
ter may  be  fpecially  prefented^ 
either  by  grand  or  coroner's  in- 
quefl,  and  thereupon  party  pre- 
fently  difchargea,  without  be* 
ing  put  to  plead;  but  he  may 
be  indided  again,  if  matter  of 
former^indidment  faife;  contra^ 
where  indidment  Amply  of  mur- 
der or  manflaughter      491,  492 

Whether  inquifltion  fuper  vifum 
corporis^  finding  one  fch  de  fe^ 
be  traverfable       41 4,  41 5.    ii. 

59,60,454 

If  body  cannot  be  feen,  death  in^ 
quiflble  befdfe  juflices  of  vyer 
and  terminer y  or  peace        414^ 

419 

Where  eithet  coroner  of  county^ 

or  admiral  may  take  inquifltions 

in  great  rivers  ti.  16 

Stroke 
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Stroke  in  one  county,  death  in 
another,  jiiliices,  or  coroner  of 
county  where  party  died,  fliall 
inquire  and  proceed,  asifflroke 
in  lame  county.    Page  426,  427 

ii.  66 

Bk  R.is  fovereign  coroner  in  Eng' 
lapd  ii.  5 

Coroners  may  attach  manflayers  by 
their  warrants  afler  inquifition. 
findinj^  them  guilty  ii.  107 

May  alio  make  out  warrants  for 
taking  perfons,  that  neither  are, 
or  can  be  prefented  before  them, 
as  perlons  prefent  and  not  guil- 
ty ;  and  alio  burglars  and  rob- 
bers, tho  they  cannot  lake  an 
inquifition  touching  them       ib. 

If  it  oe  found  fiper  vi/um  corporis^ 
that  the  felon  fled,  and  was 
killed  in  the  flight,  this  prefent- 
ment,  tho  after  party's  death, 
is  concluiive  as  to  forleiture  for 
the  flight  ii.  154 

]  I  H.  4.  of  the  return  of  inquelis 
extends  to  coroners  inquefts 

ii.  60,  61,  I55» 

Inqueft  to  be  probi  ^  legates  ko- 
minesy  and  or  the  proper  county 

ii.  167 

Where  two  coroners  in  a  county, 
in  miniderial  ads  return  to  be 
by  both  ix.  104 

Juflxes  of  oyer  and  terminer^  or  of 
peace  cannot  aflfign  a  coroner, 
as  juflices  o£  gaol-deiiverj  may 

ii.  32 

Coroner  may  take  indictment  of 
yi  defendehdo  ii.  46 

Three  kinds  of  coroners,  and  who 
fhey  are  ii.  53 

Mayor  of  Liidon  by  charter  coro- 
ner thereof  ib. 

Bifhop  o^  Ely  hath  power  to  make 
them  in  the  IJle  ib. 

Byilatute  power  of  eledling  coro- 
ners confirmed  to  counties,  yet 
a  laving  to  king  and  other  lords, 
who  ought  to  make  fuch  coro- 
ners ib. 

So  king  may  grant  coroners  within 
certain  precindls;  and  lords  of 
franchifes,  having  power  to  no- 
minate them  by  chartcfi  may 


ftiil  do  it  without  ele^ion 

ii.  Page  54 

Admiralty  and  verge  by  king*% 
g/'ants  have  power  of  granting, 
or  having  coroners  ib. 

Of  death  of  mail,  or  other  articles 
belonging  to  coroner,  ar^fing  oit 
the  high  fea,  inquifitiohs  have 
been  ufually  taken  by  coroners 
appointed  by  king^  or  his  admi- 
ral, and  coroners  of  county  have 
no  jurifdidion  lb. 

Inquiiitions  taken  before  coroner 
of  admiral  are  returned  before 
commifTions  on  28  H.  8.  and 
inquiHtion  before  coroner  of 
county  are  returned  before  com^ 
miffioners  of  gaol-deliverj  for 
the  county  ib. 

Coroner  of  the  verge,  or  of  iing*% 
houfe,  by  who  nominated,  his 
power;  coroner  of  county  by 
ilatute  to  join  in  inquifition  of 
death  of  a  man,  what  cafe  ex- 
cepted ii.  54,  55 

But  he  cannot  take  inquiiition 
without  coroner  of  verge ;  but 
both  offices  united  in  one,  inqui* 
fition  taken  before  him  is  good ; 
and  if  court  remove,  he  may 
proceed  on  the  inquifitidn,  as 
coroner  of  county  ii.  55 

In  what  cafe  coroner  of  houfliold 
fliall  take  inquidtion  without  co- 
roner of  county  by  a  jury  of  th^ 
houfliold;  the  return  and  pro- 
ceedings on  thcfe  inquiiitions 
regulated  by  ilatute  ib. 

General  coroners  of  counties,  how 
and  where  eligible,  and  how  to 
be  fvvorn  ib. 

How  to  be  qualified  ib. 

Their    office   not   determined   by 

.  king's  demife  ib. 

Being  eleded  by  freeholders'  of 
county,  if  they  be  fufficient, 
whole  county  Uiall  anfwer 

ii.  55,  56 

Some  cqunties  have  more,  feme 
fewer;  by  (latute  each  county 
of  ff^aies  two,  and  Chtfter  two 

'\u  56 

If  there  be  above  two  in  a  county, 
a;xd  a  writ  is  dire^ed  cpronaio^ 

ri&usj 
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fiBuSf  tho  one  dies,  wbilft  plu* 
tal  number  temains,  a  return  by 
the  coroner  is  good;  but  if  only 
one  furvive,  he  cannot  execute 
and  return  it  till  another  made 

ii.  Page  56 

But  if  two  coroners  in  a  county, 
or  more,  one  may  exeeute  the 
writ,  at  in  cafe  of  an  exigent ; 
but  the  return  muft  be  in  the 
name  ofewMafres  ib. 

Coroners  amoveable  for  caufe,  and 
new  ones  may  be  chofen  by 
writ,  tho  caufe  not  traverfable; 
yet  if  falfe,  they  may  haVe  a 
jnperfedeas  to  the  new  writ    ib. 

Their  power  of  proceeding  to  trial 
or  judgment  in  pleat  of  the 
crown,  or  execution  upon  out- 
lawry, taken  away  by  Magna 
Ciaria  ii.  56,  66 

Of  wl)at  they  yet  retain  a  jurif- 
diAion  it.  57 

Regularly  have  no  power  to  take 
inqolfitions,  but  de  Juhlu  mor* 
iuiu  and  (bme  fpecial  incidents 

u.  65 

If  one  die  of  hunger,  and  villbury 
him  before  coroner  fent  for,  it 
(hall  be  amerced;  eonira^  if  of 
a  fever  or  apoplexy  ib. 

If  viil  leaves  a  body,  that  died  of 
a  violent  death,  above  ground 
unburied,  it  fhall  be  amerced : 
fttdi  amercements  may  be  fet  on 
prtfentment  of  grand  inqueft, 
or  coroner  ib- 

If  prifoner  die  in  i/a^'s  bench  pri- 
foUi  clerk  of  the  crown,  who  is 
coroner  of  that  court,  is  to  view 
the  body  ii.  58 

Coroner  mull  take  inquiiition  in 

^perfon,  or  elfe  it  is  void        ib. 

Wntt  inouifition  to  contain       ib. 

If  body  Duried  before  he  come, 
what  he  ought  to  do  in  fuch  csife, 
cannot  take  inquifition,  other- 
wife  than  fuper  vi/am  frpwis 

ii.  58,  66 

If  betake  inouifition  without  view 
of  the  boay,  he  may  take  fe- 
cond  inqoiution  upon  view  of 
it^  fecond  good|  Iril  void 

ii.  58|  59 


But  if  firfi  be  taken  on  view,  <e« 
cond  is  void  ii.  Fage  59 

In  default  of  coroner,  who  tnay 
inauire  of  zfeU  Je  fe^  or  other 
fudden  death ;  jufltces  of  peaccf, 
or  ejfer  and  terminer  may  inquire 
thereo(|  and  fo  tnay  6.  R.  but 
then  that  prefentment  is  Iraverf- 
able  ib. 

If  conftables  make  not  a  return  of 
coroner's  precept,  or  jurors  ap- 
pear not,  conftables  or  jurors  in 
default,  by  whom  amerced     ib« 

Jurors  not  cnallengeable  by  eithar 
party  ib. 

U  if.  4.  extends  f  theft  inqniji'- 

.  tiens\  and  if  a  luror  be  out* 

/  la  wed,  tho  bat  of  trefpafs,  this 
a  good  plea  to  coroner's  incpscft 
otmuraer  ii.  60 

Of  what  matters  jury  diarged  to 
inquire  ii.  60,61 

If  one  be  killed  by  another,  and  it 
be  certainly  known  that  he  kill« 
ed  him,  it  nath  been  held,  that 
jury  muft  hear  evidence  only  for 
the  king^  and  iury  muft  find  it 
murder,  tho  juftifiable  or  excuf«- 
able  komieide ;  but  this  pradice 
neither  warranted  by  law  nor 
reafoik'  ib« 

His  inquefi  rather  for  Ins  inform- 
ation of  the  truth  of  the  iad, 
than  for  an  accufation  ^     ii.  61 

Hio  prifoner  SMiy  be  arraigned  on 
coroner's  inquefl  finding  it  mur- 
der or  manflaughter,  yet  bill  of 
murder  may  be  preferred  to 
grand  inqueft,  and  thereon  he 
may  be  arraigned  and  tried,  tho 
coroner's  inqueft  comes  up  only 
to  manflaughter,  &r,  ib. 

Antient  pradice  hath  been  for  co* 
roner's  inqueft  to  find  the  mat- 
ter, as  they  judge  it  ib. 

Difference  of  penning  1  Ss^  2  <F. 
t^  3i>  of  examinations  taken  by 
jufiiees  of  peace  and  coroner 

lb. 

Whole  evidence  to  be  returned 
with  in<|uifition  ib. 

Several  kmds  of  fudden^  violent 
deaths  iL62 


If 
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ff  inqueil  find  he  died  ex  vtfita* 
tione  Dei^  or  per  infortunium^ 
%vbat  only  to  be  done«    ii«  Page 

62 

In  no  cafe  coroner  feta  any  fine  or 
amercement,  but  only  pre  fen  ts 
it  to  next  gaol- delivery^  who 
impofe  it  ib. 

If  inquefl  find  one  f eh  Jefe^  what 
they  are  further  to  find  and  do 

ib. 

Fird  finder  of  body  to  be  bound 
over  to  next  gaol* delivery,     Yu 

62,63 

If  party  (lain  and  felon  not  known, 
•  mqueil    to    find     accordingly; 
what  the  antient  manner  ot  in- 
quiry 63 

If  felon  known,  and  inquifition 
fi>und  him  guilty,  what  were 
the  proceedings  ib. 

One  found  guilty  by  coroner's  in- 
queft,  or  that  he  fled,  they  are 
to  inquire  of  hif  goods  and 
chattels ;  and  antienUy  coroner 
was  prefently  to  feife  and  in- 
ventory the  gopds,  and  deliver 
them  iovillaiai  how  far  altered 
by  I  R.  S.  ib. 

Coroner  muft  commit  perfons  fo*und 
ffiriity  by  inqaeft  to  (beriff*,  who 
js  to  fend  them  to  gtfol  by  fia- 
tute  11.  64 

If  any  prefent  iband  not  guiltv, 
what  dut^  of  coroner  ^  ib. 

If  parties  wand  guilty  as  princi- 
pals or  accefiTanes  before  be  not 
to  be  found,  he  might  antiently 
have  proceeded  to  have  outlaw* 
ed  them  ib. 

That  pradtce  altered  by  ilatute ; 
ju/lices  y>f  gaol' delivery  are  to 
proceed  againft  offenders,  if  in 
gaol ;  if  not,  then  to  certify  in- 
quifition: in  B.  R.  and  thence 
proceis  of  outlawry  is  to  iflue  on 
that  inquifition  ib. 

By  ilatute  coroner  to  take  exami- 
nations againil  principals  and 
dcceffaries  before,  and  put  them 
in  writing,  and  bind  over  wit- 
nefles  to-next^oZ-We/fwiT,  and 
then  to  return  their  examina* 
Vol.  IL 


tioDs,  recognizances  and  inqiit- 
fitions  ii.  Page  64 

One  indited  on  coroner's  inquefl 
is  found  not  guilty,  petit  jury  to 
inquire  who  killed  the  deceafed^ 
which  ferves  as  indidlment  a- 
gainft  him  ;  and  if  Ahey  cannoC 
tell,  they  commonly  give  in  fome 
fiditious  name  ii-  65 

If  there  be  an  inquifition  of  mur- 
der or  manflaughter,  and  alfo 
indi^ment  of  fame  offenfe,  and 
party  is  arraigned  and  acquitted 
on  indictment;  necefiarytoquafll 
inquifition,  or  arraign  party  up- 
on it,  who  is  to  plead  auier/oits 
acquit^  or  not  g^iilty,  and  fo  be 
acquit  on  that  alfo;  otberwife 
he  may  be  outlawed  on  record 
thereof  ib* 

But  if  both  of  fame  nature,  and 
for  fame  offenfe,  and  be  good, 
he  may  be  tried  on  both  at  once 

ib. 

Where  toroner  is  to  have  a  fee,  of 
not  ib. 

Hath  power  to  take  inqaifition  of 
efcape  ii.  62,  65 

Hath  no  power  to  take  inquifition 
of  any  other  felony  than  death 
of  a  man  and  the  incidents,  ex- 
oept  in  Nor ikmaher land     ii.  65* 

66 

Where  he  may  take  appeals  of 
other  matters  ii.  66 

In  cafes  not  felony,  what  formerly 
he  might  have  taken  inquifition 
of  ib. 

May  take  confefiion  of  «one  that 
breaks  prifon,  and  on  his  record 
party  to  be  hanged  ib. 

Had  power  to  attach  one  that  ha< 
dangeroufly  wounded  another^ 
and  not  only  on  appeal  of  may* 
kem,  but  ex  officio  ib. 

What  appeals  coroner  may  take; 
they  muA  be  of  fads  within  his 
county  ii.  67 

Appeal  to  be  by  bill  in  'proper 
perfon,  and  before  coroner  and 
iherifir  ib. 

Yet  coroner  principal  judge,  and 

eertiortui  may  be  to  liim  alone^ 

Dd  or 


c- 
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or  to  him  and  IheriflT;  but  not ' 

•  to  (herifF  alone,  neither  for  ap- 
peals nor  outlawries,  unlefs  in 
Lornion  ii.  Page  67 

What  coroner  may  do  upon  an  ap- 
peal ih. 

Whether  he  may  outlaw  defendant 
in  appeal  '  ib. 

When  appeal  fued  before  coroner 

•  and  (heriff,  for  determination  it 
muft  be  removed  into  B,  R.    ib. 

Has  power  to  take  accufation  of 

approver.  ib. 

He   may  on   appeal  by  approver 

■    take  his  appeal  againd  tiny  one 

for  any  felony  or  treafon  in  any 

•  county  ii.  67,  6S 
If  appeal  in  fame  county,  coroner 
.  may  make  a  precept  to  (heriff  (o 
.  take  appellee  ii.  68 
But  if  he  be  only  coroner  of  a 

frnnchife,  whc|:ier  he  nlay  make 
precept  to  flieriil'  to  attach  him 

ib« 

Cannot  make  precept  to  bailitT  of 
the  frjinchife,  becaufe  he  cannot 
execute  procefs  within  bis  fran- 

<    chife,  but  by  fheriil'^s  mandate 

ib. 

t?ow  that  is  to  be  remedied       ib. 

If  appeal  be  of  ffelony  out  of  the 

.  county,  it  mult  be  removed  to 
juftices  of  gaol'sleliveryy  and 
they  may  make  procefs  into  any 
county  to  take  appellee  ib. 

Vide  aimcrccmentjer,  arraign^ 
ment,  ^i\o  De  ft,  ^forfeiture  ♦ 

CotfJoration* 

For      forfeitures     hy     corporationsm 

Vide  ^forfeiture* 

Vide  Jf  rancijiff. 

Corruption  mx>  Heffiturton  of 

Corruption  of  blood  effedl  of  judg* 
ment  in  high,  petit  treafon,  or 
felony,  except  faved  by^fiatute 

33^ 


Several  ways  of  faving  it    Pa\re 

703 

Tho  there  be  a  claufe  to  fave  it, 
kittf^  to  have  forfeiture  of  lands 
during  felon's  life,  and  his  goods  > 
no  efcheat  to  the  lord,  where 
inheritance  faved  to  the  heir, 
it  virtually  makes  heir  inherit- 
able, and  wife  dowable      703, 

704. 

One  attaint  of  piracy  on  28  //.  8. 
no  corruption  of  blood,  unlefs 
indidment  formed,  as  of  a  rob- 
bery at  common  law,  and  how 
to  be  for  that  purpofe    354, 355. 

ii.   18 

If  one  be  attaint  by  courfe  of  civil 
law  before  admiral  for  treafon  or 
felony  on  the  fea,  or  conllable 
and  marflial  for  treafon,  ^c 
beyond  fea,  it  works  no  corrup- 
tion of  blood  355.     ii.  18 

But  attainder  of  treafon  or  felony 
done  on  the  foa,  on  28  H,  8.  by 
jury,  as  well  as  attainder  of 
foreign  treafon  on  25  H.  8.  cor- 
rupts tlie  blood       355.    ii.  17, 

18 

By  JVtJlm.  2.  de  donia  conditional 
liiiiij  tenant  in  tail  attaint  of 
felony  or  treafon,  there  is  no 
corruption  of  blood  as  to  the 
iflTue,  fave  for  their  benefit     356 

Son  of  donee  iii  tail,  attaint  of 
treafon  in  vita  patris  dies  leav- 
ing ilfue,  eflate  fhall  defcend 
to  grand  child ;  contra  of  a  fee- 
limple  ib. 

In  all  cafes,  but. entails,  attainder 
of  treafon  or  felony  *  corrupts 
blood  upward  and  downward 

356 

Father  and  two  fons ;  elder  attaint 
dies     improles    in    vita     patris^ 

•    younger  (ball  inherit ;  contra^  if 

.    elder  Survive  the  father,  except 

.   elder  an  alien  net  356,  357 

One  hath  two  fons,  and  then  is 
attaint,  elder  purchafeth,  and 
•  dies  fine  prole  in  life,  or  after 
death  of  father,  his  attaijMler 
hinders  not  dcfcent  from  brother 
to  brother  357 

Same 
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Same  law,  if  father  was  firft  at- 
tainty  and  then  had  two  funs 

Page  357 

Two  brothers;  elder  is  attaint, 
and  hath  iffue,  and  dies  in  life  of 
younger  ;  younger  dies  improles^ 
his  lands  in  fee  Ihall  not  defccnd 
to  his  nephew  ib. 

So  if  fon  of*  party  attaint  purchafe 
land,  and  die  without  iiTue,  it 
(ball  not  defcend  to  his   unde 

ib. 

Judgment  of  ^««f/ffr/  ^  dure  cor- 
rupts not  the  blood  ii.  3 19 

Tho  a  pardon  reilores  not  blood, 
yet  as  to  iflTues  born  after,  it  is  a 
reflitution  3!)  8 

But  reftitution  in  its  true  extent 
can  only  be  by  parliament      ib* 

Such  a^s  condrued  liberally      ib. 

Tho  it  be  to  reftorcB.  only  as  heir 
to  A.  it  reAores  alfo  his  lineal 
and  collateral  heirs  ib. 

Vide  forfeiture,  ^Felonp  bt>  ^ta^ 
twit,  ^tatutcjer  iii  <3i\\iuU 


She  may  be  guilty  of  mifprifion  of 
trcaCon  of  a  ftranger;  but  whe» 
ther  concealing   her  hutband'H 
treafon  be  mifprifion       Page  45 

Baron  and  feme  joint  lefTjes  of  a  , 
term,  he  kills  himfcif,  die  (hall 
not  hold  it  againil  king  or  almo- 

413,  414 


ner 


GounciU 

Who  antiently  were  the  hinges  ^(X^^ 

cou  ncil  4'2 1 

Where  prifoncr  allowed  to  have 

council.    Vide  v;^rraignme.tfc» 

Counterftitins  Coin*  Vide  <Ec  n* 

Countrrfeitina  (!5t£dit  5)eal,  pxU 
bP  Signet  anD  ^nt)p  ^tsX. 

Vide  ^laU 

Countrrfcitins   feign  fl3anual» 
Vide  ^ign  tpanuaf* 


Cobertiire* 

A  feme  covert  indided  of  a  mifdc- 
meanor  may  be  fined  and  im- 
prifoned  20 

But  in  aflife,  if  Qic  vouch  a  record, 
and  fail  at  the  day,  ibe  (hall  not 
be  imprifoned  ib. 

Command  of  hufband  exempts  not 
wife  in  treafon,  murder  or  man- 
(laughter  45,47,434,  516 

But  if  Oie  commit  larciny  or  burg-  . 
lary  with  him,  (he  is  to  be  ac- 
quitted 45,  516 

Yet  coercion  is  only  prefumed  till 
contrary  appears  ib. 

Wife  acceflary  before  to  a  murder 
committed  oy  hulband,  not  ex- 
cufed  47 

Her  alTcnt,  to  his  treafpn  makes 
them  boih  principals  ib« 

Where  he  may  be  acceffary  to  her, 
but  not  (lie  to  him  ib. 

She  cannot  be  acce(rary  after  with 
him  to  a  felony,  nor  commit 
treafon  by  receiving  a  traitor 
jointly  with  bim,  unlefs  (be  con- 
Teat  (q  the  trcafoa  47,  48 


Count?* 

Where  amerced  in  default  of  vill 
and  hundred  4il-8,  60  \ 

Where  (Irokc  in  one  county,  and 
death  in  another,  by  ilatutejuf- 
tices  or  coroner  of  county  where 
party  died,  (hall  inquire  and 
proceed  427.     ii.   163 

Appeal  may  be  brought  in  cither 
county  JG3 

Goods  (lolcn  iu  one  county,  and 
carried  into  another,  party  in- 
dictable for  larciny  in  foreign 
county,  but  not  of  robbery   507, 

li.  u;3 

Intire  felony  done  in  two  counties 
difpunifliable,  yet  mifprifion 
thereof  puniiUable  in  either  0'5 1 , 

652,  653 

Effential,  that  felony  or  treafon  be 
tried  in  proper  county,  except 
otberwife  provided  by  ftatute 

153.     ii.  \6% 
$3  H,  8.  of  trial  of  treafon  and 
murder  in  a  foreign  county,  re- 
pealed as  to  the  former,  but  in 
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force  as  to  the  latter  Pa^e  283. 

ii.    22^   163,  164- 

Whether  receipt  of  felon,  after  at- 
tainder in  fame  county,  makes  an 
acccffary/fl;//  notice      323,  622 

By  itatute  acceflary  indi6table  and 
triable  in  county,  where  accef- 
fary  427,623.     ii.  163 

J^  making  a  felony,  and  order- 
ing trial  where  party  taken, 
without  negative  words,  party 
may  be  indicted  where  otfenfe 
done  e  94,  695,  705 

Making  a  new  felony  of  ofienfe, 
confiding  partly  in  the  realm, 
partly  out;  where  trial  to  be 

706 

By  35  H,  8.  foreign  treafon,  mif- 
priiions  and  concealments  there- 
of, triable  in  ^.  i?.  by  a  jury 
of  county,  where  court  fits,  or 
before  fuch  commiffioners,  and 
in  fuch  (hire  as  K,  ihall  appoint, 
by  a  jury  of  fuch  (hire        283, 

ii.  164 

Peer  of  Ireland  tried  Aere  by  a 
Middle/ex  jury  for  a  treafon 
there  155 

By  28  H.  8.  treafons,  felonies, 
murders  and  confederacies  com- 
mitted on  the  fea,  <»r  in  a  place 
where  admiral  hath  jurifdicl  Ion, 
triable  where  hing  (hall  order 

282.     it.  16,17 

Certain  aSIs  for  trial  of  treafons 
and  mifprifions  thereof  (com- 
mitted in  Wales)  in  the  next 
Englijk  county,  and  where  king 
lliould  appoint,  repealed       282 

What  crimes  committed  in  Wales 
juftices  of  peace  and  gaol-deli' 
very  in  Englijh  counties  adja- 
cent have  cognizance  of      157. 

.    ii.  38 

Where  fpecial  commiffions  of  oyer 
and  terminer  ma^  be  limited  to 
particular  rivers  extending  into 
feveral  counties ;  but  then  every 
county  mufl  have  a  particular 
fef&on  fro  tanto  ii.  21 

Where  indidtment  taken  before 
juAices  of  oyer  and  terminer  in 
proper  county,  may  be  deter- 
nuned  by  fpecial  commiflioxv  in 


a  foreign  connty;  but  jury  rouH- 
be  of  proper  county      ii.    Pa^c 

21,  22,  27 

W*here  offender  may  be  executed 
in  a  foreign  county  902 

In  what  county  offender  againft  8 
//.  6.  nraking  avoiding  records 
felony,  fliall  be  tried  652 

Offender  againfl  3  H,  7.  in  taking 
away  in  one  county,  and  marry- 
ing m  another,  where  indidable 

660 

If  a  mortal  flroke  had  {before  2 
G,  2.  been  given  at  U^  and 
party  died  in  body  of  »unty, 
neither  admiral  nor  common  law 
had  jurifdidion    426.    ii.  19  to 

21,  162 

Treafons  by  37  EUx.  by  priefls, 
Ci/c.  coming  into  England^  and 
felon V  for  receiving  them,  in- 
didable  and  triable  where  of- 
fender taken  ii.  164 

So  is  felony  by  flatute  for  taking  a 
fecond  hufband  or  wife,  the  firfl 
living  ib. 

If  one,  by  reafon  of  tenure  of 
lands  in  com.  B*  be  bound  to  re<* 
pair  a  bridge  in  com*  C.  he  may 
De  indidted  in  com*  C  ib. 

Foreign  pleas  by  flatute  triable  by 
a  jury  of  fame  county,  where 
party  indited,  except  in  treafon 

ii.  239,  263 

Where  flroke  in  one  county,  and 
death  in  another,  indi6lment  to 
be  where  death  was  ii.  262 

Where  admiral  hath  jurifdiction 
infra  corpus  com*.     Vide  ^DflU^ 

For  arrefts  in  proper  or  foreign  coun- 
ties.  Vide  aima* 

Counrp  ^fatafmr^ 

Felony  or  treafon  committed  in 
Durham^  rcmoveable  in  ^.  ^. 
by  certiorari  I  but  «n  pleading 
ff0/ ^«/7/y  remandable  158 

They  of  tkfrkam  claim  exemption 
from  being  fworn  out  of  precin^ 
of  that  county  palatine  ib. 

Of  treafons  and  felonies  m  Tiudal 
and  Hexamfiire  ib. 
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By  feveral  m^s  outlawries  of  trea- 
fothy  (sfc.  in  Laacafiirej  caufed 
not  a  difability  of  the  parties, 
but  are  repealed  by  33  H,  6, 

Fa^e  286 

How  indidors  io  Lanci{fiire  to 
be  qualified,  where  indidlroent 
fiippofes  parf^  inhabiting  out  of 
it,  or  where  indiAment  is  taken 
out  of  it  againfl  perfons  refiding 
there  286.     ii.  152* 

All  powers  in  county  palatine  and 
franchifes  for  making  juilices  of 
affile,  gaol  delivery,  or  peace, 
refumed  by  27  H.  8.     ^86.     ii. 

38,211,212 

Under  what  fcals  the  coromiffions 
now'pafs  286 

Procefles  to  be  in  iiff^'t  name,  un- 
der whofe/^#  ib. 

Indiflments  to  conclude  contra  pa- 
ctm  regis  ib. 

All  procefTes  of  outlawry,  attain- 
der, &r.  in  county  palatines,  now 
olTame  cffed,  and  induce  fame 
forfeitures,  as  if  often fe  done, 
tried  and  determined  in  any 
other  Efifi(/i  county  tb. 

Reyal  UrJ-eitnres  of  treafon  not 
touched  by  27  //.  8.  ib. 

Juftices  fitting  within  exempt  fran- 
chifes or  counties  palatine,  now 
hing\  courts  and  hi«  juilices 

ii.  38 

Certiorari  iffuing  out  of  B.R,  to 
be  obeyed  by  juilices  fitting  in 
Durham  J  or  within  einque  porti 

ii.  38,211,212 

They  (hall  bold  their  fefiion  within 
/uck  lihertiesj  and  not  elfetukerc 

ib. 

None  within  fuch  liberties  com- 
pellible  to  appear  out  of  fame 
before  other  jufiices  ib. 

Where  filth  franchifes  were  anti- 
ently  granted  to  abbots,  there 
is  a  fpccial  commtllion  of  gaol* 
Jeiivery  for  that  franchife       ib. 

Reilridion  of^tting  toithin  fran* 

ehife  extends  not  to  commilhon 

'       of  oyer  and  terminer       ii.  38,  39 

This  refumption  extends  not  to 
cities  and  borougtis  ii.  39 

Vide  ^rsnctpft,  Cevtioraru 


Courts 

In  dnbiis  rather  to  incline  to  ac- 
quittal than  conviction.     Page 

300,  509 

Not  bound  to  take  notice  at  an- 
f>i\\ei  frffions  that  a  man  is  attaint 

545 

Ought  not  to  be  tranfported  with 
heinoufnefs  of  ofiTenfe      87,636 

Of  the  court  before  lord  high 
fleward  for  trial  of  peers     ii.  7 

Amply  treated  by  lord  Coke       ib. 

Expofition  on  33  H,  8.  for  trial  of 
trea/ons  ^nd /eionies  within  king*s 

Salace  beibre  fieward  of  houTe- 
old,  and  on  fubfequent  affs  de- 
rogating from  it  ii.  8,  9 

Of  commiffions  of  ojer  and  termi" 
ner  for  the  verge,  the  extent  and 
manner  of  trial  of  felonies  with- 
in fame  ii.  10,  1 1 

Can  only  proceed  on  indictments 
taken  before  thcmfelves,  and  not 
on  coroner's  inquefis,  and  there- 
fore have  in  fame  commiifion  one 
of gaol'Jelivery  ii.   II 

Where  fuch  commiffion  determin- 
ed by  general  commiffion  of  oyer 
and  terminer  in  fame  county  with 
notice,<^and  where  this  ipecial 
commiffion  determines  the  gene- 
ral pro  tanto  of  county,  as  within 
verge  ib. 

Commiflions  for  verge  difufed    ii. 

11,12^ 

If  penalty  be  recoverable  in  any  of 
kifig^s  courts  of  record,  aff  ex- 
tends only  to  the  four  fuferior 
courts  ii-  29 

Where  the  words,  no  wager  of  law^ 
ejfoin^  proteHion^  &c.  Jkall  he  al- 
iowed^  tie  up  jurifdiflion  to 
courts,  that  can  allow  protec- 
tion, &ff.  ii.  30 

Where  penalty  made  recoverable 
by  original  writ,  it  is  retrained 
to  fuperior  courts,  tho  many 
contrary  indances  ib. 

Where  one  attaint  is  brought  into 
another  court,  execution  not  to 
be  awarded  againft  him,  till  de* 
manded  what  he  can  fay  agninft 
it  se\i 
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By  3  H.  1,  imagining  and  confpir- 
ing  to  kill  tne  kmg^  or  any  of 
liis  council  is  made  felony ;  who 
the  only  judges,  and  by  whom 
prefentment  and  trial  mull  be 

Page  663 

All  courts,  having  judicial  power 
by  common  Jaw,  orltatute,  have 
power  to  grant  warrants  for  ar- 
refting  felons,  but  fuch  as  are 
fimply  minifterial,  and  have  no 
jurildiclion,  as  confiables,  can- 
not ilTue  warrants  ii,   105 

Cuftom  of  the  court  of  B,  R.  part 
of  the  law  of  the  land  ib. 

Vide  aDtniraftp,  Gtrtionri, 
Commiifion,  (Paot^Driito  rp, 
luftkriy  of  aiffifc,  of  i&erice, 
±<m'0   TBencih  SL^va  aiiD 


T^AY  and  Night  defined 
QrefufcuJum  explained 


550, 

5.71 

550 


Diftinciion  between  deed  an  ds  mo-^ 
vcfiiia  ad  mortem  ^  quit/cent ia 

Page  420,  4*21 

What  moveable  things  (hall  be 
deodandsy  QT  not  itv. 

What  things  not  moveable        422 

W'here  there  fhall  be  deodand^ 
where  party  flain  is  within  age 
of  difcretion,  or  not  ib,, 

W|)ere  a  (hip,  t^c,  (hall  be  a  deo- 
dand^  <u:  not  422,  423,  ^*J.V 


^ifirontinuance* 

Indi6lment  not  difcontinued  by 
king's  death,  the  in  fome  cafes 
procefs  be  ii.  189,  209 

Where  prifooer  hath  pleaded  not 
guilty^  and  t^hen  makes  dcfauU, 
whereon  exigent  is  awarded,  firft 
i(ruc  is  dtfcpntinue4       ii*  224, 

225 

^omujef  fl^anfionafior.    Vide 
Bwrgtarp* 

IBctoer*   Vide  forfeiture* 


lEfft. 

Where  it  is  lawful  to  (hoot  them 

40 

1©f mife  of  tl}e  fting^  Vide  Ctnn^ 
miffton,  i!5.\ns^. 

©finurrcn   Vide  J&feajer* 


K^unkcnneCar* 

Where  it  excufeth  or  not 

^\xxif».   Vide  iiier effitp* 


32 


<englf(!;(rp» 

JliXPLAlNED 


447,  448 


^eopanD* 

DtTcribcd  ;  how  applied  419 

Iv'ot  forfeit'  till  death  found  ;  can- 
not be  claimed  by  prefcription, 
and  why  ib. 

On  death  by  mi  fad  venture,  what 
inquelt  to  in(}uire  of  ib. 

Villata^  chargeable  with  procefs 
for  deodands  or  value^  tho  not 
delivered  to  them  ib. 

S^ord,  Cs'tf.  gf  a  ilranger  forfeit 

ib. 


Crron 

Errpnious  judgment  in  treafbii 
given  by  one  that  had  authority, 
was  at  common  law  reverfible 
by  writ  of  error  35.J 

By  29  Eliz,  fecures  all  former  at* 

m 

tainders,  where  party  executed, 
from  fuch  reverfal,  but  meddles 
not  with  other  attainders  ib. 
Neither  doth  33  H,  8.  take  away 
writs  of  error  on  attainder  of 
trealbn  ib. 

26  H,  S. 
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26H.8.^5^6E,  6.  take  away 
from  one  outlnwed  in  treafon 
reverfal  of  outlawry,  bccaufe 
partv  out  of  the  realm,  but  ex- 
tends not  to  other  offenfes 

Page  354 
'  Mifnomer  in  civil  adion  not  error 

ii.  175 

But  outlawry  of  one  indicted  with- 
out addition,  or  by  a  falfe  one, 
erronious  ii.  176 

Writ  of  error,  ^Juperfedeas  to  the 
ifTuing  execution  from  delivery 
of  writ  till  day  of  return  pail ; 
but  if  plaintiff  proceed  not  to 
removal  of  record,  execution 
ihall  be  granted  for  his  delay 

ii.  213 

Where  auterfoits  acquit  affignable 
for  error,  as  well  as  pleadable 

ii.  221,243,  251 

One  outlawed,  on  alledging  error 
in  Jaw  or  fad  to  fatis faction  of 
B.  R,  iball  have  a  refptte  of  ex- 
ecution to  purchafe  writ  of  er- 
ror, and  be  remitted  to  marfhal 
in  mean  time  ii.  408 

Amicus  curia^  may  inform  B,  R,  of 
any  error  in  the  outlawry      ib. 

Vide  flDutlaton^^ 


<ifftape^ 

One  mortally  wounded,  offender 
in  cuflody  of  condablo,  who  fuf- 
iers  him  to  cfcape  before  death 
of  party ;  no  felony  in  confta- 
ble,  tho  he  dies  within  the  year 

427,  591 

One  efcaping  is  fuppofed  always 
in  cuUody  591 

Gaoler  voluntarily  fuffering  a  trai- 
tor to  efcape,  treafon  234 
'  Wilful  efcape  by  gaoler,  no  felo- 
ny, if  mittimus   not  in   writing 

.  under  fcal ;  ,  but  contra^  where 
commitment  by  court  of  record 

583,  684 

Nor  is  it  felony,  except  caufe  ex- 

Erefled  in  mittimus^,  or  offenfe 
a  notified  to  gaoler    578,  584, 

1^95,  596,  610 


An  unapt  conclufion  of  mittintus 
excufeth  not  gaoler  from  felony 

Page  5i)5 

The  feveral  forts  of  efcape       590 

Voluntary  efcape  defined  590,  591 

It  becomes  fame  crime,    as  party 

was  committed  for,  v/z.  trealon 

or  felony  i^- 

It  is  felony,  tho  party  be  not  cou- 

vid  or    attaint,    but    till    then 

gaoler  (hall   not  be  arraigned, 

tho  he  may  he  indicted  591,  598. 

ii.  234 
Felony  committed,  conftable  takes 
one  on  fufpicion,  and  volunta- 
rily lets  him  go  at  Lirge,  it  is 
felony,  tho  party  not  indicted 

592 

Tho  officer  aflcr  arrefl  be  affufcd 
of  party's  innocence,  he  may 
not  fafely  difcharge  him,  but 
brin^  him  before  a  juftice       ib. 

He  difcharges  him  at  his  peril,  if 
felony  committed,  and  party 
guilty  Jb. 

A  convict  of  petit  larciny  fufferud 
to  efcape,  no  felony  ib. 

The  fame  law  of  efcape  of  one 
committed  for,  or  convitt  of 
homicide  /e  defendendo  ib. 

But  if  commitment  or  indictment 
be  for  matijlaughter^  tho  in  truth 
hyxife  defendendo ;  yet  primdfa* 
cie  efcape  indidiable  as  felony^ 
tho  in  evftitu  other  wife  ib. 

One  indidted  of  murder  is  pardon- 
ed or  acquitted  within  the  year, 
but  Icf^  in  gaol  till  year  elapfed, 
on  3  //,  7.  and  within  year, 
gaoler  fuffer  him  to  efcape,  it  is 
felony  prima  facle^  for  poiii- 
bility  of  appeal;  but  if  not 
brought  within  ihe  year,  or  par- 
ty be  acquitted  thereon,  gaoler 
to  be  acquitted  593 

Efcape  before  clergy  allowed ;  fo- 

•  lony;  but  party  retaken,  and 
clergy  had,  felonv  purged      ib. 

Clergy  had,  and  prifoncr  continued 
for  further  corredion  by  1 8  £//«. 
efcape  fineable  ib. 

If  A.  commit  a  felony  before  B. 
who  neither  takes  him,  nor  at-   . 
tempts  it,  not  felony  in  B,    594 
D  d  4  If 
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If  A*  coQQmit  a  ^lony,  and  B, 
knowing  it  receive  him,  and 
then  iiifier  him  to  depart,  no 
efcape  b^  B.  Page  594 

Gaoler  refufing  to  receive  a  felon 
from  conflable,  conHable  .  Jets 
him  go,  i^-i&  an- efcape  ib. 

Private  man,  on  delivering  felon 
to  conflable  or  vill,  is  diTcharg- 
ed ;  fo  are  conllable  and  vill  on 
delivering  him  over  tQ  fiieriff, 
or  his  gaoler  594,  59> 

Cuftody  of  felon  belongs  to  old 
fheriflf  till  turned  over-  by  in- 
denture ib. 

A  private  man  knowing  S.  to  have 
committed  a  felony  arrefls  him, 
and  wilfully  fuffers  him  to  ef- 
cape, felony ;  or  a  felony  being 
done,  he  arrefls  B*  on  fufpicton, 
and  then  lets  him  efcape,  felony 
.  in  eviutu  593 

Jf  miitimus  contain  no  caufe,  gao- 
ler nol  bouad  to  ceceive  felon 

ib. 

A.  private  inaA  carrjiog  feloo^  to 
Ine  common  gaol,  acquaints 
g2sAex  by  word  only  that  it  is 
tor  felony,  gaoler  chargeable  on 
efcape.  596 

Confiable  wilfully  fafiering  felon 
to  efcape  from  the  (locks,  felony 

ib. 

Prifooer  refcued,  gaoler  difpunifh- 
able  ib. 

.Where  in  cafe  of  fire,  enemies  or 
rebels  efcape  by  gaoler,  is  ex- 
cufable  ib. 

Admitting  bail,  where  it  ougfit 
tot,  where  a  negligent  efcape, 
where  wilful  596,  597 

If  gaoler  voluntarily  licence  felon 
to  wander  out  and  return,  if  he 
return  before  gaoler  indited,  it 
is  a  mifdemeanor ;  but  whether 
a  voluntary  efcape  597 

Sheriff  fineable  for  wilful  or  neg- 
ligent efcape  by  his  gaoler  597, 

599 

But  not  for  efcapes  by  gaolers  in 
particular  franchifes ;  thefe  con- 
cern tbemfelves  and  their  lords 
.«nly  598 


Officer  permitting  efcape,  ^umfi 
acceffary  Page  59ft 

If  principal  be  found  not  guilty,  or 
guilty  of  a  fad  not  capital,  or 
be  only  convid  and  not  attaint, 
and  hath  his  clergy,  gaoler  (hall 
be  difeharged  ot  felony,  but 
fined  598.  599.     ii.  254 

Voluntary  efcape  within  clergy, 
tlio  principal  felony  not        599 

Efcape  makes  but  one  felony,  tho 
principal  offender  indicted  of 
feveral  ib. 

But  if  two  be  indidedof  one  felo- 
ny, and  efcape,  gaoler  indided 
feveraliy  for  both  ib. 

If  offenfe,  for  which  p^rty  was 
committed,  appear  not  by  mat- 
ter of  record,  neceflkry  a  felony 
be  done,  or  elfe  efcape  no  felo- 
ny ;  but  rMf/r4,  where  it  appears 
by  a  record  ib. 

If  it  appear  by  record,  bow  ju* 
didment  to  be,  and  how,  if 
otberwife  ib. 

Calling  record  of  prifoners  over 
as  in  B.R,  fufficient  to  coQvid 
of  a  negligent  efcape,  but  not 
voluntary,  except  gaoler  c^nfel^^i 

59$,  605 

By  whom  country  to  be  amerced 
for  an  efcape  600 

Divifion  of  negligent  efcapes     ib. 

Negligent  efcape  fineable,  what 
the  meafure  of  the  fine     '600^ 

602,604 

What  (hall  be  faid  a  negligent  ef* 
cape  ^01 

If  pnfoner  break  gaol,  it  is  a  neg- 
ligent efcape  ib. 

Where  lawful  to  fetter  prifoners 

ib. 

If  private  man  arred  a  felon,  who 
efcapes  by  force,  without  his 
default,  he  is  excufed  ib* 

OflBcer  bringing  prifoner  to  gaol, 
pnfoner  refcueth  himfelf,  how 
far  officer  excufed         601,  602 

If  felon  in  carrying  to  execution 
be  refcued,   iheriiS'  punifhable 

602 

Gaoler  may  take  prifoner  feven 
years  afler,  tho  out  of  his  view, 

tut 
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bvtt  that  excufeth  not  negligent 
eicape  ^^g^  ^02 

Having  once  loft  view,  it  i$  an 
efcape,  tho  taken  after ;  but  if 
gaoler  take  lum  on  freih  pur* 
iUit,  and  hath  dill  the  view, 
Tio  efcape  -  ib. 

Gaoler  fined  ibr  negligent  efcape 
may  retake  felon,  but  /ine  not 
difcbarged  ib. 

What  a  proper  convifiion  of  a 
negligent  efcape  60S 

Sometimes  coroner's  roll  ib. 

J^refentment  by  grand  inqueft  not 

fuficient,  becanfe  officer  finable 

•  ib. 

Preic»  table  in  a  leet,  but  they 
cannot  fet  a  common  fine  or  a- 
mercement ;  but  it  may  be  re- 
moved in  B.  R,  where  amerce- 
ment may,  be  fet  ib. 

Executors  fined  for  negligent  ef- 
cape in  their  teftator  604 

fjcapium^  and  the  franchife  to  be 
quit  thereof,  ^explained        604 

Coroner  hath  poiver  to  take  in- 
quifition  of  efcape        ii.  62,  65 

If  private  man  difcharge  one  fuf- 
peded,  whom  he  haUi  arrefted, 
without  bringing  him  to  juftice 
or  confiable,  it  is  an  efcape 

ii.  81 

If  felon  not  once  in  the  hands  of 
the  officer  that  hath  warrant  to 
arreft,  no  efcape;  but  yet  it 
may  be  an  efcape  in  townfljip, 
for  which  they  (hall  be  amerced 

It.  93 

Vide  Stmrcement,  brraksng  i^rU 
fon,  €toioeitce,  Blnoianunt^ 
Slefcuf^ 


Where  defendant  is  indiAed,  and 
pleads  to  indidment  hn  a  wronz 
name,  that  eftoppel  mall  avaU 
iheriflfor  officer,  that  doth  exe- 
cution ii.  175 
6a  in  a  civil  afiion,  if  defendant  • 
^  appear  by  wrong  name,  iherfff 
in  falfe  imprifonment  ftall  have 
like  advantage  ib. 


How  coin  proved  current    Page 
196,  197,  204,  212,  2J3 

How  foreign  coin  proved  Inti- 
mate    197,  198,  213,  310,  316 

Intention  bow  to  be  proved    229 

Where  by  1  0^  2  A  Csf  ilf.  In- 
formations  taken  before  jufiicea 
of  peace  mav  be  read  in  evi- 
dence againu  a  prifoner    305^ 
306,  586.     ii.  284,  285 

Whether,  if  informant  was  bound 
over,  and  appear  not,  they  may 
be  read  305 

Whether  juftices  of  peace  of  a  io^ 
rei^n  county  mav  tranfmit  fuch 
informations  beft^re  juiUces  of 
gaoLdtliveiy  of  proper  county 

305,  306.     ii.  2d5 

As  to  examination  of  prifoner,  it 
mull  .be  teAifiedy  tnat  it  wa« 
without  menace  or  undue  ter- 
ror ii.  265^ 

pepofitioDs  taken  ia  a  cnnfe  of  di«^ 
yorce,  offered  to  proveforceon 
indidment  for  forcibk  marriage^ 
rejeded,  and  why    306.  ii.  2»5 

Hsmr^/mj  po  evidence,  iwt  firott 
offender  hinfelf  lb. 

In  murder  ji.  indided,  as  having 
given  the  mortal  firoke,  B.  and 
C.  as  prefent  aad  ^ffifii&g,  if 
proved  that  B.  gave  the  mortal 
nroke,  and  j/.  and  C.  were  pre* 
lent  and  affifiing,  it  fluuntaini 
indidment,  and  all  onfted  of 
clergy;  but  cwtra^  on  indid* 
ment  on  1  Jmc.  of  ilabbtng;  for 
he,  that  gave  the  liroke,  ihaU 
have  his  clergy  on  fuch  indid- 
ment     4^7,  463.    ii.  185,  292, 

344»  345 

Whence  evidence  of  malice  muft 
arife  to  confiituto  murder  45 1 « 

452 

Where  malice  in  law  maintains 
indidment  of  nuirder       460. 

ii.  292 

What  circuoiftanoes  are  evidence 

of  a  ftUniws  imiimt  on  indid- 

mept  of  lardny  508,  509 

Thieves  come  to  rob  J.  and  force 

him  by  m€na€i  of  de^th  to  go 

and 
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and  fctcb  tfaem  money,  Avhich 
Le  doth,  it  maintains  u  general 
indidment  of  robbery  Pageayjy 

5-33 

In  indidtnent  of  robbery  violent^ 
muil  be  both  allcdged  and 
proved  53  !• 

lili'hat  evidence  to  maintain  indict- 
ment lor  Si/eloniouj  efcape^  breach 
ofprifon^   or  re/cue         »  599 

KaviOier,  having  kept  the  woman 
as  a  concubine  before  the  fup- 
poicd  fape^  evidence  of -affent 

628,  629 

liVhat  concomitant  circuroliances 
Becei&ry  evidence  of  a  rape 

633  to  636 

On  indidment  oT fec^nti  forgery  to 
make  it  felony,  record  of  tirfl 
coavidion  hy  judgment  mull  be 
proved  686 

Jf  aikdged,  that  party  was  killed 
with  a  fword,  and  proved  that 
h»  was  killed  with  another  wea- 
pon, indidment  maintained ; 
bot  contra^  if  by  another  kind 
of  deatli^  as  ilrangUiig,  Csfr. 

ii.  185 

Whether  an  inlbrmation  taken  in 
treafon  can  be  read  in  evidence 
on  inciidment  of  treafon   ii.  286 

By  '21  Jac*  mother  of  badard -child 
concealing  its  death,  (hall  fuHcr 
as  in  murder,  unlefs  (he  prove 
by  one  witnels,  that  child  was 
born  dead  ii.  288 

Indidment  need  not  alledgc,  but 
it  muil  be  proved  on  evidence 
that  (he  concealed  it,  if  advan- 
l£(ge  be  taken  of  this  (latute 

ii.  289 

If  no  concealment  proved,  left  to 
jury  to  inquire  by  circumftances, 
wiiether  ilie murdered  it  or  not; 
but  it  doth  not  put  her  under 
an  abfolute  necellity  of  proving 
it  born  alive  by  one  witnels ;  io 
evidence  liduds  but  as  at  com- 
mon law  ib. 

If  on  view  of  child  it  be  tefti/ied 
by  on^  witnels  from  probublo 
circumdances,  that  child  was 
not  come  to  its  dioitum  pamh 
umpujj  tiiis  is  proof  by  ou<;  vyit^ 


ncfs,  that  child  was  born  dead, 
fo  as  to  leave  it  to  the  jury,  as 
upon  a  common  law  ^vidcnce^ 
whether  (he  was  guilty  of  death, 
or  not;  what  fuch  circumftan- 
ces  are  ii.  Page  289 

In  fomc  cafes  prcfumptive  evi- 
dences go  far  to  prove  party 
guilty,  but  better  Hve  guilty 
perlons  efcape  unpunilhed,  than 
one  innocent  man  die  ib. 

Cautions  againfi  conyiding  on 
doubtful  evidence,  with  inlian- 
CCS  of  innocent  pcrfons  having 
fuffered  thereby    300>  509.    ii. 

289,  290 

Not  fit  io  convid  any  man  for 
dealing  goods  cujufdam  tgnui^ 
merely  becaufe  he  cannot  give 
an  account  how  he  came  fty 
them,  unlefs  due  proof  made, 
that  a  felony  was  committed  oT 
tiiofe  goods  ii.  290 

Nor  ta  convid  any  one  of  murder 
or  manflaughter,  unlefs  fad 
proved  to  be  done,  or  bodj 
found  dead  ib. 

Variance  between  indidment  and 
evidence  in  county  material,  4>ut^ 
not  \xkinll  ii.  ^91 

If  evidence  in  cafe  of  murdeMif- 
fer  from  indidment  in  /pecie%or- 
tisy  it  doth  not  maintain  in4i^* 
ment;  as  if , indidment  be. for 
killing  by  poifon,  and  evidence 
be  of  killing  by  Aabbing  ;^  but 
coniray  if  indidment  vary  n\ 
fpccics  of  the  poifon,  or  indid- 
ment be  for  killing  with  a  fword, 
and  evidence  be  of  killing  with 
a  flaff  or  gun;  effectual  word 
in  both  penujjit  ib* 

And  fame  law  with  refped  to  ac- 
ccfl'arics  to  fuch  principals 

ii.  292 

If  A.  and  B,  be  indided  as  priix^^ 
cipal,  and  C.  as  acceffary  after 
to  both,  A.  and  B,  are  convid, 
or  only  A.  is  convid,  and  on 
the  evidence  againd  C.  it  ap- 
pears he  was  only  accelTary  tQ 
A,  it  maintains  indidment     ib, 

Oxie  indided   on  1  "Jac,  againil 

.   itabbing,  ii'  it  ^pvai^s  on  9Vt- 

dence^ 
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d^nce,  that  p^rfon  killed  ftruck 
firfl ;  }'et  good  evidence  to  con- 
vicl  narty  indicted  ofmanflaugh- 
ter  ii.   Page  292 

"Jf  one  be  indicted  ol' petit  treafon 
for  killing  his  Mader,  tho  he 
were  not  Tuch,  he  may  be  found 
guilty  of  murder,  and  tho  not 
ex  malitid  pvitcogiiatd^  be  may 
be  found  guilty  of  manllaugh- 
ler,  and  not  guilty  as  to  the  pe- 
tit treafon  ib. 

If  one  be  indiclcd  of  burglaryi  and 
quod  feloniei  ^  burglar ith-  cepit 
ioua^  ^c.  he  may  be  acquit  of 
the  burglary,  and  found  guilty 
of  iimple  felony,  if  evidence 
rifeth  no  higher  ii.  293 

If  one  be  indicted  of  murder  ex 
malitid  pracogitaid^  evidence 
proving  killing  on  a  fudden 
falling  out,  is  good  to  find  him 
guilty  of  manilaughter  ib. 

What  evidence  the  jury  (hall  have 
put  with  them  or  not.       Vide 

Vide  InDittmmt,  QOerOitt,  TfXitf 
mfjBT* 

<g;:amination*  Vide  Confirfgon, 
(SbiDmce,  Suffice  of  i^eace* 

^jcrcution  ano  ]Ref  riebe* 

Where  one  attaint  is  brought  into 
another  court,  or  reprieved  to 
anotl^er  feflions,  execution  not 
to  be  awarded,  till  firft  de> 
manded,  what  he  can  fay  a- 
gainll  it  368 

Execution  of  drawing  to  l>e  on  a 
hurdle  382 

Antiently  without  any  tbing  under 

ib, 

A  ftranger  of  his  own  head  exe- 
cutes a  criminal,  murder      501 

Execution  mull  purfue  judgment, 
othervvife  murder     501.  ii.  411 

^^ho  are  the  ordinary  miniiiers  in 
execution  of  maletadors     501. 

ii.  409,  410 

\V^hat  warrant  iffued  out  by  lord 
high  flfinard  for  execution  of  a 
P^cf  501.     ii.  ^09 


How  many  commiifioners  of  «^er 
and  terminer  formerly  figned 
warrant,  where  they  gave  fen- 
tence  P^^^  501.     ii.  409 

Leaving  a  calendar  wi^h  Aierifi^ 

the  only  warrant  now      ii.  409 

.No  warrant  under  feal  of  juftices 

of  gaol- delivery  for  execution, 

but  only  a  calendar   50 1.  ii.  409 

What  warrant  for  execution  was 
antiently  iffued,  or  awarded  bjr 
them  ii.  409 

J,  Rolle  would  never  fubfcribe 
calendar,   but  after  judgment  * 
command  fiieriff  in  court  to  do 
execution,  and  for  not  doing  it 
iined  a  (herift  20001.  501. 

ii.  31,  410 

A  prifoner  removed  in  B.  R.  hj 
habeas  cor  pus  y  or  taken  on  in- 
didment  of  felony  in  Middle* 
/ex  is  committed  to  the  marOial, 
arraigned  and  adjudged  to  die; 
court  may  fend  him  to  Newgate^ 
and  command  iheriff  to  do  exe- 
cution 502 

But  if  remitted  to  the  marfhaly 
(as  reeularly  he  ought)  then 
inarfhaT  is  proper  officer,  and 
may  execute  party  in  Middle-- 
/ex^  wherever  offenfe  commit* 
ted;  and  court  may  ore  tenus^ 
or  by  prder  command  iheriff  to 
aflifl  464,  502.     ii^  !> 

How  entry  to  be  for  marlhal  to  do 
execution      464,  502.    ii.  409, 

411 

They  that  give  judgment  may  a- 
ward  execution  it.  405 

Therefore  B,  R,  on  removal  of 
prifoner  and  reeord,  may  give 
judgment,  and  award  execution 

ii.  406,  407 

B,  R.  never  gives  judgment  a« 
gainft  any,  not  in  cufiodia  ma^ 
refcaUi  ib. 

How  warrant  for  execution  to 
lieutenant  of  the  tower  to  be 

ii.  410 

Sheriffs  of  London  and  Middle/ex 
to  be  aflifting  ib. 

If  party  revive  after  being'  cut 
dovyn,  he  muft  be  banned  again 

ii.  412 
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Judige  hath  power  to  reprieve,  he* 
ftrt  or  after  judgment,  in&nt 
coDvid  of  capital  ofienfe  in  or- 
der to  i/iif's  pardon        Page  19 

Of  Reprieves  ex  at  hi  trie  regis  i 
how  the  king  may  commaiul  a 
reprieve  368  •    ii.  412 

Sm  mrhitrie  judicis ;  judge  nay  re- 
prieve one  attmiut  of  treafon  be- 
M>re  hin,  but  ought  to  be  caa- 
tioas  in  doing  it  ib. 

After  he  hath  gi^anted  it,  may 
command  execution  after  feffioni 

•  and  'adjournment  of  commiffion 

368.    ^412,413 

Reafoas  for  a  reprieve         ii.  412 

Of  reprieves  that  are  fmafi  Aejmre^ 

or  neeefiiate  legis       ii.  368,  413 

Is  refpad  of  pregaancy;  doty  of 

jodgOi  before  he  finimes  his  fef- 

fions  to  demaml  of  every  woman 

mitmimtofireiifiMtn/eieM^^  what 

Ihe  has  to  (ay  agpinft  execution 

ib. 
What  incidenti  to  a  plea  of  preg- 
nancy f'a  reutrdatiettm  execmtie* 
ms  lb. 

Sttfeitumre  with  giilck  child  being 
Ibund,  exectttioa  to  be  refpited 
till  axiother  feffioas,  bat  no  ilav 
of  ezecutioc,  except  woman  witn 
quick  child  368,  369 

If  ihe  once  hath  had  benefit  of 
this  reprieve,  and  be  delivered, 
and  afterwards  be  with  ouick 
child  again,  ihe  ihall  not  have 
a  Ihrther  refpite  369 

Jf  jury  of  woaien  find  her  quick, 
whereas  ihe  was  not  at  all  with 
child|  if  next  feiSons  happen, 
lb  as  to  render  it  impomble, 
that  ihe  could  be  with  child, 
but  muil  be  delivered  mf/ke  be- 
tween former  feffioos  and  this, 
ihe  ihalt  be  executed,  otherwife 
not  ib. 

fiuch  juries  pron^  to  favor  the  wo* 
men  ii*  413 

If  ihe  were  not  quick  with  child, 
when  fttch  verdidt  given,  nay, 
tho  not  then  with  child  at  afj, 
but  became  quick  before  fecond 
feffioos,  ihe  fllall  have  a  fecond 

•  lepcieve  im/avertm  fr^iis      369 


But  gaoler  puniibable  in  the  latter 
caie.  ii.  Page  413 

When  ihe/oetmt  ihall  be  faid  to  be 
quick  ♦         ib. 

In  all  cafes  of  reprieves  for  preg- 
nancy, judge  to  make  a  new 
demand,  what  prifooer  has  to 
fay  againil  execution ;  after  de- 
livery ihe  muil  be  brought  to 
the  bar  again  ibr  that  purpofe, 
which  muft  be  at  the  following 
feffions  369,370.  ii.  413,  414 
Reprieves  ought  to  be  matter  of 
record,  and  tho  ihe  be  delivered 
before  next  fefBons,  iheriff  not 
to  make  execution  ii.  413 

Nor  ought  judgei  to  give  fuch  di* 
redtion  ib. 

If  me/ne  between  judgment  and 
award  of  execution,  offender 
becomes  uen  cewipes^  a  jury  ihall 
be  fworn  to  inquire  ex  efficio^ 
whether  counterfeit  or  not    35, 

370 
What  parts  of  execution  for  trea- 
fon may  be  abated   by  i/i^'s 
warrant  onder  great  or  privy 
feal,  &c.  370.    ii.  412 

If  juryconvid  agsiinll  or  without 
evidence,  and  againil  diredioo 
of  court,  court  may  reprieve  the 
convid  before  judgment,  and 
and  certify  the  king  for  his  par- 
don ii;  309,  310 
In  what  cafes  prifoner  not  to  have 
execution  awarded,  till  he  be 
demanded  what  he  can  fay  a- 

Ssinft  it  ii.  407,  408 

ere  one  outlawed  fiiall  have  a 
refpite  of  execution,  till  he  can 
purchafe  a  writ  of  error  iL  40a 
Wnere  clergy  may  be  allowed  un- 
der gallows  to  one  wrongfully 
attaint,  if  judge  come  that  way 

ii.  379 
This  may  be  done  by  judges  of. 
B,  R,  as  juftices  ot  peace;  but 
qu^re^  whether  by  juftices  of 
ejfer  and  terminer  after  th^ir 
ieilion  ended  ~  ib. 


Vide  Juugnunt** 


^Tmu 
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Term  (or  years  not  extinguiflied 
by  acceflion  to  an  executor,  who 
hath  the  fee,  becaufe  gn  autre 
dr%it  Page  250 

Fined  for  negligent  efcape  in  their 
teftator  604 

tfjrtgent  Vide  flDutlaterp,  |6ro^ 


WHERE  alieneo  may  not  only 
falfifv  attainder,  in  point 
of  time  of  treafonor  felony,  but 
alfo  offenfe  itfelf  361 

Not  concluded  by  confcffion  of 
alienor  ib. 

Porchafer  mefne  between  time  of 
felony  committed  and  attainder 
by  verdid  cannot  falfiQr  in  point 
of  offenfe,  but  time  ib. 

^falfp«   Vide  31Ii8Pance« 

fftWC^    Videi^Cflttp^ 


Mafi  be  of  age  of  diferetion,  and 
C9mp9s  mentis  at  time  of  giving 
the  mortal  firoke  411,412 

What  Ihall  be  faid  age  of  tti/cre* 
tiwt.    VideJfnCinr* 

For  U9n  compos  mentis.  Vide  ^[QfOt* 

Why  inqnifitioo  rvtus/ehnici  41 1, 

412 

Death  muft  enfae  withia  year  and 
day  after  flroke  412 

Lunatick  killing  himfelf  in  a  fit  of 
lunacy  cannot  be  a  /eh  de  /e\ 
contra^  during  a  lucid  interval 

31,  4i2 

There  muft  be  an  intent  to  com- 
mit the  fka  412 

What  ffaall  be  faid  a  voluntary 
killing    412,413,480,481,493 

Villain  gives   himfelf  a    mortal 

^troke,  lord  feifetb  good»|  king 

.^all  hsve  them  41 4 


He  forfeits  bis  goods  and  chattels, 
but  not  his  lands,  nor  wife's 
dower  Page^X^ 

Barem  and  feme  joint  lefTees  of  a 
term,  he  Ulls  hhnfelf,  Ibe  ihall 
not  hold  it  againil  king  or  4i/sv«* 
ner  413,  414 

How  the  forfeiture  ihall  relate  ib. 

There  muft  be  an  inquifition  to 
iatltle  the  king ;  if  the  body 
cannot  be  feen,  convidion  to  be 
before  jaflices  of  e^  and  ter* 
miner^  or  feaee^  and  then  tra« 
verikble ;  but  if  it  can  be  feen, 
then  before  coroner  fnper  w/mm 
eerporisp  knd  whether  traveriablo 

4l4to41S 

Where  tnquifitiooya;^rr  vifitm  csr- 
peris  qualbcd,  and  coroner  or- 
dered to  inquire  de  wttrt        415 

Where  party  found  to  have  died 
per  ii^ertunium^  and  fuggeiled 
on  part  of  king  or  alaMoer,  that 
he  was/#/o  defe^  writ  of  meiia^ 
imfnirendmm  domed;  if  granted, 
would  have  been  void  ib. 

What  default  of  coroner's  inqai- 
fition  ihall  be  fapplied  by  this 
writ  ib. 

Procefs  may  be  made  againft  theie 
who  detain  the  goods  in  the  in* 
quifition  416 

Vide  Coroner,  9etfMi&» 


^(fonp  tf  CoRimon  Surttv 

Open  refiftance  of  juilices\>A«y/f 
and  terminer f  felony  146 

Every  felony  includes  mifprifiony 
and  offender  may  be  indrcked  of 
the  latterimly  652,  708 

Vide  %ltxi,  y&mOi  of  IMttSB^ 

ODttrslarp,  €&8^,  ^cio  ^  &, 
JTcOmiciDe,  ^Larcinp,  fl^rtar 
and  jpttRiriattgtitir,  Slclirue^ 
iRobbcrp* 


5F(lon?  bp  ibtaf  utf  • 

Wefim.  2.  ie  uxere  ahduBd  five 
raptd  e»tn  bonis  viri^  makes  it 
felony  631 
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Expofiiion  thereon  Page   37  to  640 

Wife  voluntarily  going  away  with 
a  ftranger,  and  taking  huioand's 
goodst  felony  in  neither;  but 
trefpafs  in  the  flranger  637 

Judgment  of  death  antiently  given 
in  a  civil  action  brought  on  this 
a^^  but  difufed  638 

If  defendant  convided  in  this  ac- 
tion, it  antiently  ferved  for  in- 
didment  iu  150* 

Jirtieuli  fuper  cartas  make  pur- 
'ueyors   felons  in  certain    cafes 

639,  640 

But  purveyance  now  taken  away 

64W> 

14  £•  3.  makes  \i felony  in  gaoler  by 
durefs  of  impri/onment  to  make  one 
become  apprrver  agatnji  his  loill^ 
clergy  allowed  640,  641 

But  extends  not  to  a  gaoler  defa^o 

641 

18  H.  6.  makes  exportation  of  wool 

and  woolfells  other  than  to  thejia^ 

pie  of  Calais  or  freights  rf  Mo- 

.  rocco,  felony;  clergy  allowed; 

^uare  whether  in  force  642,  653 

37  £.3.  xmkes>^eaiingfalconSf  G^r. 
felony,  what  proof  required; 
within  clergy  642 

5  H,  4.  c,  4.  multiplication  of  gold 
andjilver^  clergy  allowed    644 

■  ■  Cap.  5.  malicious  cutting  out 
tongue^  or  putting  out  eyes^  clergy 
allowed  645 

3  //.  5.  coining  or  hinging  in  gaily- 
halfpence y  fujkins  or  dodkins      ib 

2  H,  6.  Payment  or  receipt  of  hlanJt^s^ 
clctgy  allowed;  now  difufed  ib 

3  H.  6.  Congregation  of  mafons  to 
prevent  Jiatutes  of  labourers^  but 
a6ls  relating  thereto  repealed  ib 

33  //.  6.  Servants  after  mafter's  de- 
ceafcy  taking  andfpoiling  hisgoods^ 
clergy  allowed  653 

Wherein  extended  beyond  the  let- 
ter 654 

1  //.  7.  Hunting  with  vizorsj  and 
ref cuing  fuch  hunters  ;  expofition 
thereon  656  to  659 

S  H,  I9  Imagining  and  confpiring  to 
kill  the  king,  or  any  of  his  council^ 
clergy  allowed  661  to  664 

Who  a  felon  for  confpiring  the 


death  of  any,  and  what  great 
perfons  withm  this  afl ;  who  the 
only  judges,  by  whom  prefent- 
meut  and  trial,  and  where  trial 
io  be  Paze  663 

1  E*  6.  repealed  all  new  felonies 
enacted  tempore  H*  8.  Cu*  l  M* 
repeaicd  the  fame,  and  the  new 
created  felonies  tempore  E,  6. 

308,  309,  66A' 

But  neither  extended  to  piracy,  or 
any  a^^  which  did  not  confti- 
tute  a  new  felony,  but  only  di- 
rected proceedings  in  old  felo- 
nies with  refpedl  to  clergy,  trial, 
&c.  308,  309,  664,  665^ 

A  divifion  of  flatutes  of  H.  S.  (sf 
E.  6.  conjiitutive  of  new  felo- 
nies 66d 

Which  of  thefe  never  after  revived 
or  re-enaded  ib 

Which  repealed,  but  re-enaded 
with  or  without  alterations      ib 

Some  offenfes  made  felonies  before 
H.  8.  but  extended  farther  b/ 
a^s  in  his  time,  and  then  0/^ fe- 
lonies ftand,  but  additional  re- 
pealed by  1  £.  6.  Gj*  1  M.       ib 

21  //.  8.  Servants  embezzling  goods 
delivered  to  them  \  27  H»  8'. 
oufting  clergy,  being  repeaicd 
by  1  E,  6.  clergy,  allowed  [how 
farouftedby  12  Jnn,'\  6^6^  667 

This  ady  but  not  27  H.  8.  revived 
by  5  Eliz.  667 

22  H.  S.2(ff  3  P.  ijf  M.  Cutting 
powdikcy  clergy  allowed        669 

1  ^2  P.  ^  M.  Egyptians  above 
fourteen  remaining  here  a  month^ 

5  £//a.  oufts  clergy       670,  67 1 

18  H»  6.   Soldiers  retained^  as  pre^- 

fcribed  byjhe  tf<ff,  departing  from 

their  captains  without  licence  67 1 

672 

2  £.  6.  ad  i  if  em  674,  675 
Expolition    on    the    feveral  a^s 

making  departure  of  foldiersy 
mariners  ^nd  gunners  fans  licence, 
felony    .  67 1  to  68 1 

A  mariner  or  gunner,  who  bath 
taken  prefiy  and  departs  fans 
licence,  hath  clergy     678,  67^ 

Where  a  foldier  departing  without 
licence  (hall  have  his  clerg)-,  |Or 

not 
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l^ot  Page  €'11  to  681 

A   divifion  of  affs   tempore   EIJx. 
making  new  felonies    681,  682 
8    £//«,    Sending  Jieep    beyond  fea 
after  former   conviBion^    clergy 
allowed  687 

«7  £^i».  Receivings  refainingy  or 
maintaining  a  popijk  prieft  knofw- 
ingly\  no  clergy  336,  614,  615, 

688 

SI  EUk,  I mBexzhng  king's  armour ; 
within  clergy  jb 

Expolition  thereon  ib 

35  £//«.  cap.  I.  Arecufantrefufing 
to  abjure^  or  after  abjuration  to 
Jcparty  without  clergy  ib 

Expofition  on  this  aa    688  to  690 

Circumftances  neceifary  to  be  al- 
ledged  and  proved       689,  690 

Cap. .  2.    A  popijh  recufant 

refufiiig  to  abjure,  or  after  abju- 
ration  to  depart \  without  clergy 

690 

39  £//as.  1  Jac.  Dangerous  rogue 
banijkedy  or  adjudged  to  the  gal- 
//«,  returning  fans  licence^  with- 
IQ  clergy  691 

BiAt  branded  rogue  begging  or  wau' 
deringf  oulled  of  clergy  ib 

59  Eliz'  PKandering  foldiers  or  ma» 
rinersf  or  idle  perfons  wandering 
as/uc/ii  felony  in  certain  cafes, 
no  clergy  691,  692 

1  yac  cap.  1.   ffllitclxraft;  no 

clergy  694,  695 

—  Cap.  4.  Subject  pafing  fea 
to  ferife  foreign  prince,  ivitkout 
taking  oath  dire&ed\  clergy  al- 
lowed 696 

Cap,  21.  Of  murdir  of  ba- 
flard  children.     Vide  ©blDeilCe, 

Cap.  26.  Acknowledging  fine^ 

'    recovery f  deed  inrolled^  Jiatute^  or 

recognifance^    bail,     or  judgment 
in  name  of  another  not  privy  to 
fame\    .clergy   oufied,    but   no 
corruption  of  blood  or  lofs  of 
dower  ib 

Sail  taken,  but  not  filed  not  with- 
in this  aB  [but  fince  made  felo* 
ny]  ib 

— —  Cap.  31.  Going  with  plague 
iorcf  but  diicoutinued  695,  696 


Statutes  ena^ing  felonies  continued 

down  from   the    time   the  author 

.  wrote  till  thU  time     Page  697  to 

703 

Vide  ©reaking  ^rifon,  15ug^ 
ficrp,  IBurgkirp*  :JFottibikr 
Carriage,  ;Jrorfierp,  iDol^a^ 
mp,  jRape,  i^ucorD,  ^tatutejj 
in  gmeral,  &c. 


All  a^s  fpeaking  of  fines  or  ran* 
foms  at  king's  pleafure,  mean  of 
king*s  Juitices  375 

Prefentment  of  a  negligent  efcape 
by  grand  inquefl  not  fufficient 
to  convict  officer,  becaufe  he 
mufl  be  fined ;  but  fufficient  for 
an  amercement  of  a  viil        d03 

Where  executors  were  fined  for  m 
negligent  elcape  in  their  ttfta- 
tor  60* 

What  the  meafure  of  a  fine  for  a 
negligent  efcape  ib 

Where  a  prohibitory  afi  makes  a 
penalty  recoverable  by  ad  ion  of 
debt,  but  mentions  not  indi^l- 
nient,  party  may  be  incli6ted, 
but   fine  not  to  exceed  penalty 

ii.  171 

^orce*   Vide  iJicceflitp* 
;fforcibIe  (Cntrp* 

If  one  be  indided  for  a  riotous  and 
forcible  entry  contra  formam  flat. 
and  the  llatute  is  mifrccited ;  in- 
didment  quafhed     ii.  171,  172 

Juilices  hy  Jlatute  may  make  reili- 
tution  on  indidment  found  at 
private  feffions  before  any  quar- 
ter-fellions  happen  ii.  21S 

For  removal  of  indi^ment  of  forcible 
entry  by  certiorari.     Vide  KLiX* 

tiorari* 

^Forcible  ?Setamer» 

If  one  hath  been  in  poffeffion  of  a 
houfe  for  three  years,  he  may  de  * 
tain  it  by  force,  by  ^  H.6.  445 

forcible 
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5FoccMe  Carriage. 

Bj  3  /f.  7.  Taking  a  woman  againji 
ker  will  and  marrying  her^  made 
felony  Ptf^^6l4.,  659 

ExpofiUon  on  this  aH      614,  659 

to  662 

Acceifiaries  hefvre  and    receivers 

principals  614,  Q%\ 

'  To  what  women  it  extends  or  not 

660 

Taking  away  ib  one  county  and 
marrying  m  another,  where  of- 

'  lender  indidable  ib 

Marriage  with  confent  excnfeth 
not,  -if  firft  taken  away  againft 
berwiil  ib 

Sfce  may  be  a  witaefs,  tho  a  wife 
d€faa9        301,  502,  660,  661 

Piincipalt  and  acceflsries  krf^re 
oufted  of  clergy  ^  1 

JVIiether  receivers  of  fuck  women 
be  ottfied  of  clergy      614,661 

Forfintore  of  goods  for  treafon 
fame  as  for  felony;  bat  fome 
difference  as  to  grants  of  goods 
fo  forfeited  239 

Forfeiture  of  lands  for  treafon  239 

to  259,  356 

K^  common  law  lands  intailed 
forfeited  for  treafon,  and  fo  by 
26  H.  8.  ^  33  H.  8.  now  in 
force  241 

In  the  cafe  of  grandfather,  father 
and  fon,  grandfather  is  tenant 
in  tail,  fskther  attaint  of  treafon 
diesfirfi,  the  lands  (hali  defcend 
^  to  the  grandchild ;  father  could 
forfeit  nothing,  and  26  //.  8. 
corrupts  not  the  blood  by  at- 
tainder of  the  father  rib 

If  after  26  //.  8.  and  before  33 
H.  8.  which  vefts  all  in  the  king 
without  office,  tenant  in  tail  had 
been  attainted  of  treafon,  and 
bad  died  in  that  interval,  the 
lands  would  hav^  defcended  to 
the  fon  till  office  found;    but 

'   tftufftf  in  cafe  of  tenant  in  fee* 

'  finple  attainted,  and  dying  be- 

fe»  cfict  i  in  this  cafe  freehold 


IS  call  on  king  without  office^ 
and  none  can  take  it  elfe 

Page  242 

King  at  common  law  and  by  25 
H.  8.  was  intitlcd  to  a  right  of 
entry,  where  party  was  in  mere- 
ly by  diifeifm  or  abatement,  but 
not  to  a  right  of  entfy,  where 
pofleflbr  was  in  by  title ;  but  by 
33  H.  8.  king  is  intitled  to  right 
of  entry  in  botti  cafefi,  and  that 
without  office;  but  there  muft  be 
inquifition  or  feifure  to  brin^ 
king  into  9^ual  polfeffion        ib 

If  king  grant  over  before  fiidi 
feifure,  how  grant  is  to  be»  or 
elfe  void  i]> 

One  committing  treafon  hath  then 
a  bare  right  of  a^ion  touching 
lands,  or  a  right  to  reverie 
judgment  given  againil  him,  or 
to  brin^  a  formeaon  or  writ  of 
entry,  but  hath  no  right  of  en- 
try without  recovery  in  fach  ac* 
tion ;  this  right  neither  by  com- 
mon law,  nor  33  R,  8.  is  given 
to  the  kini  by  attainder  oitrea- 
fon ;  ftd  qmare  tb- 

Tenant  in  tail  of  the  gift  of  H.  7« 
reverfion  in  the  crown,  made  a 
feoflfment  in  fee,  and  then  was 
attaint  of  treaifbn,  and  died» 
leaving  iflTue ;  the  feoffor  againft 
his  own  feoffment  could  not 
claim  any  right  at  time  of  the 
treafon,  yet  there  remained  in 
him  a  right  of  intai!  forfeited  tt^ 
'the  king  I  and  king  is  in  as  of 
his  rever^on,  whidi  is  not  fub- 
jed  to-  leafes  duly  made  by  te- 
nant in  tail  before  his  atlamder 

242,  245 

Tenant  in  tail-  general  makes  a 
feoffment  to  the  nfe  of  himfelf 
in  fee,  and  before  26  or  27  H. 
8.  commits  treafon,  and  is  at- 
taint, and  dies,  leaving  iffue 
inheritable  to  the  intail,  then  a. 
fpecial  ad  is  made,  whereby  he 
was  to  forfeit  all  elites  and 
rights ;  tenant  in  tail  can  have 
no  right  againft  his  own  feoff*- 
ment;  but  when  eAate  fetumt 
to  hioi  th«t  is  feffjfeitcKl  by  the 

attainder  i 
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aHaiodcr;  aad  i/jif  fliall  hold 
this  eftate  difcharged  of  the  right 
of  old  intai^  and  that  fliall  ne- 
ver revive  to  the  ifltie;  retro* 
&ea  of  itHf^g  dthe  bv  attainder 
ihall  over-reach  and  avoid  the 
remiiter  wrought  in  the  iflue  be- 
fore Umg^t  adual  feifin  by  the 
aUaio4er,   or  office  thereon 

Baft  243 

Kmg  makes  a  gift  in  tail,  laving 
reverfion  to  himfeli^  attainder 
of  treafon  of  tenant  in  tail  bar- 
red not  his  ifTue,  becaufe  of  34 
B>  8.  which  derogates  from  26 
Cp'  33  H.  8.  243,  244 

But  5  CsT*  6  £.  6.  being  pul/ut  to 
thofe  a^s^  makes  lands  of  the 

Eift  of  the  king  in  tail  fubjed  to 
^rfeiture  for  treafons  244 

At  common  law  king  not  intiiled 
to  a  condition  ot  re-entry  ia 
party  attaint;  but  in  what  cafes 
ne  is  intitled  to  fuch  a  condi- 
tion>  or  not^  by  33  IL  8.     244 

to  248 

Title  to  a  condition  of  re-entry 
defcfibed  ^     ^  244 

Difference^  where  condition  is  tied 
up  to  the  perfon,  or  not  244,  245 

At  common  law  king  by  attainder 
of  treaion  not  intitled  to  ufes 
or  truAs  247 

Trufts  difer  not  from  ufes  in  fub- 
flance  248 

Whether  any  other  ufes  but  truils 
at  making  of  33  H.  8.  248,  249 

Why  truHn  kept  from  being  exe- 
cuted by  27  ^.  8.  248 

Wherein  held  and  ufed  as  different 
from  ufes  ib 

Whether  trufi  of  a  freehold  for- 
feited by  attainder  of  treafon 

248,  249 

Kt'ig  made  a  leafe  for  years  to  c^ne 
for  provifion  of  wines  for  the 
king  in  trufl  for  another,  who 
was  afterwards  attainted  of  fe- 
lony, held  king  ihould  have  the 
truft  248 

So  if  one  outlawed  have  a  bond 
made  to  another  in  trail,  it  fhall 
be  executed  by  information  in 
tuckequer  or  chancery  ib 

Vol.  11. 


By  attainder  of  "e/fy  que  tru/t  w 
fee-iimple,    neither    land,  nor 
trail  comes  to  the  king  or  lord 
bv  efcheat  Pagt  249 

Efcheat  only  U  irftBnm  teuentij  ib 

Attainder  oi  felony  not  within  33 
N.  8.  ib 

Difference  between  a  term  in  grofs 
in  truft  for  party  attaint,  and 
truft  of  a  term  to  attend  inJierit* 
ancet,  qn^oii  forfeiture  for  fe« 
lon^  '  250^  251 

Kifig  intitled  to  a  term  for  years 
in  grofs,,  not  in  point  ofijckeatr 
by  nis  prerogative,,  but  as  hav- 
ing kma  (sf  catuUafelimm^     ib 

At  common  law,  iijn;;  by  attainder 
of  treafon,  not  intitled  to  any 
chattels,    which    party  had  en 

.  autre  drokp  as  executor,  Cs^r*  oP 

.  in  right  of  a  corporation  aggre- 
gate 231 

Baron  poflfeiTed  of  a  tern  in  ri^ht 
of  the /irjne  forfeits  it  by  attain- 
der of  treafon,  &r.  ib 

But  as  to  lands  of  inberitance, 
whereof  he  is  feifed  in  her  right, 
if  he  be  attainted  of  treaion, 
king  hath,  the  freehold,  during 
the  coverture  ib 

So  if  tenant  for  life  be  attainted 
of  treafon,  king  hath  freehold 
daring  life  of  party  attainted; 
and  fo  he  had  before  26  H.  8. 
by  attainder  of  tenant  in  tail. 

251,  25^ 

At  common  law,  and  now,  incafe 
of  a  corporation  aggregate,  no- 
thing was,  or  is  fomited  by  at- 
tainder of  tlie  head  of  the  cor- 
poration 232 

At  common  law,  a  fole  corpora- 
tion, as  abbot,  C^c.  by  attain* 
der  of  treafon  forfeited  to  the 
i/flSr  tlie  profits  of  their  abbey, 
dfe-  during  their  incumbeuc)  ; 
but  their  lucceflbrs  not  bound 
by  fuch  forfeiture  ib 

But  by  26  ^  33  H.  S.  thefe  fole 
corporations  forfeited  the  inherit- 
ance, and  their  fucceffbrs  were 
bound  by  fuch  attainders        ib 

But  5  Ci^  6  E.  6.  reAores  the  right 

offucceifors  253 

£e  By 


I        « 
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Bj  common    law,    all   heredita- 
"  ments,  whether  in  tenure,   or 

•  not,  as  rents,  ^c.  are  forfeited 

•  to  the  kmg  by  attainder  of  trea- 
'  fon ;    but    inheritances   purely 

in   privity,    appropriate   to  the 

•  perion,  are  not  forfeited  either 
'  bv  common  law  or  (latute,  as  a 

•  founderihip,  Uc.  Page  253  ' 
At  common  law  by  hufband's  at- 

'  tainder  of  treafcn   or    felony, 

•  wife  loft  her  dower;  but  contra 
by  1  £.  6.  ib 

By  5  Gj*  6  £.  6.  huiband 'attaint  of 
'treafon,     wife    fliall    lofe    her 

•  dower;  and  it  ftands  fo  now, 
fave  in  treafbns  made  by  parti-- 
cular  tf<ffx,  where  dower  is  fav- 
cd,  as,  Qj'f.  *ib 

Tho   thefc   are  called   royal  cf- 
cheats,  the  ktrg  hath  thefe  for- 
feitures injure  corona^  of  whom- 
focver  the  lands  be  immediate* 
'     ly  held  ib 

A  manor  is  held  of  the  king^  as 

•  of  his  honour  of />.  and 'manor 
efchcats  for  felony  of  tenant,  it 
is  now  parcel  of  the  honour; 
and  if  king  grant  it  out  again 
generally,  it  (hall  be  held  of  the 
honour ;  but  if  it  ef cheat  for 
treafon,  it  is  no  parcel  of  the 
honour;  and  if  grantfcd  out  ge- 
nerally, it  (hall  be  held  in  ca» 
pite  ^34 

Where  land  comes  to  the  crown 
by*  attainder  of  treafon,  all 
mefne  tenures  of  common  per- 
fons  are  extindl ;  but  if  king 
^rant  it  oat,  he  is  de  jure  to  re- 
vive the  former  tenure,  for 
which  petition  of  right  lies      ib 

If  tenant  in  tail  of  the  gift  of  the 
king^  the  reverfion  in  the  king 
make  a  leafc  foryears,  and  then 
is  attainted  of  treafon,  the  kin^ 

•  (hall  a^rd  that  leafe,  tho  tc« 
nant  in  tail  have  iflfue  living; 
yet  if  he  ^er  fuch  leafe  had 
oargained  and  fold,  or  levied  a 


fine  to  the  king^  the  king  fhould 

"  *     (a< '  *     " 
as  there  is  idue 


be  bound  by  (ach  kafe,  as  long 


At  common  law  divers  lords  had 
by  fpecial  grant,  or  in  right  of 

■  their  counties  palatine,  royal 
e/cheats  of  the  lands  held  with- 
in their  franchifes  of  perfons 
attaint  of  treafon,  and  feveral 
inftances  thereof        Page  25-1', 

255,  256 

In  what  treafons  or  not  they  (hall 
have  fuch  royal  efcheats      256, 

25T,  25g 

26  H,  8.  in  force  as  to  forfeitures 
far  treafons  within  25  E.  3.  257 

There  is  a  provifo  in  5  £//«. 
whereby  clipping  is  made  trea- 
fon, to  fave  or  confirm  the  rights 
of  perfons  intitled  to  fuch  royal 
efcheatson  attainders  of  treafon 
witlun  this  a^  ib 

No  like  claufe  in  any  other  mB  of 
new  treafon  ib 

He,  who  hath  jura  regalia^  {hall 
not  have  forfeitures  of  tenant  in 
tail  for  treafon  ib 

Royal  efcheats  by  prefcription  ex- 
tend not  to  new  treafons      256 

271 

Of  the  forfeiture  of  lands  in  a 
county  palatine  by  attaitider  of 
treafon  out  of  a  county  palatine, 
or  i  converfo  28G 

Antlently,  if  one  had  been  (lain 
in  open  war  againft  the  kiug^ 
the  king  did  defallo  take  a  for- 
feiture, and  how,  and  where 
taken  342 

But  in  all  other  cafes,  whether 
of  felony  or  treafon,  if  party 
died  before  attainder,  or  after 
conviction,  and  before  judgment, 
there  enfued  neither  attaiiider 
nor  forfeiture  of  lands  34-3 

If  a  traitor  or  felon  refcue  himj}:lf\ 
Of  'will  not  fiibmit  to  be  arrell- 
t'd,  and  on  reiiftance  is  (lain, 
on  prefentnient  thereof  he  (liali 
forfeit  his  goods  and  chattels; 
but  whether  prefentment  tra- 
verfable ;  per  afcuns^  he  fhall 
forfeit  the  iffue  of  his  lands  for 
a  year  and  day    343,  363,  489, 

to  492,  602 

One  arraigned  for  felony  or  trea* 

fOIly 


.}^* 


r. 
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fohy  tho  tie  be  acquitted,  jet  if 
it  be  found  he  fled,  forfeits  his 
goods  Pa^e  343 

JHovv  far  in  treafdh  attainder  after 
party's  death  oufled  by  flatule 

343,  344 

One  attaint  of  piracy  before  com- 
mtflioners  of  ever  and  terminer  on 
28  //.  8.  according  to  courfe*  of 
common  law  fbreits  lands  anA 
'  goods ;  but  it  works  no  corrtip- 
tion  of  blood  ■  554 

if  hcilband  feifed  i*  Jure  uxhris 
hath  iiTue  by  her,  tind  'then  (he 
commits  treafon,  and  is  attaint 
and  dies,  huftiand  fhall  be  te- 
nant by  courtefy;  contra^  if  trea- 
fon oontmiktedby,  her  before  iiTue 

•  had  359 
Tenant  in  tail  is  attaint  of  treafon ; 
'    Airtg  on  office  found  hath  the 

4^ehoId  duFing  life  of  tenant  in 

•  tali.  359,  360 
•Attainder  of  treaibn,  or  felony  of 

a  copyhoid  given  the  king  no 
forfeiture ;  but  it  regularly  be- 
longs to  the  lord,  if  not  a  con- 
trary ciiflom  360 

By  cultom  of  Kent  lands  of  one  at- 
taint of^  felony  defcend  to  the 
heir  |  c^ntrv  k>t  treafon ;  but  the 
lands  of  one  attaint  of  felony 
by  outlawry,  of  one  abjurihg, 
efcheat  '  ib. 

In  petit  treafon  and  felony  lands 
efcheat  to  the  lord ;  but'  Ming 
fhall  have  Jfeniy  arHum-  tst  ^aj* 
turn    •  ib. 

Ho\^  to  be  computed  ib. 

Tenant  \n  tail,  or  for  life,  or  h«f- 
band  feifed  in  right  of  his  wife 
is  attaint  of  felony,  iing  fhall 
have  the  jtear^  day  and  wajt 
againfl  wife,  ifTue  and  rever- 
fioner  •  ib. 

Forfeiture  for  treafon  or  felony  to 
avoid  nrefne  incumbrances  re- 
lates to  time  of  ofienfe  commit- 
ted ib. 

Two  joint  tenants  in  fee;  one  is  • 
attaint    of   treafon,    and   dies; 
land  furvives  to  the  other,  but 
fubje^i.  to  the  title  of  forfeiture 

360,  361 


If  one  t>e  'outlawed  on  indi£lm^nt 
of  felony  or  treafon,  and  pend- 
ing the  procefs  alien  the  land, 
yet  ifTfw  or  lord  fhall  have  the 
land,  which  he  held  at  time  of 
felony  committed;  attainder  by 
outlawry  relates  to  day  and  year 
in  indidment  Page  361 

In  appeal  of  felony  or  murder  by 
wvit,  if  pending  it  party  aliens, 
''  and  then  is  oatlkwed  before  ap» 
'  pearance,  lord's  efchoat  Is  lofl, 
becaufe  it  relates  only  to  the     ^ 
tine  of  ontlawry  pronounced, 
the  writ  containing  no  certain 
time  of  ofienfe  committed      ib. 
But  contra^  if  ilefendsfnt  had  ap- 
peared,  and  'plaintiff  had  de~ 
'    clared  on  his  writ,  anid  defend- 
ant had   been  convidt  and  at- 
taint ;  or  if  appeal  had  been  by 
'    bill,  and  thereonf  party  had  been 
•    outlawed,    tho   before  appear* 
'    ance,  efcheat  had  related  to  time 
of  fad  committed  to  avoid  me/ne 
incumbrances  362 

Goods  of  perfons  convidt  of  treafon 
or  felony,  or  put  in  exigent  for 
the  fame,  or  who  ffed,  or  fland 
'^  mute,  fbrfeit  to  the  i/»;^        ib. 
To  what  times '  refpedtively  thefe 
forfeitures- relate  •  ib. 

Alienation  made  [of  goods]  ^ond 
fide  by  felon,  or  traitor,  or  one 
that  flies,  mefnt  between  oifenfe, 
or  flight  and  cohvi6tion,*  or  pre- 
fenfment  of  flight  is  good,  and 
binds  the  hing^  if  fraudulent,  it 
Js  void  by  13  Rlix.         362,  361    - 
If  a  felon  be  killed  in  flight,  and 
it  be  found  by  inquifition,  for- 
feiture of  his  goods  relates  to 
the  flight  362 

If  party  comes  not  in,  his  goods 
forfeit  on  award  of  exigent    365 
In  murder,  title  of  lord  by  efcheat 
to  avoid  m<y«^iiH:umbrances  re- 
lates to  flroke  given     426,  591 

ii.  J79 

In  homicide  per  infortvnium^  party 

forfeits  his  goods,  tho  tntitlea, 

quafi  de  jure^    to  a  pardon  on 

courfe  477,  478,  492 

Officer  killing  felon  in  flight,  or 

£e2  ^at 
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tiiat  reAftf,  Ibrfeiit  nothing 

If  the  killing  cunnot  be  attributed 
to  any  ma  of  the  perfon  killing, 
but  of  the  4o^<fiMif  the  former 
forfeits  not  Uh  goods,  qurnft 

492»49S 

Where  one  billing  another  in  his 

own  defeiifo  forfeits  fcis  goods, 

or  not  49S,  404 

Forfeiture  for  flight  diftind  from 

.    that  for  the  felony  ib 

In  petit  larciay  narty  forfeits  bis 

goods,  and  lo  it  acquitted,  Jind 

.    ft  be  found  be  8od  (30 

In  appeal  of  felony  or  robboryt  if 

appellant  omit  nny  of  the  goods 

fiolen  in  bis    appeal,  they  are 

forfeit ;  and  fo  in  the  cafe  of  a 

felfe  appeal  of  robbory,  wb^re 

appellee  came  to  the  goods  by 

baibncnt,  or  finding  958 

If  it  be  found  fifif  vUkm  nrfmrit^ 

that  felon  fledt.nnd  was  killed 

in  Sight,  this  prKfentment*  tho 

after  party's  deatb»  ii  cpoclufive 

OS  to  the  forfeiture  for  the  flight 

11.  154 

Sy  jodgment  of  uimi  [•u  &  4^rt 
party  forfeits  nis  goo4s ;  but  it 
is  no  atteindert  ^or  gives  9Py 
efcheat,  nor  works  corruption  of 
blood  ii.  319 

A  convid  within  cleror  forfeiu  all 
his  goods,  tho  he  be  burnt  in 
the  hand :  yet  thereby  becomes 
capable  of  purcbafing  an4  re- 
taininij  other  goods  ii.  38S,  389 

On  burning  in  the  hand,  he  ought 
to  be  imniedititeiy  reAored  to 
pofleffion  of  hit  lands.       ii*  989 

What  alifnfg  mmy  f^Wf  « "«'Wrr 
ft  p^int  rf  pfenfe^  as  vtell  as  timt 

«r  nn.     Vide  ifaififping  iiU 
tgtniKr. 

/•r  fwtf^itwr^  ^  felo  de  fe,  m^ 
iw  it  uiaUi.    ¥i4e  IMMnO; 

f  elQ  le  &» 
Vide  Corruption  anO  EH!ittii» 
timiBflMooo^ 

Expo&tiof)  on  5  EU%.  making  it 
ielony  without  clergy*  A^er  for* 
aer  conviction  (>83  \o^687 


Former  conviAion  to  oe  connccion 
by  jndgment  Page  394, 689«  685, 

68&,  686 

OflTenfe  in  any  forgery  or  publicc* 
tion  within  this  a^  after  former 
convidtion,  felony  686 

A  convid  of  publiftiing  a  feUin 
deed  forges  a  deed,  it  is  felony 
within  the  a^x  fo  2  emrotrfo  ib. 

How  in4>^enl  for  fecond  of- 
fenfe  to  be  ib 

On  evidence,  record  of  firft  con- 
yidion  to  be  proved,  yet  tl^ 
matter  of  it  not  be  re*eKanmed 

ib 

Where  natedating  a  deed  to  avoid 
n  qian's  own  ieoSipent  is  for- 
gery ;  intent  herein  Qpn&derablo 

68S 

Whet  a  making  forging,  or  aflent^ 
ing  to  a  forgery        683  to  ^^ 

Aflent  eAer  makes  not  e  prindpal, 
for  that  end  it  moft  be  prece* 
dent  or  conceoulent  694 

Making  a  felfe  cuAomary,  forgery 

ib 

Where  Infertiog  a  oUefe  in  a  will 

without  diredion  of  divifor  is* 
forgery,  or  not  lb 

Forging  forrenders,  adinittaiices, 
or  co^rt^roUs,  within  this  aH> 

ib 

Forgiiig  dee4  or  will,  purporting  • 
a  leafe,  or  rent'^charge  for  yeart- 
is  within  it ;  fo  is  forging  affign*. 
nnwnt  of  leafe  for  years,  bnt  not 
of  len4s  in  lr$lmm4  ib 

Where   one   publiflies    a    deed, 
which  he  has  beeti  told  to  be 
falfe,  is  punilhable  within  this. 
aa  c;85 

Forging  a  wiM  of  goods  within  it*- 

ib 

Wh^t  ftatutcs  or  recognizances 
within  it,  or  not  ib 

Jufiioes  ofaffife,  or  ^f^Kand  iermi-- 
msr  iiave  expreily  cogni^snce  of 
offipfe^  againft  this  a^  ;  it  ex- 
tends to  ^.  R,  but  not  to  juf- 
tices  of  peace  ^86 

jFranclHfe. 

He,  who  bath  franchife  of  fV<W- 
i^^/t  g^ves  judgment  of  death 

againU 
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againft  a  ftbii  not  Wtthin  bli 
Jurifdidionv  il  it  CMife  of  feifaro 
of  liberty^  but  not  aittrder 

Larciny  cannot  be  comaniUed  of 
/r^f^tf  trnfej  or  wreck  tUl 
MM;  tbo  he^  that  hatb  thetfi 
in  Doint  of  franchifei  maj  haye 
a  Ipeeial  aAkm  againft  bim  thai 
tokeithem  510 

Bailiff  of  fraochife  having  a  gaol 
and  coftodj  of  a  felon  is  charge* 
mble  for  his  efcape*  and  not  the 
nenff  595 

f  ranchifes  to  be  qait  Jt  mmrdr^m 
imtmmh  Cif  ^imfiii  explained 

Bailiff  of  ftanchife  cannot  execute 
preeeft  within  his  franchifey  but 
hj  fteriffs  mandate  ii.  68 

#W  fnmtlufii  rf"  €wmg€.     Vide 

Coiiu 
Vide  Countp  IMAtJne,  jTorftit^ 

Formerly  all  onder  twelve  ought 
i6  have  been  in  frank-pledge, 
fave  olergymen^  neblemeni  tuid 
knightii  and  their  families 

u.  74 
A  fflofi  excellent  conftitotion 

ii.75 

Vide  Smmenmieir* ' 


5rre((*ttitini»#iirfiitt. 

of  reftitution  on  appeals  on  frefli 
fuit  5S9,  540,  541 

How  frefli  fait  to  be  iaqairckl 

540, 54t 

fvmxi  fkcrt.    Vide  Coronor, 
;f  orftitttre,  3<viue(E  of  4>ffiici;» 


IMPRISONING  one  fo  ilridly, 
that  he  dies,  murder ;  there&re, 
where  any  one  dies  in  gael|  co- 


roner to  be  font  ibr  to  inquire 
of  hb  death  P«jr^  432 

Clerk  of  crown  to  view  body  of 
one  dying  in  king's  bench  pri« 
fon  ii*  dt 

If  mittimus  be  not  in  writing  and 
fealed,  gaoler  liable  to  (aile  m* 
prifonment;  but  not,  if  party 
coaunitled  by  n  court  of  record 

583,  584 

if  connnitmettt  expreft  no  caufe^ 
gaoler  in  fiiife  imprilooment 
may  aver  that  it  was  for  felony 

584 

Bnt  he  at  not  bound  to  receive 
felon  on  fuch  mittimus  595 

Commitmeot  by  a  jufiice  ou^ht  to 
be  to  common  sael }  but  if  of* 
fenfe  committed,  and  party  ta« 
ken  within  a  franchife,  then  by 
fiatute  to  gaol  tiiru  585 

11.  123 

Sometimes  joAices  fend  prifeners, 
not  having  their  bail  readyi  to 
feme  private  prtfotti  as  New 
Prifsu^  tsf€.  till  they  can  find 
bail;  but  tbb  diOiked  by  the 
judges*  ib 

Sheriffs  and  gaolers  bound  to  re* 
ceive  felons,  whether  oommit* 

'  ted  by  juftices,  or  attached  m 
0jici0  by  oonftables  or  private 
men  585,  594  to  597 

By  Aatute  gaols  of  counties  re« 

W 'joined  to  counties  59t 

here  gaolers  may  put  prifoners 
in  irans  to  prevent  their  efcape 

eoi 

Felon V  in  gaoler  by  dureft  of  im« 

priionment  to  make  a  man  be* 

come  approver  agaioA  his  will 

640|  841 
Tower,  an  exempt  prUbn  from 
that  of  the  flieriff  ii.  410 

Charges  of  fending  crimmals  to 
gaol  by  common  law  to  be  bom 
by  vifl  where  taken;  but  by 
ilatute  by  pnfoner,  if  ^bie;  if 
not,  how  levied  ii.  d5 

Vide  Ztatt,  Brt8d|  or  I^Uon. 
ctie« 
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Juftices  may  afOgn  a  coroner  to  an 
approver  ii.  Page  31 

Muft  fend  their  records  determined 
into  the  exchequer        ii.  3 1  ^  3^ 
The  diredion  and  tenor  pf  their 
coromifTion  ii.S'i 

By  8  ^.  2.  no  man  vf  law  (hall  be 
juftice  in  his  own  county  ib 

How  expounded  by  S3  H.  S,  as  to 
the  county  ;  this  prohibition 
ufi^lly  difpenfed  with  by  a  non 
ch ft  ante  ib. 

By  charter  mayor  of  London  of  the 
quorum^  and  fo  in  Norwich        ib 
'May  proceed  qgainil  prifoners,  (if 
iA  gM)   on    inquifition  before 
coroner,   or  any  other  juAices 

ih 
Jpftices  of  peace  mail  fend  to  them 
their  inai6)ments  not   determi- 
ned, whether  of  felonies  ortref- 
^   paffes  ib. 

The  import  of  their  precept  lo  the 
iherin;  in  whofe  name,  and 
under  whofe  tefte  it  is  to  be 

ii:  32,  33, 1261 
What  to  be  done  on  return  of  pre- 
«  cept  ii,  33 

May  take  indictment,  try  and  give 
judgment  fame  day       ii.  29,  34 
May  command  (heriff  ore  $enus  to 
return  a  pannel  ii.  314* 

They  may  deli^'cr  by  proclamation 
perfons  imprifoned,  where  no 
indidment  preferred,  or  indict- 
ment preferred,  and  ignoramus 
found,  which  per  a/cuns^  cam)6t 
be  done  by- juflices  of  oyer  and 
terminer^  or  peace  ib 

May  originally  take  indictments  of 
felony  of  prifoners  in  gaol      #  ib 
Where  felon  is  at  lar^e,  by  which 
of  their>  ppwers  Jn  their  com- 
mifiion  they  may  take  indidtment 
-  ib 

Jaftices  of  oyer  and  terminer^  gaul- 
delivery,  and  of  tlie  peace  may 
make  up  their  records  by  all 
three  of  their  powers;  and  If 
good  by  any  one  comnuflion,  it 
is  fufiicient,  and  bell  fliali  be 
taken  for  the  king  ib 


Prifoner  let  to  ball  in  law  i9<  in 
prifon,  and  therefore  juAices  of 
gaol* delivery  may  take  indi^- 
ment  again^  him ;  but  one  let 
to  mainprifey  not  in  cuftody 

ii.  Page  35 

They  nay  deliver  gaoi  of  perfons 

committed  for  treafon  •  ib 

Others  may  ^   added,  or  their 

power  cgn traded,  by  ajfociatiotr^ 

or  fi  Mom  pmnes  ii.  12S 

Subfequent  juilices  have  power  by 

'    ilatutft  to  give  judgment  on  one 

reprieved  after  convidion 

11.  dS 
May  a^ard  ei^ecatioo  on  judgment 
given  by  former  j  unices  ib 

If  one  be  indided  and  outlawed 
for  felony  before  juftices^Cf 
peace,  yet  if  he  be  in  prifon, 
Dy  common  law  jufiicesofgaoW 
delivery  may  award  execution 
on  that  outlawry  i6 

^ew  juilices  by  1  £.  6.  may  pro- 
ceed in  every  behalf^  as  if^the 
old  commiflions  or  com<niffioner$ 
|iad  continued  not  altered       \ 

il.  35,  4b§ 
Jultices  may  receive  appeals  by  bill 
againit  any*  one  in  gaol  ib 

May  aliign  toroner-tp  an  ^peal, 
and  make  iTrooefi  agakift  appel- 
lee in  a  foreign  cpunty       ii.  36 
Sheriff  is  to  delitter  to  them  namii 
.  of  all  peifon^  in  gaol  or  bailed 

ib  . 
If  an  aS  limit  fpecially  an  offenfe 
to  be  heard  and  determined  by 
j^iilices  of  peace;  quitre^  whe- 
tlier  juilices  of  gaol-delivery,  or 
•yer  and  termini  may  hear  and 
determine  it  ib 

Bat  where  ad  fpeaks  only  of  juC- 
tici^s  in  the  county,  it  may  be 
tried  either   before  juftioes  of 
oyer  and  terminer^   Or  gaol-de- 
livery  ib 

By  ftatute  they  have  power  to  re- 
form pannel  ore  tenus^  either  of 
granci  or  petit  jury  ii.  3 6, 

156*, 26? 

Clerks  of  the  crown,  &c.  are  to 

certify  into  B.R.  names  of  ail 

periopt   outlawed,    attaint,   or 

conyid| 
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convi^,  and  fuch  names  iliall  be 
certified  to  juiiices  of  gaol-de< 
livery  ii.  Page  36, 37 

JuAices  of  gaol-delivery  may  fend 
prifoners  by  habeas-  corpus  to 
(heriflf  of  another  county,  with  a 
precept  for  him  to  receive  them, 
'viz,  for  a  felony  committed  in 
that' county,  the  it  be  out  of. 
their  circuit  ii.  37 

Of  neceflity  juAices  of  gaol-deli- 
very have  in  fome  cafes  power 
oat  of  the  precin£ls  of  their 
county  or  circuit  ib 

Whether  they  can  iflue  procefs  of 
outlawry         ,  ii.>37,  199 

j§.  and  B,  are  indided  before  juf- 
tices  of  peace,  and  bv  4  £•  3. 
indidment  it  deliverea  over  to 
ju/lices  of  gaol-delivery,  J,  ap« 
pears,  is  tried  and  acquitted, 
B.  appears  not,  the  juftices  of 
peace  cannot  make  out  procefs 
againd  B.  becaufe  record  not 
before  them;  nor  can  juftices  of 
gaol-delivery  make  out  procefs 
to  outlawry  returnable  before 
the  juftices  of  peaoe        '  ii.  37 

Neither  can  they  proceed  to  out- 
lawry before  themfelves,  as  juf- 
tices of  oyer  and  terminer^  where 
indidrocnt  taken  before  juftices 
of  peace,  but  the  intire  record 
mm  be  removed  into  B.  R*  by 
certufaiif  and  from  thence  pro- 
cefs of  outlawry  iiTue     ii.  37, 38 

By  26  H.  8.  what  crimes  commit- 
ted in  ff^rles^  juftices  of  peace 
and  gaol-delivery  in  counties  ad- 
jacent to  H^ales  have  power  to 
hear  and  determine  ii.  38 

Repealed,  as  to  treafon,  by  1  €^ 
2  P.  ^  3f.  but  in  force  as  to 
other  felonies  ib 

Thev  arc  by  ftatute  to  hold  their 
feiiions,  where  county-court  held 
but  ftatute  only  directive       239 

They  may,  afler  priioner  has 
pleaded,  take  his  pannel  from 
ftierift*  without  making  any  pre- 
cept to  him  li.  '4^6 1 
Where  cominiflion  fpecial,  they  do 
not  fend  out  a  general  precept 
tp  the  flierift*  to  returz^  juries 
»|;ainft^tbey  come  ib 


New  juftices  may  award  execution 
on  a  party  reprieved  after  judg- 
ment Page. A05 

But  not  fit  to  give  judgment,  or 
award  execution  on  one  re- 
prieved by  another  judge,  with- 
out knowing  on  what  grounds 
the  reprieve  was  ii.  406 

Precepts,  as  venire  fat.  ^c,  by 
them,  need  not  be  otherwi(e 
than    by    award    on    the    roll 

ii.  410 

For  jury-proce/s  ijjued  hyjuft:ce4  of 
gaoUJeiiverv.     Vide  Sftial. 

Power  of  making  juftices  of  gaoU 

"  delivery  im  counties  palatini^  and 

franckifes  refumcd.  A^ide  COUtltp 

Vide  CommclEoit,  Court,  3|uff 
ticejBf  of  aLffift^  3uSto0  of 
Ibeace,  ftrng'^  Bencti,  S>fit 

i0ooD0«   Vide  forfeiture,  %zU 
titution,  jbe3iure« 

<0ranD  )Larcm]^«    Vide  ]Urcuip« 

eranbaur?*  Vide  Jurp^ 


Grant  of  judicial,  or  minifterial 
offices,  concerning  adminiftra- 
tion  of  juftice,  during  ting's 
pleafuroi  is  determined  by  nls 
death  706 

Grant  of  a  judicial  office,  quam 
diu  ft  bene  gejferit^  tho  a  free- 
hold, is  determined  by  his  death 

ib 

But  grants  of  offices  of  a  different 
kind,  or  of  lands  durante  bene* 
placiio^  are  not  determined  with- 
out fome  a6l  or  declaration  bv 
the  fucceiror  io 

Forfeiture  of  soods  for  treafoi), 
fame  as  forfeiture  for  felony; 
but  a  difference  in  grants  thereof 

239 

A  manor  held  of  the  isngj  as  of 
his  honour  of  D,  efcheats  for  fe- 
lony of  t<nant^  it  is  now  parcel 
]&  e  4  of 
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of  die  iionoiir ;  bat  if  it  dTchtttt 
ibr  treafoRi  it  ii  no  {larcd  of 
the  honour ;  and  if  granted  out 
geaerailyi  fiiali  i>e  beld  in  eapitt 

WlIEREtemporal  judge  might 
have  taibOir  notice  inci- 
deiUly,  whether  a  tenet  wm  he- 
ie(y  or  not^  and  niemt  •hfianu 
return  of  diocefan,  have  de* 
livered  party  imprifoned  on  this 
writ  400,  407,  408 

Caufe  neceflfary  to  be  eicpreHed  in 
conmitoient,  in  order  to  be  re- 
turned on  kaheas  corpus  584 

It  is  qua/i  a  vtrrit  of  right,  or  error 
to  determine,  whether   impri- 

f   fooment  good  or  erroneous      ib 

Where  jufiices  of  gaol-delivery 
may  fend  prifoners  b^  tliis  writ 
to  (beriC  of  another  county  out 
of  their  circuit    .  li.  37 

Of  writ  of  kaktM  twpms  ai  fulji^ 

•   €imtdmm^  and  bailimr  thereon 

u.  143  to  148 

What  to  be  done  on  Mtom  being 
filed  ii.  143 

Party  to  be  remanded  till  return 
filed  ii.  146 

Whence  it  iflues  ii.  1 43, 1 44 

When  it  iflfues  ont  of  -C,  B*  or 
Emcke^tter^  It  is  w4ief e  partr  is 
privileged,  or  to  charge  aim 
with  an  aaion  j\.  144,  3111,  315 

If  one  be  fued  in  C  ^*  or  is  fup- 
pofed  to  be  (b  filed,  and  is  ar- 
reted for  a  pre-fuppofed  mifide- 
meanor,  or  Ibr  felony,  this  writ 
lies  there ;  and  if  it  appears  on 
return,  that  party  is  wrongfully 
committed,  the  privilege  ihall 
be  allowed,  and  party  dif- 
charged  ;  or  if  doubtful,  bailed 
to  appear  in  B.  R>  ii.  144 

If  one  t>e  feed  in  C.  B*  and  is  ar* 
relied  and  imprifoned  for  felony 
tst<.  <ho  gaoler  on  J^mhtm  t^rpus 
ought  to  return  the  caufes,  as 
wcU  criminal,  as  that  wbero- 
with  be  is  charged  out  of  that 
court,  yet  C  B.  ought  jiot  to 


-  commit  to  the  Ptett^  nor  tf  (- 
charge  him,  noT  take  bail  to 
anfwer  there,  but  may  l»il  on 
the  adion,  and  remand  him  to 
IberifiTas  to  the  crime  Page  144 

C.  B.  have  now  by  flatuH  original 
jurifdidlion  to  bail,  difcharge^ 
or  commit  on  this  writ  one  com- 
mitted \fs  council-table,  as  well 
as  B,  R.  and  that  tho  party 
hath  no  privilege      ii.  144,  14S 

S.  R.  and  Ckmiewfy  have  an  ori- 
ginal jurifdidtion  lo  grant  this 
writ  and  bail,  (^c.  tho  no  pri- 
vilege retomed         ii.  145,  14t 

Of  iabtMs  €§rpus  ad  facitndmm  & 
rteifnudmm  graefted  by  B.  R* 
when  granted,  and  before  whom 
returnable  ib 

If  a  civil  afiion  and  matter  of 
crime  be  returned,  and  adion 
appear  to  be  fraudulei^  P^^^J 
nay  be  roRumded;  if  real» 
court  may  commit  him  to  tho 
marflml  with  his  caufeS|  tho 
they  are  matters  of  crime       ib 

On  writ  md  faeiwnimm^  &r.  not 
fioffly  a  matter  of  erimo  ought 
to  be  returned,  for  that  veloiUDS 
to  writ  ad /mtjicstmdtm  so 

When  kaUas  effui  in  criminal 
caufes  Hues  out  of  ehancery, 
and  caufe  is  returned,  chancel- 
lor may  judge  thereof,  and  may 
difehaige  or  bail  prifener  to  ap* 
pear  in  B,R.  or  mar  fm^tU 
manihui  deliver  record  in  S.  Jt. 
and  thereon  Bm  £.  may  proceed 
io  bail,  &(.  H.  147 

But  if  chancellor  difdiarge  ham 
not,  but  bail  him,  furety  muft 
be  to  appear  in  £.  1?.  or  if 
chancellor  will  do  neither,  he 
may  commit  hhn  to  fUet  till 
term,  and  then  he  may  be  turn- 
ed over  to  ^.  R.  and  there  po- 
ceeded  agatnft  ;  chancellor  hath 
no  power  to  proceed  in  criminal 
caufes  ib 

Hahtas  ctptts  (before  31  Car.  2.) 
in  criminal  caufes  fhould  regu- 
larly have  ifTued  out  of  chan- 
cery in  vacatiooi  and  B^  R.  in 

ib 
Sending 
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it  rtcipiindum  Bj  chancellor  for 
parfeoi  arrefted  in  cml  canfca 
nol  warranted  by  law,  and  at 
to  perfoni  in  execution^  Ibrbid- 
den  by  ftatote        ii.  Pagt  148 

Hithemt  ftput  remoret  bodjr,  cer* 
iitrmri  record  ii.  21(N  SI  I 

Court  cannot  on  bare  retom  of 
AmUms  corpus  give  any  jnd^enty 
or  proceed  on  record  of  indid* 
Aintf  onleft  removed  bj  ctr* 
iimrari;  bet  it  ftands  in  fame 
liMce  it  did,  tho  return  be  ad- 
judged ill,  and  part/  be  dif* 
cbargcd ;  and  court  mIow  maj 
iflfttc  newprocefa  on  indidmeati 
tho  €Mira  on  k^ktas  frfus  Uk 
civil  caofesy  for  therein  it  if  a 
fuftrJiieAi  ii.  2 10,  2 1 1 

By   whom    hmhtmi   iffmr  to  be 
figned  H.211 

'/tr  9ikir  mmtim.     Vide  Cntl^ 

i^Mf.  Vile  Moni^  IP  jMu 
tiitr,  3uncj0f • 


Vide 


The  iWaral  kinds  of  beeiicide 

424 

Boeucide  defined  425 

JofPoliintanr  homicide  defined  47 1 

In  thia  cafe,  indidment  mufi  find 
fpedal  matter,  or  tf  indiAment 
be  of  murder  or  amnflaughter, 
end  on  trial  it  appear  to  oe  in- 
vohntary,  how  jury  to  find     ib 

Prilbner  in  fuch  caie  muil  plead 
«•/  gmilij  471,  47S 

Divtfieo  of  invdontarj  hoaiicide 

47! 

Homicide  per  it/wtmrntm  defined 
and  exemplified  472 

If  one  fiioot  at  buttiu  and  by  ca* 
fualty  l|is  hand  fliaket,  and  ar* 
row  Kills  a  by-flaader  f#rii|^* 
immmm  ib 


90  u  n  earpettter  or  siatb 
building  cdeally  let  fidl  a  pi< 
of  timber,  V/.  end  kilii 
other  Pmgt  472, 475 

But  if  he  voluntarily  let  it  fall 
widiout  giving  doe  warning 
vrhereby  it  kilU  aaodMr,  it  wSl 
be  at  leaft  manflaughter,  ^mm 
dehitmm  dUigmimm  mm  adiiMi 

a 

So  if  one  be  felliiig  a  tree  in  h'» 
own  ground,  and  it  fall  and 
kill  another,  chance-medley    ib 

Tho  chance  excnfetb  from  felony, 
it  ezcofeth  not  from  trefpaft  £ 

If  two  iriay  at  barrien,  or  run  a* 
lilt  by  if'a/'s  command,  ao4 
one  kfll  the  other,  it  is  per  infw 
eemium  \  but  without  it,  man- 
flaughter 47S 

If  a  icnod-maller  corred  hisfcho- 
lar,  f^c.  who  by  ftruggling,  or 
otherwife  dies,  only  per  it^tB- 
mimm  474 

But  if  correaion  be  with  a  htkal 
infirument,  or  outrageous,  it  ia 
murder  ib 

Several  come  to  enter  the  houfe  of 
J.  as  trefpaflers,  A.  Ihoots  and 
kills  one,  asanflaughter;  comtrm 
If  they  had  entered  to  commit  a 
felony  ib 

Where,  on  an  alarm  that  thieves 
were  breaking  into  the  houfe  in 
the  night,  the  auifier  killed  a 
fervent  hid  in  a  buttery  thro' 
fear  of  being  diicovered  by 
them,  (the  fervant  being  mil* 
taken  for  one  of  the  thieves,  and 
not  difcemed  in  the  dark)  it 
was  held  no  felony;  queere^ 
whether  homicide  per  iuf^rtm* 
mimm  ib 

If  one  knowing  that  people  are 
paffing  along  the  Areet  tnrow  a 
none,  or  Iboot  an  arrow  over 
the  houfe  or  wall,  with  btent 
to  do  hurt,  and  one  is  thereby 
ilain,  this  is  murder;  and  if 
without  fuch  intent  manflaugh- 
ter, and  not  per  imferiumimm^  be* 
caufe  m^  unlawful  475 

One,  in  fliooting  at  a  deer  in  his 
own  park,  by  accident  kills  an* 

other 
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other  man,  homicide  per  inforr 
luiiiumy  but  contra^  if  it  be  ia 
the  park  of  a  llranger  without 
liis  licence,  then  it  is  man- 
ilaughter  Ph^  ^7^ 

Jl.  throws  a  flone  at  a  bird,  and 
thereby  kills  a  man,  to  whom 
no  harm  intended,  per  infortU'- 
nium  ib 

Sut  if  he  had  thrown  \i  to  kill  the 
poultry^  or  cattle  of  B.  and  the 
like  accident  had  happened,  it 
had  been  mandaughter,  but  not 
murder;  becaufe  not  with  in- 
tent to  hurt  the  by-Hander      ib^ 

An  aSf  prohibits  (hooting  in  a  guu 
without  fuch  a  qualification,  and 
under  a  penalty ;  one  .unquali- 
iied  (boots  with  a  gun  at  a  bird, 
and  it  kills  a  by-ftander  by  fome 
accident,  that  ia  another  cafe 
Tfcmid  have  amounted  only  to 
chance-medley;  this  no  more 
than  chance-medley  in  him,keep- 
ing  a  gun  in  fuch  cafe,  being 
only  malum  prohibitum  475,  4*76 

A  fervant  fet  by  hi*  mailer  to 
watch  in  the  night  in  a  corn- 
field with  a  gun  charged,  and 

'  ordered  by  him  to  flioot  when 
he  hct-^rd  any  buftle  in  the  corn 
by  deer ;  mafter  himfelf  irapro- 
vidently  ruQies  into  the  corn, 
fervant  fuppofing  it  to  be  deer, 
ilioots  and  kills  his  mafter,  only 
chance-medley,  becaufe  lervant 
TOifgui'ded  by  ms  orders         476 

But  if  mailer  had  not  given  fuch 
orders,  it  would  have  been 
ma^flauzhter,  becaufe  he  did 
not  afihibcre  debitam  diligen* 
tiam  to  difcover  his  mark         ib 

A,  drives  his  cart  careleflv,  and 
it  runs  over  a  child  in  the  (treet, 
if  A.  having  feen  the  child,  yet 
drives  on  upon  hiiii,  it  is  mur- 
der; but  if  he  faw  not  the 
cliild,  manOaughter;  but  if 
child  had  run  crols  the  way,  and 
cart  run  over  it  before  it  was 
poflTible  for  carter  to  flop,  it  is 
per  infortunium  ib 

Ifone  riding  in  the  ftreet  whip  his 
horfe  to  put  him  into  ipeed> 


and  run  over  a  child  and -kill, 
him,  homicide,  and  not  per  Ju" 
fortunium ;  and  if  he  had  rid  fo 
in  a  prefs  of  people  with  intent 
to  do  hurt,  and  horfe  had  killed 
another,    it  bad  been  murder 

Fage  V\6 

But  ifone  be  riding  in  the  llreet, 
a  by-(lander  whips  the  horfe, 
whereby  he  runs  away  agaluti 
will  of  rider,  and  runs  over  and 
kills  a  man,  it  is  chance-m^Iey 
only,  in  which  cafe  jury  are  to 
find  the  fpecial  matter;  yet 
where  coroner's  inquefl  finding 
fpecial  matter  (lands  untraverf€C^ 
court  will  receive  verdidl  of  n^t 
guilty  on  indidlment  by  grand 
inqueli,  and  party  confeffing  in- 
diflnient  by  cor(^er,  (ball  have 
his  pardon  of  courfe     476,  477 

E-iUing  another  per  inf-ntuntton^ 
not  in  trtilh.  iekmy»  haw  le^s^ 
di6t  concludes;  party  forfeits 
Yi\%  goods,  and  why ;  tho  he 
ought  to  have  qumji  de  Jtue  ^ 
pardon  of  courfe,  yet  h*  is  noir 
to  be  difcharged,  bat  bailed  till 
next  term  tr  fel&ons  to  fuQ  out 
fuch  pardon  477 

Homicide  (x  neceffitate^  partly  vo- 
luntary, |)artiy  invoUintary  *78 

Neceifity  of  two  kinds:  I.  Of  a 
private  nature.  2.  That  which 
relates  to  |mblic  juAice  and 
fafety  ^        % 

Former  obliges  one  to  his  own 
defenfc  and  fa fe -guard,  and  what 
inquiries  this  takes  in  ifi 

Two  kinds  of  homicide  fe  defem^ 
dendoy  and  rcfpcdive  confequen- 
ccs  thereof  ib 

Homicide  fe   defendtnd^    defined 

479i 

What  circumilances  therem  ob- 
fervable  479  to  4d4 

There  being  malice  between  A^ 
and  B,  they  appoint  timib  and 
place  to  fight,  and  meet,  A^ 
fives  lirft  onfet,  B,  retreats  at 
far  as  he  can  wfth  ()ifety,  aiu^ 
then  kilh  A,  who  had  otherwifts 
killed  him,  murder;  becanf^^ 
th«^  met  by  compact  479 

TheiQ 


CONTAINED  IN  THt  TWO  PARTS. 


THere  being  malice  between  ,A. 
and  B.  they  m^et  caiually ;  A* 
afTaults  B.  and  drives  him  to 
the  wall ;  B.  in  his  own  defenfe 

.     kills    A,    this  f€    defendtndQ 

Fage  479 

A'  afTaults  B»  and  B^  prefently 
thereon  ftrikes  A.  without  flight, 
whereof  A»  dies,  this  is  man- 
flaugbter;  iiut  if  J9.  ilrike  Am 
again,  but  not  mortally,  and 
^ows  pafs  between  them,  an4 
at  length  B.  retires  to  the  wall, 
and  being  preffed  oa  by  ^. 
gives  him  a  mortal  wound 
whereof  A*  dies,  ouly/e  dtftn^ 
dtnd^  ib 

«^.  by  m^ri6»  makes  a  fudden  a(- 
fault  oo  B*  who  iirikea  again, 
and. bearing  bard  pa  A.  A.  re*- 
treatsto  tl^  wall,  andinfaving 
himfelf  kiUa  R^  whether  nnir* 
der,  w  /t  defeud€nd9\  wbal 
iad  the  quefiion  depends  on 
4  479,  480 

}n  homicide  yi  deftudendo^  fome 
mH  to  be  done  by  party  killing, 
fof  if  he  be  merely  paQive,  only 
per  infortunium  480 

A'  aiTaults  B.  who  flies  to  the  wall, 
or  falls  holding  his  fword,^  ^r« 
in  hi»  hand,  A.  runs  violently, 
or  falls  on  knife,  ^c.  of  J|. 
without  any  ftroke  or  thruft. of- 
fered by  B.  and  4ie$,  ftr  in/or-' 

,    tuHium\  ^U0re^  whether  A^feh 

.     dtfe  480,  481 

lie,  who  kills  in  his  own  defenfe, 
ought  to  fly,  as  far  as  he  n^ay, 

,  to  avoid  violence  of  aflau)t,  be- 
fore he  turn  on  aflfaiUnt      48 1 , 

483,  486 

Argument  againd  duelling  ib 

)f  gaoler  be  afiaulted, by  prifoner, 
or  flieriflf,  qr  bailiff  in  execu- 
tion of  his  office,  he  is  not 
bound  i^  give  back  to  the  >vall ; 
but  if  he  kill  aflTailant  without 
fuch  retreat,  only  fe  dtfcmdmdo 

ib 

The  like  of  a  confiable^  pr  waU^h- 
man  481 

Pat  if  prifoner  refiiU  nott  but  flies, 
jret  oificer  fyi  Um  ftf  relcufi 


gives  prifoner  a  mortal  ^ilrolc^ 
it  is  murder;  for  here  was  no 
affault  iirfl  made  h^  prifoner, 
and  fO' cannot  be  Je  de/endendm 
in  oflicer  Page  48 1 

Difference  between  civil  actions 
and  felonies  '    ib 

If  one  be  in  danger  of  arreil  bj 
cap,  in  debt,  (Be.  and  he  flies^ 
and  bailiff  kills  him,  murder  ib 

But  if  felon  flies,  and  cannot  be 
otherwife  taken,  if  he  be  killed, 
juftiliable,  and  officer  forfeits  no- 
thing ;  but  perfon  killed  forfeit! 
his  goods  ib 

A  thief  affauUs  a  true  man,  either 
abroad,  or  in  his  own  houfe,  to 
rob  or  kill  him,  true  man  not 
bouod  to  give  back,  but  maj 
Jfttftify  killing  affailant,  and  it 
is  no  felony  ib 

It  A,  affault  B.  fo  fiercely,  that^. 
cannot  fave  bis  life,  if  he  give 
back,  or  if  ^.  £aiU  to  the^round, 
whereby  he  cannot  fly,  ii  J?.  kills 
A.  it  1%/e  defendettda  482 

Where  flrfl  aflailer  may  be  faid  im 
kill  the  affailedyr  dtfendendo^  or 
not    .  482  to  464 

If  A.  afllhiilt  B.  and  B.  thereon 
re-afTault  A,  and  A,  flies  to  a* 
void  the  affault  of  B.  who  piir« 
faes  him,  and  then  if.  bein^ 
driven  to  the  wall' turns  again, 
and  kilis  B^  whether  fe  defen^ 
dend9  482 

But  if  A.  aflaults  B,  Hrf{,  and  S. 
re-affaults  A,  fo  fiercely,  that 
A*  cannot  retreat  to  the  wall,  or 
other  non  utiray  without  danger 
of  his  life,  nay,  tho  A.  fall  on 
the  ground  on  the  afl!ault  of  B* 
and  then  kills  B,  murder  or 
manflaughter  ib 

Where  one  is  aflfaulted  fo  fiercely, 
that  he  cannot  fly,  law  will  in- 
terpret this  neceihty  to  a  flight 
to  give  him  the  advantage  oty^ 
defendeudo:  but  centra^  where 
flrfl  affailant  is  re-afllsulted  fo  vi- 
goroufly  that  he  cannot  fly,  law 
will  not  let  him  take  advantage 
^fthisneceffity,  theconfequence 
of  his  own  wrong   .  ib 

Where 


A  TABLE  or  TR£  PRINCIPAL  MATTERS 


WlieTO  A.  the  Mt  aflailant  ilies» 
and  the  >ffnv  ia  mlerrupledy 
and  B.  the  iirn  aflaolted  purfues 
A'  to  kiH  brm,  and  A,  after  bit 
iiffhtf  on  neceffity  of  favtng  his 
lift,  kUb  B.  it  is  but  ft  dtftn^ 

^  dtmd9\  but  when  done  altoge- 
ther, witboat  any  interral  of 
tligjlit  or^parttag,  and  B.  gains 
the  prefent  advantage  by  his 
addrefs  or  courage  to  preclude 
4ight  of  A.  and  then  A.  kills 
him,  manflaughter  Fate  4^$ 
FInrht  to  gain  8dTantaj;e  offi  W#- 
ftndend^  to  party  killni^  moft  not 
be  feiened,  or  to  gain  adTaa- 
tage  of  breath,  G^r.  it  muft  be 
from  the  dancer,  as  far  as  party 
can,  either  by  reafon  of  feme 
wall  or  other  mm  nltrm^  or  as 
iercenefs  of  aflailant  will  permit 

ib 

Whether  partv  kiBing  was  coiUy 
of  ftrft  breach  of  peace,  coofider- 
able  in  thefe  cafes  ib 

What  offeoie,  if  one  kill  another 
In  the  neceflanr  favinc  of  the 
life  of  a  man  aflaolted  by  party 
llain  484 

J.  aflaolts  the  mafler,  who  flies  as 
far  as  he  can  toaroid  death,  for- 
▼ant  kills  A.  in  defence  of  his 
mafter,  it  is  homicide  4/{/ifiN/Mi^ 
tkt  maflery  and  fervant  ftiall  have 
his  pardon  on  courfe  i  fo  where 
mafter  kills  in  neceflary  defence 
of  fervant  ib 

Like  law,  where  huiband  kills  in 
defence  of  wife,  parent  of  childy 
and  /  cMver/0  ib 

How  far  relation  of  acquaintance, 
and  mutual  fociety  will  excufe 
one  companion  kiilinr  in  necef- 
fary  fafe-guard  of  life  of  an« 
other  ib 

Killing  one  attempting  to  rob  or 

kill  another  in  cafe  of  neceffity 

puts  him  in  condition  of y#  Je^ 

feadeMiU  his  neighbour  484i,  485 

A  woman  lulb  a  man  aflaulttng  to 

ravifli  her  in  die  attempt,  fi  j/r* 

fendinA  485 

So  it  is,  if  hdband  or  fiither  kill 
him  in  the  attempt|  if  it  could 


not  be  otfaerwife  prevented ;  bet 

if  it  might,  it  is  manflaughter 

What  the  ofienfe  in  kiUing  him, 
that  takes  the  goods,  or  doth 
an  injury  to  the  houfe  or  pof- 
ieffion  of  another,  herein  many 
differences,  as  between  a  trel* 
paflTable  and  felonious  «if,  and 
tekmiotts  mas  tbemfelves       485 

to  489 

If  if.  pretending  title  lo  the  goods 
of  if.  take  them  away  ftom  B. 
as  a  trefpafler,  B.  may  juftify 
beating  J.  but  if  he  beat  him, 
fo  that  he  dieS|  it  b  manflangh^ 
ter  485,  486 

J.  ii  in  pofleflioo  of  J/s  houfe, 
B.  endeavours  to  enter  en  hhn, 
A.  can  neither  juflifyaflault,  nor 
beating  of  B^  becaaie  B.  had 
nghl  of  enuy;  but  if  i.  be  in 
poirefBon  of  a  houfe,  and  B.  as 
trefoafler  enters  oi^him,  J,  may 

mMt^r  mammt  imp§ntrt  to   put 

him  out,  and  if  B.  refifi,  and 
aflanlt  A.  then  A.  mav  juftify 
beating  him  tU  fm  mffmk  de- 
mtfmt  ,  465 

Bot  k  A.  kiU  him  in  defence  of 
bis  houfe,    it  is  manflaughter 

485,  486,  487 

J.  being  in  pofleflion  of  a  houfe  by 
title,  B.  endeavoured  to  enter, 
and  (hot  an  arrow  at  tbem  with- 
in, and  A.  from  within  fliot  an 
arrow  at  thofe  that  would  have 
entered,  and  killed  one  of  them; 
not  ft  df^ndemd9^  but  man- 
flaughter, becaafe  no  danger  of 
if.'s    life   from    them    without 

485,  486 

KB.  had  entered  into  the  houfe, 
and  ii  had  gfntly  hid  4fi  kmmds 
on  him  to  turn  him  oat,  and 
then  B.  had  turned  on  him  and 
aiattlted  him,  and  A.  had  killed 
bim,  fe  if  jB.  had  entered  on 
lihn  and  aflaulted  him  firft,  and 

A.  had  killed  him,  it  had  been 
enlyyir  drfkndmdi^  tho  entry  of 

B.  was  not  to  murder,  but  as  a 
trefeaflbr  to  gain  poOefliott  486 

d.  in  hiah  eafe  being  in  his  own 

bottfe 
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koufii  seed  vol  flj  «s  far  as  be 
caa  i^m  486 

Httibiiul  killi  a4uUec«r  in  toe  «^, 
manflsagbtor  ib 

Differ«iiQe  between  killiog  a  nan 
attemptaM  an  «^|  which  is  fe- 
loojT  or  otoerwifei  as  (o  making 
i%fi  irfmdind^  tsfc*  ib 

If  one  come  tie  fob  ne,  and  take 
my  goods  as  a  felon^  and  I  kill 
^iniy^  it  is  me  igfeudtnJk  at  leaft^ 
and  in  fioane  cafes  juftifiabie    il> 

At  common  law,  if  a  tUef  had  af- 
(aulted  a  man  to  rob  himi  and 
he  had  killed  him  in  the  aflanlt, 
it  bad  been  f$  diftnJend^i  but 
f  ir<rrr,  whether  he  had  forfeit;- 
ed  his  goods  4&7 

One  attempting  a  barj^lary  with 
intent  to  fieal,  or  kiU*  or  at- 
tempting to.bnm  the  h<Hife  of 
apotherf  if  owner  of  the  houfei 
or  anjf  within  had  (hot  and  killed 
the  perfon  lb  attemptiaf,  this 
had  been  no  felony  or  forleitnre 

ib 

Bj  24  H.  8.  kilting  any  one  al« 
tempting  any  lobbery  or  mur« 
der  in  or  i^ear  the  highway,  Ufc^ 
or  in  a  manfion-houfe,  or  at- 
tempting to  break  a  manfion- 
houie  in  the  night  by  any  perlbn, 
4/r.  h^  who  kills  (tho  a  lodger 
or  fervant)  fiiall  be  abfolutely 
acquitted  and  difcharged  of  the 
death  of  fucb  perfon  .    ib 

There  beit^  malice  between  A. 
and  B^  and  having  fought  often, 
and  afterwards  meeting  (udden- 
\y  in  the  Hreet,  A.  faid  he  would 
nght  him«  B,  declined  it»  and 
fled  to  the  wall,  and  called 
others  to  witnefs  it,  and  4.  pur- 
fuedand  ftruck  him  firft,  and^« 
in  his  own  defenfe  killed  him,  he 
was  acquit  from  any  forfeiture 
by  this  o^  487,  488 

Trerpaflas  ip  houfesy  or  in  or  near 
highways,  are  left  as  before  this 
«^  481 

It  doth  not  indemr\iQr  killing  a  fe- 
lon, where  felony  not  accom- 
panied with  force  as  killing  one 
attempting  to  piok  a  pocket   ib 


What  breaking  of  a  hoofe  in  Ilit 
day  this  aS  extends  to,  or  not 

Page  489 

One  attempting  wilful  burning  of 
a  hoofe  u  killed  in  the  attempty 
the  killer  is  free  from  forfeiture 
without  aid  of  this  «^  ib 

If  any  felon,  after  felony  commit- 
ted, refift  thofe  that  attempt  to 
take  him,  or  fly  and  be  kiUed, 
this  killing  no  felony}  but  thie 
aH  relates  not  to  it  ib 

If  a  fekm  before  arreft  refifis  and 
flies,  or  after  arreft  efoapes  and 
flies,  imd  the  officer,  not  being 
able  to  take  him  without  killiog^ 
kills  him,  officer  ftiall  be  found  n§i 
gaihji;  but  if  he  could  have 
been  taken  without  killing,  it 
is  manilaushter  at  leaft'  in  the 
officer,  and  jury  is  to  inquire, 
whether  done  of  neceffit^  or  not 

489,  44fQ 

So  where  private  man  without  war- 
rant,  of  neceffity  kills  a  fekm 
refitting  and  flying  before  arreft, 
or  after  arreft  efcaping  and  fly* 
in|r,  tho  felon  net  indided,  it 
is  juftifiable,  for  in  fuch  cafe, 
law  makes  every  one  an  officer 
to  take  a  felon  587,  388 

ii.  77,  78,  82 

A  felon  is  taken,  and  in  bringing 
to  gaol  efcj^pes,  villagers  purfue 
and  of  neceffity  kill  him,  they 
flmll  be  acquitted         489,  4M 

A  felony  done,  but  not  by  A  and 
B.  hath  a  warrant,  or  itu  and 
ery  comes  to  B^  as  conftable  to 
take  Jl,  A^  attempts  an  efcape, 
or  refifts,  B.  kills  him  of  ne- 
ceffity, tho  4^.  be  pot  indited, 
juftifiable  499 

In  all  cafes  of  homicide  by  necef- 
fity inatter  may  be  Ipecially 
prefented  by  grand  or  coroner's 
inqueft,  and  thereon  part^f  may 
be  preienlly  diCcharged  without 
beinjK  put  to  pleads  out  may  b^ 
indiaed  ^gain,  if  former  indid* 
ment  falfe  ;  cQntra^  where  indid- 
ment  fimply  of  murder  or  man- 
flaoghter  491,  492.  ii.  J  58 


A  tABLE  OK  TH1|:  PRINCtPAL  MAYtERS 


^Xpolttion  on  21  E.  1.  de  mtile* 
fnitoribvi  in  parcit         P^g^  ^9 1 

Cafes,  where  nrifoner  is  not  to  for- 
feit his  gooas,  but  be  acquitted, 

•  Te«capituiated  493,  494 
^.  (hooting  at  rovers,  if  B.  after 

arrow  delivered  of  his  ownac.- 
cord  runs  into  the  place,  where 

"  it  is  to  fall,  and  fo  is  killed,  ji» 
forfeits  nothing,  qu4ere  49'J 

If  coroner**  inqueft  find  fpecially 
Je  de/endendoy  party  (hall  be  ar- 
raigned and  tried,  whether  it 
ivas  in  his  own  defence  or  not, 
before  he  ihall  have  his  pardon 
of  courle  493 

A  conHable,  who  commands  king  V 
peace  in  an  affray,  is  reiiAed, 
he  need  not  give  bade  to  the 
wall,  and  if  he  kill  thofe  that 

•  refifl,  itisjufHfiable  494 
Killing  a  rioter,   who  refifts,  by 

iheriff,  judice  of  peace,  orcon- 
ilable,  or  his  dfliAants,  no  felo- 
ny at  common  law,  nor  makes 
any  forfeiture        53,  294,  495, 

496 

What  autht)ri ty  kQmicide  in  execu- 
tion qf  jufiice  requires  in  the 
judge  and  officer,  who  executes 
the  judgment  497 

Where  judge  hath  jurifdi6lion,  tho 
he  err,  officer  in  executing  judg- 
ment juflified;  contra^  where 
judge  hath  no  jurifdidion      501 

If  after  or  before  a r reft  A,  an  in- 
nocent man  fufpe6led  draws  his 
fvvord  and  aflaults  B,  the  party 
fufpeding,  and  B.  preffeth  on 
bim,  either  to  take  or  detain 
him,  and  in  confli6l  A.  kills  B, 
it  is  murder;  but  if  B,  kills  A. 
juliifiable  ii.  83 

If  before  or  afler  arrefl,  bailiff  on 
alfault  made  on  him  kills  the 
party,  it  is  juliifiable,  neither 
IS  he  bound  to  retreat       ii.  83, 

118 

If  perfons  porfued  by  peace-offi- 
cers for  felony,  or  oreach  of 
peace  or  juft  fufpicion  thereof, 
as  night-walkers,  ^c.  fltall  not 
.  yield  themfelves  to  thefe  offi- 
cers, but  either  redfi  or  fly  be- 


fore taken,  or  Vetn'g  taken  feU 
cue  themfelves,  and  refiilorfly^ 
and  afe  on  necelfity  flain ;  n6 
feloqy  in  officers  or  affiilants* 
tho  parties  killed  arc  inttecrent 

ii.  Page  85,  86 

By  their  refr(!ance  againft  authori- 
ty of  the  iin^  in  his  officers,  tbey 
draw  their  own  blood  on  them*^ 
^  fefves,  and  are  ftcceffaries  to 
their  own  death         ti.  86,   )18 

One  charged  with  fufpicion  of  fe- 
lony on  jnil  grounds,  andwher6 

-  a  felonv  is  afhially  done,  tho 
he  be  innocent,  yet  if  he  refill 
officer  afler  notice  that  he  is 
fuch,  and  afFatilt  him,  and  of- 
ficer kill  him,  no  murder  ii.  92, 

95 

if  he  fly,  and  cannot  be  other- 
wife  taken,  whether  officer  may 
kill  him  490.  it.  93 

One  it  dangeroudy  wounded,  and 
coiiflable  is  killed  on  purfuit  of 
offender,    murder;     but  if  he 

*  kills  offender,  juliifiable     ii.  94 
A  warrant  ilfaes  agakifl  one  fdr 

trefpafs,  or 'breach  of  the  peace, 

*  and    he    flies,    and    will    not 

*  yield  to  arrefl,  or  bein^  taken 
efcapes,  and  officer  kills  him, 
murder  ii.  117 

But  if  he  either  on  attempt  to  ar- 
reft,  or  after  arrefl  affault  offi- 
cer who  hath  the  warrant,  writh 
intent  to  efcape,  and  officer 
(landing  on*  his  gusk'd  kills  him, 
neceffity  excufeth  him,  and  he 
is  not  bound  to  retreat  ii.  1 17, 

118 

Where  a  warrant  tffues  againfl  a 
felon,  or  only  as  one  fufpe^^ 
and  either  before  or  after  he 
flies  and  defends  himfelf  with 
ftones,  &£•  fo  that  officer  kills 
him  on  neceffity,  no  felony: 
and  fo  where  conftable  doth  it 
virtttte  officiij  or  on  purfuit  of 
iue  and  cry  ii.  1 1 8 

But  where  warrant  is  againft  one 
fufpedt  only,  what  cautions  to 
beufed  ii.  118,  119 

Private  man  may  "arreft  a  felon ; 
if  he  kill  him  of  necelfity,  he  is 

esL- 
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excufable ;  but  then  it  is  at  his 
peril  that  he  be  a  felon ;  if  not,  at 
lead  nianflaughter  ii.  Page  119 

In  cafe  of  juUinable  homicide,  or 
that  which  is  not  felony,  what 
coroner's  inquell  to  finely  and 
how  indiAment  to  be,  and  what 
proceedings  to  be  had  therein  in 
order  to  difcharge  the  prifoner 

ii.  303 

In  indi^lment  or  appeal  of  felony 
defendant  cannot  juftify,  but 
Ihall  have  advantage  of  it  on 

'.    general  iffue    .  li.  304 

Felony  committed  by  B,  but  A. 
that  arreils  him,  knows  it  not, 
law  fame  as  if  he  knew  it,  only 
what  he  does  k  at  bii  peril  ii.  78 

Vide  ^Forfeiture,  smttrtmcnt, 
JuDgmmt,  spurlw:  ano 
^an0iausi)ter« 

t^ominc  repIegwntJo*  VidciSaiU 

Where  aflemblv  to  defend  one's 
houfe  juflifiable ;  it  is  a  man's 
caftle  of  defence    445,  487,  547 

If  one  be  anTaulted  in  his  houfe  by 
a  trefpaflTer  attenptiiig  to  gain 
pofFeHioDi  he  need  noLily  asfar 
as  he  can,  for  he  hath  the  pro- 
ledlion  of  his  houfe  to  excufe 
him  from  flying  4S6 

Where  an  aJJauUy  battery  or  Aomi" 
cide  is  extufabU  or  jUjiifiabUy  in, 
defence  of  p^jfefjlon  of  a  man*i 
houfe^  or  not^     Vide  i^omiClDe, 

IpurDcr  anD  4paiuBflaug()ter* 
iCue  atiD  Crp* 

A  good  warrant  to  purfue  and  tak^ 
criminals  without  warrant  oT* 
judice  of  peace,  and  tho  no 
contflable  be  in  purfuit ;  and 
killing  any  of  the  purfuants  by 
malefa^or,  murder;    all  male- 

*  factors  in  f^me  field  principals 
in  the  murder  465 

Conftable  and  vill  bound  to  pur- 
"  fue,  or  elfe  fineable       S^r  ii. 

•  ^-99,  102 


One  prefent  at  commiflion    of  t 

felony  bound  to  endeavour  to 

take  felon,  or  raife  hue  and  cry 

PagebBS^  ii.  99,  102 

It  is  the  old  common  law  procefs 
af\er  felons,  and  fuch  as  have 
dangeroufly   wounded  another 

ii.  98 

£y  Weflm,  I.  perfons  on  hue  and 
ery  not  purluing  felons,  how 
punilhable  ib 

By  4  £.  1 .  how  and  in  what  cafes 
to  be  levied  ib 

Statute  of  W^inton  makes  a  further 
proviiion  touching  hue  and  efy 

ii.  98,  99 

Levied  and  not  purfued,  an  ar« 
tide  inquifible  in  the  leet  ii.  99 

Tho  fonietlmes  proper  to  have  a 
juflice  of  peace  to  dired  his 
warrant  for  railing  hue  and  cry 
yet  not  of  necffity,  or  fometime 
convenient        ii.  99,  100,   102 

Purfuants  in  conflable's  afliflance 
may  plead  the  general  iffue  on 
1  ^  2[  Jae,  therefore  expedi- 
ent conUable  be  called  to  this 
aft  ion  ii.  99,   100,  104 

Yet  may  be  raifed  by  country  in 
his  abfence,  which  is  called  cry 
de  pais  ii.   100 

*lf  raifed,  and  no  felony  commit"* 
ted,  or  on  an  innocent  man, 
how  they  that  raifed  it  are*pu- 
niaiable  ii.   102,  104 

Where  murder  to  kill  purfuants, 
tho  without  warrant  or  con  liable 

465.  ii.  100 

What  party  raifing  it  is  to  do, 
and  what  duty  of  conflable 
thereon  ii.  100,  101 

Pufuants  on  a  fuppofed  felony, 
not  actually  committed,  may 
arreft  and  proceed,  as  if  real 
felony  done  ii.   101,   102 

There  needs  no  averment  that  a 
felony  was  done  in  juflificatloh 
of  imprifonment  on  hue  ai>d  cry 
levied  *  ii.  101,  102,  104 

Yet  it  mull  be  averred,  that  an  in- 
formation was  given  that  the 
felony  was  done,  if  arrefl  oe  by 
that  conftable  that  firll  received 
the  information,   and  fo  raifcd* 

the 
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He  i«#  mndcfyi  or  iftncft  wac 
made  by  that  conHable  or  ihoTe 
mlh  to  wluMtt  Ame  and  ay  caaie 
at  fecoQd  haiid»  what  mtift  bo 
arerrod  ii.  /'^e  lOi 

Aa  i0<  and  rr|i  neitber  do(cribes 
ttor  nanos  perfon  of  fdon»  but 
onljr  felony  done;  and  therefore 
arreft  of  perfea  b  left  to  dilcre* 
lion  of  confiabIe»  or  people  of 
fecolid  ot  third  vilt;  be  that  ar« 
tc6s  any  one  on  facb  general 
Jar  ana  rr^  miift  aver  that  be 
fiiftiededt  and  (hew  a  reafoo- 
able  cauie  of  fiifpicioii  ib 

If  oao  porfued  oo  A»€  and  cfy  be 
in  a  boufe^  and  doors  Aiat^  and 
refilled  to  be  opened»  oooftable 
on  demand^  &c.  w^  break 
open  doors  it*  102 

Same  law  on  daogerooa  wound 
given^  and  hu  and  crj  levied 
on  offender  ib 

If  offender  cannot  be  otherwilo 
taken  may  be  killed  ib 

Conflable  en  i«<  and  tty  may 
fearch  in  fufpeAed  places  with* 
in  his  viU»  yet  his  entry  nmft 
he  per  9£m  aperiOf  tor  be  cian* 
Bot  break  open  doors  barely  to 
fcarch^  ualefs  party  be  there 

ii.  lOf 

It  b  a  fort  of  proceG,  whereby 
coofiahle  may  arrefi  by  defcrio- 
tioa  ab 

Parfuants  to  take  fucb  as  the/ 
have  probable  caufe  to  fufpea 

lb 

Who  are  fufpkioos  perfons        ib 

Where  they  that  live  and  have 
land  in  the  hundred  are  oompe* 
tent  witaeffes^  os  nol«  in  adioa 
agaiafi  hundred       ii,  280^  9a  1 

tectiicr« 


3iMI.  Htmitick  ttiB  9gBinaiu 

REGULARLY  oo  incapacities 
eacule  the  parties  from  da« 
mages  to  be  recovered  againft 
iMm  ill  a  civil  a&ioa  for  any 


#^  done  by  tbem  $  bat  cmirMf 
where  proceedings  are  aJ  pm^ 
nmm  Page  16 

idiHy^  maiueft^  and  lunae^^  fall 
under  Ihe  general  name  iewttm* 
tim  29 

Tho  by  law  no  man  (ball  avoid  hb 
own  mit  for  thefe  defed%  tho 
bb  heir  or  executor  may»  yet  as 
to  capital  offenfe^  he  hath  the 
advantage  thereof  ib 

lift  defcribed;,  iJkuji  er  m^  how 
tried  ib 

Dewumim  etecidentalis^  vet  advem* 
tiiim^  book  what  caufes  it  pro- 
ceeds 50 

Diftriboted  iato  a  partial  and  to- 
tal inianity  ib 

or  nartia)  infaftity  S0»  412 

It  leema  aot  to  eseufe  jpait/  ^ 
doing  any  capital  oSenia       SO 

Moft  omnders  under  a  degree  of 
partial  infanity.  when  they  ccNn- 
mit  their  offenles  30|  412 

Difficult  to  define  bdivifible  line^ 
that  divides  perfefi  and  partial 
infanity  SO 

It  muA  reft  on  etrcwaftaacot      ib 

CaotioB  afuiaft  lalMuaaQity  to* 
wards  derods  of  boman  iMiture, 
and  i  tmtret^  againft  fod^gMat 
iadttigaace  la  great  cfiiaea     ib 

What  aMafare  of  uadeHlanding 
b  AiScient  not  to  exeufe  in  ca- 
pital offenfes  ib 

A  total  alienatioB  of  mind  eip- 
Cttfeth  ib 

Accideatal  dementimt  whether  to- 
tal  or  partial,  diftinguilked  iato 
pkremjiis  and  7ar«acf  SI 

Tho  moon  bath  great  iniaeaaa  in 
all  difeafes  of  the  brain  SO 

When  fucb  perfons  are  in  the 
height  of  their  difteiaper     ,    ab 

One  absolutely  mad  (or  a  ilayi 
killing  a^otoer  in  that  diftem- 
per  b  aquaUy  met  fmiiiy^  as  if 
mad  without  mtermiffion        ib 

When  ludd  intervab  ocdinarilr 
bappoo  to 

Crimes  committed  by  bmatirks 
duiifur  their  lucid  intervals  art 
fubijea  to  fame  puniftmenti,  ^s  if 
they  had  no  fucn  defed         ib 

Ali< 
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Alienations  and  contrails  made 
during  fuch  intervals  bind  their 
heirii  and  executors        IPogi  30 

'Accidental  dementia^  whether  tern" 
p9rary  or  ptrmanent  is,  eitberyVr- 
rvr^  t^c,  or  delirium f  Qfc,         \b 

'The  caufes  and  eii«6ls  of  /wor^ 
&r.  and  fo  of  delirium^  ^c,     ib 

Dementia  affeSatay  or  drunken- 
nefs  regularly  excufeth  not,  ex- 
cept in  two  cafesy  and  what 
thefe  are  S2 

Eafy  to  counterfeit  madnefs       ^ib 

Degrees  whereof  vajiousy  fome  fui- 
ficient,  fome  not,  to  excufe  in 
capital  o/Tenfes  32,  33 

'  How  madnefs  with  rerpe6l  to  of- 
fenders to  be  tried  33 
'  Ideccy^  Cs^r.  how  tried  in  order  to 
the  commitimmt  or  ciiilody  of 
peribn  and  eftate  ib 

King  has  an  intereft  in  an  ideot, 
but  in  cafe  of  a  tun0iick  k  is 
only  a  trufl  in  him  ib 

•  Party   found  ideot^    fife,   may   be 

'  lirousht  before    ohancellor   or 

king  tor  infpe6lion  ib 

All  men  of  age  of  difcretion  fup- 

'  pofedy^ff/,  unlefs  contrary  prov- 
ed, and  that  as  well  in  cafes 
civil  as  -criminal  ib 

If  one  be  a  litnatick^  and  hath  lu- 
eida  inHrvalla^  and  this  be 
proved,  yet  law  prefiimes  a6ls 
or  ofTenfes  of  fuch  a  perfon  to 
be  committed  in  thofe  lucid  in- 
tervals, uniefs  contrary  appears, 
and  fhat  as  well  in  civils  as  -cri- 
minak  34 

Jn  civil  caufes  he,  who  alledges 
an  0^  done  in  time  of  lunacy, 
iijuft  iirl£lly  prove  it  fo  ;  yet  in 
criminals  (vviiere  court  is  to  be 
fo  far  of  counfel  with  prifoner, 

•  AS  to  a  dill  in  matters  of  law,  and 
true  ftating  the  fad),  if  a  luna- 
lick  be  indited  of  a  capital 
crime,  and  this  appear,  wit- 
neffes  muil.be  examined,  whe- 
ther.prifoner  under  adual  lunacy 
at  time  ofoffenfe  done  ib 

'  Snrdtts  and  mutus  a  nati'uitate  pre- 
fumed  an  ideoty  unlefs  contrary 
appear  ;*  if  fo,  'he  may  be  uied  ^ 

-       VOJL.  il. 


and  executed,  tha  caution  to  be 
ufed  herein  ^^g^  34- 

If  one,  vf\i\\0  fane^  commit  a  ca- 
pital   offen/e,    and  before  ar- 
raignment    become    abfoiut ely 
mad,    he  ought  not  to   be  ar- 
raigned during    fuch    phrenfy, 
but  remitted  to  prifoQ  till  he  re- 
cover 34,  35 
If  fuch  a  man  after  his  plea,  and 
before  trial,  become  of  nou  fane 
memory^  he  fhali  not  be  tried  ; 
or  ify  after  his  trial,  he  becon^^ 
fo,  he    Iball  not  receive  judg- 
ment ;    or    if   after   judgment^ 
%  his    execution  fhail   oe  fpared 
and  why            '  35 
Proper    to   impannel    a  jury    to 
inouire  ex  officio  touching  fuch 
iniantty  ib 
If  a   madman   commit   homicide 
duHng  his  infaniiy,  and  continue 
fo  tULhexzomcs  to  bear/aigned^ 
he    ihall  neither   be   arraigned 
nor  tried,  but  remitted  to  gaol, 
to  remain  in  c?q)e6lation  of  king^%> 
grace                                         ib 
Sutfit'in  fuch  cafe  to  fwear  a  like 
inqueft  ex  oficio                         ib 
if  one   in  a   phrenfy  happen  by 
fome  over-fight  to  plead  to  in- 
didment,    and    is  put    on   his 
trial,     and   it    appears    to    the 
court  that  he  is  mad,  judge  in  * 
difcretion   may  difcharge   jury 
of  hin^  and  remit  him  to  gaol 
to  be  tried  after  his  recovery ; 
but  if  there  be  no  colour  of  evi- 
dence  to  lind    him   guilty,    or 
there  be  pregnant  evidence  to 
prove  his'  infanity  at  time  of-fact 
done,  in  favour  of  life  and  li- 
berty, it  is  fit  that  the  court  pro- 
•  ceed  to  trial  in  order  to  his  ac- 
quittal and  cnlargemont    35,  $6 
One  during  hi^s  infanity  commits 
homicide  or  petit  treafon,  and 
recovers  his  underflandingt  a|id 
bqing  indided  or  arraigned  for 
fame  pleads  not  guilt y^  he  ought 
to  he  acquitted,  ,quia  non  felleo 
animo                                               36 
No   difference  whether    pbrenzy 
permanent  or  tempocary,  pro- 
X  £                                  vided 
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vided  fa6l  be  done,  while  party 
under  that  diftemper      Pfige  ^^ 

Madman  cannot  ad  ^er  eledionem^ 
or  imteHti9W€m  36,  37 

Such  infanity  as  cxcufeth  in  h^mi' 
cide^  ex<;ufeth  in  treafon  ib 

Whether  there  be  any  exception 
to  this  rule  37 

Jury  may  find  one  nw  comp^x  ei- 
ther not  guilty^  or  the  matter 
fpecialiy  28 


Sufficient  notice 'that  a  man  is  a 
bailiff  by   faying  /  arrefi  you 

Paoc  461 

Juflicesof  gaol-delivery  not  bound 
to  take  extrajudicial  notice  of  a 
fecond  commiflion,  (nor  of  ru- 
mours and  reports)  the  like  in 
cafe  of  a  fheriff  499 

F^r  cafes  of  misfortuncy  and  ca/u^ 
alty  falllikg  in  wiiA  the  caft  of 
ignorance.     Vide  JgomfciOe* 


None  of  the  (latutes  extend  to  i%> 
didmentSy  nor  is  a  defedlive  in- 
didment    aided    by    verdid 

ii.  193 

Vide  aimenmnmt* 

JefUJt.     Vide  ft\pr\:p  bp  i&ta:* 

tute^  S&eligion,  STitafbn^ 


Jsnorance* 

Jgnoranee  ^f  ia-su  or  penalty  ex- 
cufeth  not  one  of  age  of  difcre- 
tion,  or  compos  mentis  from  pe- 
nalty of  the  breach  of  it ;  out 
in  H>me  cafes  ignorantia  faHi 
excufeth  42 

•  ignorantia  eorum^  qua  quis  fcire 
tenetur^  non  excujat  ib 

Where  ignorance  of  the  perfon  ex- 
cufeth in  homicide  ib 

Jac,  I.  iffued  feverai  commiflions 
of  gaol- delivery,  X^c,  juflices 
went  their  circuit,  hin'g  died, 
yet  they  proceeded,  tho  in  ftrid- 
liefs  of  law  they  were  determin- 
ed by  i/ff^'s  demifc,  yet  judges 
Were  excufeJ  499 

Ignorantia  Jut  is  in  fome  cafes  ex- 
cufeth a  judge,  much  more  /f- 
norantia/a/li  lb 

Receipt  of  felon  afler  attainder  in 
fame  county  makes  not  perfon 
acceffary  without  notice        323 

Every  man  within  vill  bound  to 
take  notice  of  conftable  in  the 
day,  tho  not  in  night  withput 
notice  461 


BImpeactnnmt* 

Appeals  of  treafon  by  particular 
perfons  oufted  by  1  H.  4.  im- 
peachments by  the  commons 
frequent,  becaufe  rather  qtta^ 
grand  indidments  than  appeals 

349.  ii.  150* 

It  is  a  prefentment  by  the  moll  fo- 

lemn  grand  inqueit  in  the  realm 

ii.  150* 

3|mprifonnient*      Vide  airrfff. 
Commitment,  ^iHttict  of  ie  e^ce  ♦ 


3[nca;»cttiejer« 

Divided  and  fubdivided  15 

Ordinarily  no  incapacity  excufes 
thefe  perfons,  that  are  under 
them,  from  civil  adions;  but 
contra^  where  proceedings  are 
ad  panam  16 

In  all  cafes  of  infancy,  Cs^r.  if  one 
incapable  to  commit  a  felony  be 
tndided  by  grand  inquefl,  and 
thereon  is  arraigned,  petit  jury 
may  either  find  him  generally  not 
guiltyy  or  the  matter  fpecialiy  28 

Vide  (ioberture,  3ofot,  Jjino^ 
fancr,  ^v&mt,  Iftins,  SpaCer 
anD  ii^trbant,  iliteceffitp,  )6a^ 
rent  anD  Ct|t10, 

For  ca/ualty.     Vide  IgomiCiO?* 

JnMctment* 

The  fpecification  oT  higk  treafon 
conulls  principally  in  this  ag- 
gravation, that  it  is  contta  Ti* 
geaniiaju^f  debitum.  58 

Prpdihrii 
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ProJifori^  imports  a  breach  of  trufl 
owing  to  the  kin^  Page  59 

How  indidment  of  treafon  (hall 
conclude  ib 

Indidment  of  treafon  agaihfl  alien 
amy  Ihall  be  laid  to  be  contra 
dominum  fuum^  and  not  natura* 
lem^  £«/r.  but  Ihall  conclude  cw^ 
tra  ligeantitf  Jua  debt  turn  ib 

For  compaj/ing  death  of  king,  aueen^ 
or  prince^  how  treafon  and  the 
inducement  to  the  overt-a6l  to 
be  fet  tbrth  108 

The  overt-ad  to  be  fet  forth  in 
purfuance  of  the  treaibn  alleged 

108.  ii.  187 

Several  overt-ads  may  be  laid| 
and  proof  of  any  of  them  main- 
tains indidment  \22 

An  adual  rebellion  or  infurredion 
mull  be  expreil  in  indidment 
by  the  name  oi  levying  war   144 

Indidment  for  counterfeiting  i^ing*s 
coin  ou^ht  to  fliew  particularly 
what  kmd  of  coin,  but,  tho 
ufual  to  exprefs  the  numbers, 
unneceffary  ii.  187 

For  clipping  or  impairing  coin, 
C^c,  it  mun  purfue  the  words  of 
5  iif  IS  Eli%.  and  conclude  cois- 
tra /or mam  Jla tuts  i  and  this  not 
only  in  cafe  of  clipping  foreign 
coin,  but  alfo  the  coin  of  Eng- 
laud  220 

Indictment  mufl  (hew  it  was  lucri 
caufd  328.  ii.  190 

Indiament  againft  receiver  of  a 
traitor  mull  be  fpecial  of  the  re- 
ceipt, and  not  generally  that  he 
did  the  thing,  which  may  be 
otherwife  in  cafe  of  a  procurer, 
counfellor  or  confenter         238 

All  treaibn  it  a  mifprifion  of  trea- 
fon and  more;  and  he  who  is 
alhlling  to  a  treafon,  may  be  in- 
dialed  of  mifprifion  of  treafon 
only      .  374 

How  indidroent  of  murder  ought 
to  conclude,  Etfic^  &c,        42*/ 

ii.  187,  188 

In  indidment  of  manflaughter  on- 
ly, if  others  be  indided  as  ac- 
ceifaries  before^  Iddidiment  is 
void  againft  them  431 


If  ji.  be  indided  of  murder,  and 
B,  as  accefTary  before  by  pro- 
curement, and  A.  is  found  guilty 
of  manflaughtcr  only  B.  (hall  be 
difcharged  Page  437 

How  indidroent  to  be  againft  per- 
fons  prcfent  and  aflifting  to  a 
murder  ib 

Where  d.  came  with  J?.  to  beat 
C  and  B.  beat  him  till  he  died, 
indidment  antiently  fet  forth 
the  matter  fpecially,  but  now 
it  only  runs  that  A.  was  prefent 
aiding  and  aflilting  4lO 

Indictment  of  murder  requires  thefe 
^'Ords,  felonicl  ex  maUtia-  fud 
prtteogitatd  interfecit  ^  murdra* 
vit^  of  fimple  homicide  only/r- 
lonici  interfecit  450,  466 

ii.  186,  187,344 

Implied  malice,  or  malice  in  lavvr 
maintains  general  indidment  of 
murder  460 

Where  homicide  is  within  I  ^ac.  of 
ftabbin^^  ufual  to  prefer  two  in- 
dictments ;  one  or  murder,  an- 
other on  the  affy  and  put  pri- 
foner  to  plead  to  both,  and  to 
charge  jury  firfl  with  indictment 
of  murder,  and  then  with  the 
other  on  the  a^^  becaufe  if  con- 
vict on  either,  clergy  ouiied 

468.  ii.  239,  240 

How  indictment  on  this  a^  to  be 
to  ouft  clergy  468 

It  need  not  conclude  contra  formam 

flat,  becaufe  it  makes  qot  the 

offenfe,  but  ouds  clergy  ib 

Tho  none  oufted  of  clergy  but  he 
who  (labs,  yet  being  tormed  on 
the  a<?  is  a  good  indictment  of 
manllaughter  againft  thofe  who 
were  prefent  and  alHfting,  and 
thereon  principal  in  firft  degree 
may  be  convict  of  lingle  man- 
(laughter,  and  acquit  of  mai)- 
ftaughter  on  the  aSl      468,  469 

In  cafe  of  involuntary  homicide, 
indictment  may  (ind  the  fpecial 
matter  471 

In  homicide  of  ntceffity  grand  in- 
queft  mav  prefent  the  fpecial 
cafe,  ana  party  be  prefentiy 
difcharged  \  but  he  may  be  in- 
JF  f  9  diaed 
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dided  de  ndvo^  if  matter  falfe ; 
contra^  if  iii(li6lment  (imply   of 
murder  or  manflaughter      Petge 

491,  4^2 

One  indided  on  coroner^s  inqued 
is  acquitted,  petit  jury  are  to 
inquire  of  the  man  flayer,  whidi 
fcrves  as  indidlment  againd  him 

ii.  65,  300 

Indidlment  y^  Aefendendo  good  be- 
fore juftices  of  gaol -delivery, 
but  nqt  of  the  peace.         ii.   130 

,</^.  indided  quod  primo  die  MaiiySr- 
cundo  £iiz.  a^ud  C.  habens  in 
^ann^  ^c,  gladium^  (*/r.  [/f/«- 
nict\  percujit^  &c.  iand  not  faid 
adtunc  &  ibidem^  male  ;  becaufe 
dayy  year  and  place  relate  only  to 
the  having  the  fword,  not  io  the 
flrpke  ii.  17»,  179 

In  indidment  of  murder,  day  and 
place  as  well  of  (Iroke  as  other 
ad  done  inducing  death  as  of 
death  muft  be  exprell      ii.  179, 

180 

Indi6lix)ent  againil  A*  that  he  apud 

,  N.  in  com,  prad.  afTaulted  B,  of 
O.  in  com,  prad,  Cs*  ipfum  adtunc 
f^  ibidem  cum^  Cs?f.  percujit 
nought ;  it  cannot  refer  to  both ; 
and  if  only  to  one,  it  mufl  be  to 
the  lafl,  and  then  it  is  infenfible 

u.  180 

Indidlment  of  murder  cuju/dam  ig^ 
noti^  good  1 8 1 

No  need  of  addition  of  perfon 
robbed  or  mur4ered,  fave  for 
diilindlion  ii.  182 

Indidment  charges  that  7.  S.fidem 
adhibens  to  the  pri(oner,  and 
nefcicni  potum  pr^td,  cum  veneno 
fore  intoxicatum  accepit  t*f  bibit^ 
and  fays  not  venenum  pr^d, 
noughtj  not  to  be  fupplied  by 
implication  ii.  184 

Indidment     quod    A.     exonercrvit 

iormentum^  ^c,  v  erf  us   B.   dans 

€1  unam  mortalem  plagam^  with- 

.  out  faying  percujpt^  nought       ib 

.  So  if  dedii  mortalem  piagam^  with- 
out ^^rc//^/  lb 

^  A.  be  indided,  qithd  1  Dec.  ^c, 
apud^  ^c,  feUnicej  ^  ex  malt* 
tid  fud  pracogitatd  in  ^  fufer 


I 


B.  tnfult,  fecit ^  G/  cum  qnodam^ 
tjfc.  adtunc  (*f  ibidem  percu^t^ 
Cs'f.  thcfe  Yford*  feloaice  Cs*  ex 
malitid  fud  applied  to  the  aflfault 
run  alfo  to  the  Ilroke,  becaufe 
placed  in  the  beginning  of  the 
fentence,  and  done  adtune  ^ 
ibidem  Fage  184,  185 

What  requilites  to  indidment  of 
murder  or  manflaughter  more 
than  other  indidments  ii,  185  to 

189 

tf  alledged  that  party  was  killed 
with  a  fword,  and  proved  that 
he  was  killed  with  another  wea- 
>6n,  indidment  maintained; 
mt  contra^  if  with  another  "kind 
of  death,  as  firangting,  tafc,   185 

The  kind  of  ^  poiion  mufl  be  al- 
ledged ;  but  if  proved  to  be  done 

.    with  another  kind,  bene  ib 

Kf  killing  was  with  a  fword,  it  mufl 
be  flievvn  in  what  hand  oflfender 
held  it  ^         ^^ 

In  dextrd  fud^  without  faying  dex» 
trd  manuy  nought  ib 

"Price  of  weapon  to  be  fet  down,  or 
elfe  mud  oe  faid  to  be  nnllius 
•valoris  419.  li.  185 

Indidment  muA  fhew  in  what  part 
of  body  party  killed  was  wound- 
ed, if  fuper  bracktumj  t^c. 
without  faying  right  or  leA, 
male  ii.  185 

In  finifhro  bracioy  infiead  of  brackio^ 
infenfible  and  ill  ii.  186 

Wound  laid  circiter  pedtusy  ill      ib 

Supen'  partes  pofleriotes  corporis^ 
nought  ib 

B\xi/uper  faciem^  or  caputs  or  dex' 
ttam  partem  corporis^  or  infimd 
parte  veutris,  certain  enough 

ib 

Where  length  and  depth  of  wound 
to  be  fliewn  or  not  ib 

If  ii^  evidence  it  appear  to  be  an- 
other kind  of  wound  in  another 
place,  indidment  maintained  il> 

Uiual  to  alledge  deceafed  was  in 
pace  Dei^  but.unneceflary         ib 

Necefla^y^tp  alledge  Disjrty  died  of 
the  \Youo|^,  and  alfo  time  and 
place/as'well  of  deatki  as.  the 
w«und  giveni  and  why  ib 

The 
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The  form  of  fuch  allegation    Page 

186 

As  well  in  ipdidment  of  man* 
flai^gbter,  as  piurder,  the  flroke 
is  to  be  allj^dged  to  be  mortalis 
piaga  ib 

Piaga  expounded  ib 

If  indidlment  of  murdei'  wants  ex 
mail  it  d  fud  ^lacogitata^  clergy 
allowed  ii,  187 

]iVhat  injdidlment  on  21  Jac,  a- 
gainfi  cfinc fating  death  of  bafi^rd 
children  hj  t^e  motkfrs  muu  fet 
forth  ii.  190,  ?88 

\i  need  not  coi;icIude  contra  formam 
fiat.  aH  creating  pp.n^w  crime, 
jl?t4  di^'ecU^g  only  t,he  .evidepce 

i;.  289 

"Jf  .one  be  indified  and  appealed 
Jbefore  fai^e  juAif:es  ibr  fan\e 
n^ur^cr  vt  other  jRpIony,  where 
there  (hall  be  a  cejfet  procejus  on 
jthte  indiQment;  apd  fo  wher^e 
jther.e  is  an  inquifitiqn  before  the 
coroner  oJT  ^m^u^ffery  and  return* 
,ed,  and  Jikewife  indidmeiU  ibr 
faiAe  o^enie  by  grand  .inq^ueft 

y..221 

ly^^t  i^ords  ^\qceflary  in  indid- 
ment  of  murder  to  oiiil  clergy 

ii.  344 

^.  ipdi£l;[;d  as  hayj^ig  giveui  the 
mortal  flrolce,  B.  and  C.  as  j)re- 
ifent  a^d  ai&fiing,  if  proved  that 
jp.  gav^. the  .mortal  ftroke,  and 
^.  apd  C  we^e  pre  lent  ^nd.  af- 
/ifl^ng,  it  maintains  indl^qient, 
and  ^11  ouil  of  c((^rgy ;  contra  on 
fuch  indi^m^nt  pp  1  Jmc.  of 
^abhingy  .be  ^hat  eave  the  ilroke 
.in.fuch^caie  (hklliiave  his  clergy 
437, 463.  ii.  185, 292, 344,  345 

£vfiry  ip4i3p<^nt  to  oull  acceffa ry 
hej^re  of  ,his  clergy  by  4  W  5 
P.  i^  M.  f^uft  run  malitio/^e^  as 
in  murder,  ^c.  ii.  339,  344 

Hoivindidment  for  robbing  houfes 
(within  5  i*f  6  £.  6.)  to  be  laid 
ip  Qrder  (o  ouft  per  ions  prefent 
^nfl  a0i(lfng,  but  not  entering, 
pf  their  clergy,  by  4  dSJ*  5  P\ 
13  M.  "  521,  522 

l^ow  indidm^nt  l^id  on  5*^6  E. 
,6.  j&>r.)>{e,aking  tlie  lodgings  of 


A.  at  Whitehall^  (H^g's  man- 
£on-houfe,)  and  taking  thence 
feveral  goods  of  A.  and  others 

Page  522,  523 

How  indiSment  to  be  formed  on 
this  aa  ii.  354,  362 

All  lodgings  in  TThitehall  part  of 
the  king^%  houfe,  but  in  an  inn 
of  court  each  chamber  is  a  ftf- 
vera!  manfion-houfe,  and  whole 
it  Qiall  be  fuppofed  to  be  522, 
523,  527,  528,  554,  556 

J^didmen^  on  39  Elix.  againft 
brraktng  a  houfe  in  the  day  muft 
precifely,  and  in  what  manner, 
follow  the  aa   .        525.  ii.  170 

Ufual  to  add  tempore  diurno  to  pud 
clergy  ii.  179 

If  either  indictment  purfue  not  the 
a^y,  or  evidence  maintain  not 
indidment,  prifoner  to  have  his 
clergy ;  and  on  fuch  indi6tme;it 
may  be  acquitted  of  dealing 
againfl  the  a^^  and  convic^  of 
fimple  felony,  t,ho  indictmci^t 
conclude  contra  formam  fiat,  fo 
on  .indictment  on  23  H.  ^,  or  5 
<5'6^.  6.  '    525,526,535 

Tho  indictments  in  thofe  cafes  be 
fpecial,  and  conclude  fometime 
contra  formfimflat,  yet  they  in- 
clude felony  at  common  law  j  for 
contra  forntatn  fiat,  is  unneceffa- 
,ry,  fo  as  clrcmnftances  recj^iired 
by  \)\Q  a^  be  purfued;  for  thefe 
a^s  piakc  not  the  telony,  but 
ouft  clergy  525,  535 

One  indicted  on  39  EUz,  (hall  not 
be  ouited  of  his  clergy  by  any 
other  aB  526 

^f  A*  compiits  larciny  in  a  dwell* 
ing-houfe  within  23 //.  8.  and 
carries  the  goods  into  a  foreign 
county,  and  be  inducted  there  of 
larciny  and  cpnviCt,  and.  jury 
ijnd  value  of  goods  to  be  only 
\2d,  tho  it  appear  on  trial  in^ 
foreign  county  that  it  was  with- 
in the  i2<?,  be  Axall  only  have 
judgment  of  petit  larciny  536 
How  indictment  of  burglary  to  be 
laid,  and  what  words  e/Tential 
549^  550.  ii.  168,  184 
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How  indidlment  of  burglary  (hall 
be  laid  for  breaking  and  entring 
a  church  with  a  felonious  intent 

Pagre  556 

If  ^.  hires  a  chamber  in  the  houfe 
of  ^.  for  a  certain  time,  and  it  is 
broke  open,  whofe  manfion- 
houfe  it  thall  be  fuppofed        ib 

It  (hall  be  fuppofed  manHon^houfe 
of  owner,  where  lodgings  of  fer- 
vants  are  broke  open  557 

How  indidment  to  be  laid  to  com- 
prife  both  burglary  and  felony 

559,  560 

Where  in  burglary  thcfe  words  ed 
intentionc  ad  furandum^  or  com- 
mit fome  other  felony  are  necef- 
farjr  560,  561 

How  lndi6lment  to  be  for  burglary, 
felony,  and  felony  on  5  C?*  6 
£,6.  560 

Where  time  of  day  is  material  to 
afcertain  the  nature  of  the  of- 
fenfe,  it  muft  be  expreil  in  in- 
dictment, as  in  burglary,    t^c. 

ii.   179 

Indidtment  of  burglary  mufl  be/V- 
Unick  £5*  burglar  iter  fregtt  (ff  iu" 
travft  ii.  ISi 

In  cafe  of  burglary  or  robbing 
houfes,  on  what  flatutes  princi- 
pal to  be  indi6ted  to  oufl  acceflfary 
^^ar^  of  his  clergy        363,364' 

Wl^at  words  in  larciuy   effential 

504,  508 

If  J.  felonioufly  take  my  horfe 
from  me,  and  B.  from  him,  B, 
may  be  indifled  as  oft  felonious 
taking  from  me  507 

Every  indidtment  of  lareiny  ought 
to  fuppofe  the  goods  fiolento 
be  the  goods  of  lomebody     512 

^uad/elonic^  cepii  qaandam  peeiam 
panni^^.  S.  without  faying  de 
^onij  l^  catallis  J.  S.  nought 

ii.  182 

Indid^ment,  quldfeUnU^  eepit  bona 
ignotij  bona  capclla  tempore  va^ 
cationisj  or  bona  capeltee  in  cujio* 
did  J.  S.  good  512.  ii.  181 
How  indi6lment  to  be  for  ftealing 
bells,  or  goods  from  a  church  ib 

If  ^.  have  a  fpecial  property  in 
goods,  as  by  pledge,  &c.  and 
the  goods  be  flolen^  they  mud 


be  fuppofed  in  the  indidment 
the  goods  of  ^.  Page  bl2 

If  ^,  bails  goods  to  B*  to  keep, ' 
&r.  and  i.  be  robbed  of  them, 
felon  may  be  indided  for  larci* 
ny  of  the  goods  of  ^.  or  B. 

513,     ii.  181 
Indidment  for  dealing  goods  of  a 
/^eme  covert^  maU  513 

If  goods  of  an  inteflate  before  ad<r 
miniflrationbe  ilolen,  they  (hall 
be  fuppofed  the  goods  of  the  or- 
dinary;  or  if  the  goods  of  an 
executor  before  probate  be 
dolen,  they  (hall  be  fuppofed 
the  goods  of  the  executor ;  nei- 
ther ordinary,  nor  executor 
need  (hew  his  title      514,  515. 

ii.  181 
But  without  faying  de  bonis  tS'ca^ 
taliis  of  the  executor,  or  ordi- 
nary, mall  515.     ii.  181 
Digging  a  dead  body  out  of  the 
grave,     and    dealing    (broud, 
whofe  it  fliall  be  fuppofed       ib 
If  ^.  put  a  winding  (heet  on  the 
dead  body  of  B,  and  a  thief  digs 
up  the  body  and  deals  the  dieet, 
it  may  be  luppofed  de  bonis  A. 

515 
Indidment  ot  lareiny  from  the  per  ^ 
Jon  how  to  belaid  to ood  clergy 
by  8  £//«.  529 

A,  commits  a  robbery  on  the  high- 
way in  com,  B.  of  goods  to  value 
of  12^.  only,  and  carries  them 
into  a  foreign  county,  A»  may 
be  indidted  of  lareiny  in  foreign 
cOunty ;  but  he  mud  be  indict- 
ed of  robbery  in  proper  county 
507,  536.  ii.  349 
If  A*  be  indided  of  lareiny  in  fo- 
reign  county,  and  jury  find  va- 
lue to  be  only  12</.  heftiall  only 
have  judgment  of  petit  lareiny^ 
tho  it  appear  on  examination  on 
trial,  that  it  was  a  robbery  5S6 
Larcinies  committed  of  feveral 
things,  tho  at  feveral  times,  and 
from  feveral  perfons,  m^y  be 
joined  ii.  173 

Indidment,  qudd  invenii  quendam 
hominem  mortuum^  ac  fe(oniclfu'> 
rattu  ejt  duos  tunieas^   without 

faying 
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faying  de  Bonis  tsf  catallis  cujuf- 
dam  igtfti^  ill  ii.  Page  181 

Sjfod  cefii  ^  a/^rtavii'^^oan  t*f 
tatalla  B.  without  fhewing  what 
in  certain*  ill  ii«  1S3 

Number  and  value  of  things  ftolen 
to  be  expreft  ii.  182,  183 

Where  proper  to  ufc  tl^e  word  pre^ 
tiif  or  ad  valenciam  ii<  1 85 

But  not  material,  if  thefe  terms, 
be  converted  ib 

If  one  preiii^  ^c.  be  added  to  fe- 
ver al  thinics  where  it  (hould  in 
clerk  (hip  be  applied  feverally, 
it  is  good,  if  party  be  convidl 
of  all;  but  poflibiy  contra^  if 
convid  but  ot  part  ib 

Qu^filwcil  cepit  20  vues  matrices 
Cff  agnoSi  or  matrices  ^  vervecesy 
ill;  but  ewtra^  if  20  9ves  ge- 
nerally ib 
De  quatuer  fifcis  ^  eifiis^  good, 
becaufe.>^9ffyM<>  ib 
^odfelwtici  abduxit  unum  equum^ 
nought,    without  faying    cepit, 
&e.                                   ii.  18i 
Sjf^d  fttratus  eft  unum  equum^  but 
trelpafs  for  want  offelouici 

ii.  172,  183 
If  a  thief  finding  little  about  A.  by 
menace  of  oeath  force  him  to 
fwear  to  fetch  him  a  greater 
fum,  which  he  doth,  a  general 
indidment   of  robbery   will  do 

532,  533 
Vifilenter  in  indi£iments  o^  robbery 
muft  be  both  a  Hedged  and  prov- 
ed 534 
How  indidlment  mud  be  ib 
To    ouft  clergy  indidlment  and 
convidion    muft   be  o£  robbery^ 
in  vel  prope  alt  am  'uiam  regiam^ 
and  not  via.  regid  pedeftri^  Cj/r. 

535.     ii.  349 

But  if  laid  prope  altam  viam  regiam^ 

fufficient  ib 

Pjsjundtive  in  vel  prope  ufual  in 

thefe  indidlmenls,  tho  they  ought 

to  be  certain,  yet  not  fubllance, 

but  only  to  afcertain  point  of 

chergy  ib 

7kames  alta  via  regia^  and  if  it 

were  not,  yet  near  it ;  how  in- 

di6tment  to  be  of  a  robber/ 


committed  in  a  (hip  below  th^ 
bridge  Page  535,  536.   ii.  349, 

350 
How  indi6lment  o^ piracy  to  be  to 
work  corruption  of  blood     353 
In  arfin  how  indidlment  to  be  567 
A,  intending  to  burn  the  houfe  of 
Bn  thereby  burns  the  houfe  of  C» 
how  to  be  indided  569 

In  rape^  how  indidmcnt  muft  be 
laid  628,  632.'   ii.  184 

If  one  be  indided  at  a  leet^  quod 
f clonic}  rapuit^  if  removed  into 
B.  1?.  he  (hall  not  anfwer  to  it 
as  a  felony,  but  trefpafs  ii.  112 
In  cafe  of  efcape^  if  party  hath  not 
been  indided  at  time  of  efcape^ 
how  indidment  againfl^^tf/^'-  to 
be,  and  how  in  the  cafe  of  a  rescue 
where  party  refcued  before  he 
was  inuided  599 

But  if  party  hath  been  indidted  and 
taken  by  cap.  before  efcape  or 
refcue,  how  then  it  muft  be  .  ib 
How  indictment  muft  be  laid  in 
cafe  of  felony/or  breach  of  prifon^ 
if  party  hath  not  been  indided 
before  breach  of  prifon^  and  bow 
other  wife  599,  607,  610 

City  of  London  indtded  for  an  ef 
cape^  as  a  mifdemeanor,  which 
was  not  conclufive,  but  traverf- 
able  ii.  154,  155 

Indictment  o(  forgery  after  afot" 
mer  convi^ion^  and  judgment  muft 
recite  the  record  thereof  686 
If  one  be  indiCted,  for  that  ratione 
tenure  of  certain  lands  he  is 
bound  to  repair  a  bridge^  it  muft 
be  alledged,  where  thofc  lands 
lie  ii.  181 

Indictment  of  aflault  in  quendam 
ignotum^  good  ib 

Indictment  againft  A,  that  he  is 
communis  latro^  champartor^  ^c. 
mal}  512.     ii,  181,  1^2 

But  communis  barr,e^ator^  &/  pads 
domini  regis  per  tut  bator^  ^*  Utium 
feminator^  ^exr^;  foof  indiCtmept, 
that  he  is  no^ivagns         it.   18'i 
Indictment  ofbarretry^  concluding 
contra  for  mam  ft  at,    or    diver  ^ 
forum  ftatutorumj  good,    tho  no 
direCI  ftatute  againft  it    ii.  191 
F  f  4  Whether 
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Whether  in  harrttry  vill  need  be 
alledged  ii.  Page  180 

How  indiflment  mufl  be  for  a/V/Vrjf 
a  fnalntaintf  ef  the  fpe^s  j*^{f' 
di^ion  532 

Cjfhttdl  rules  teuehing  JftJiffktntt^ 

Hutband  and  wife  indi6^ed  of  fe- 
Ion  J,  fuch  indidment  is  joint  or 
fevetal^  as  the  fa6l  happens  and 
on  fuch  indldllnent^  iarvn  may 
be  Bcquittedv  and/efne  convid- 
ed,  tLT\d  ^  cofivcrjo  4-6,  516 

Whether  indidment  be  a  part  or 
didindl    thing    from    the    trial 

298  to  301 

Variance  between  day  in  indidl- 
xneni  of  felony  or  treafon,  and  in 
evidence,  immaterial;  yelifva- 
Iriance  be  great  in  point  of  time 
to  avoid  the  danger  of  the  re!a<- 
tion  of  the  attainder  to  the  day 
in  indidtroent,  fit  that  jury  find 
the  true  day  36 h     ii.  179 

In  all  cafes  to  ouft  dergy,  indid- 
ment  «nd  evidence  muit  both 
bring  cafe  within  the  tf  <?,  other- 
wife  cln^  allowed      525,  5^6, 

535.    ii,  336 

\VhethcS'  owner  tf  fiolen  goods 
fhall  have  more  reAored,  than 
what  are  contained  in  indid- 
ment  545 

Ufually  at  fame  fcffions  the  feverai 
indiaments  againli  fame  perfon 
are  tried  by  fame  jury  ib 

Acceffary  may  be  indided  with 
principal,  which  is  moft  tiftial ; 
tnit  when  indited  feverally,  in- 
di^ment  n.uft  contain  certainty 
and  kind  of princfpial  felony  6$3 

Every  felony  includes  mifprifion, 
and  party  may  be  indi6^ed  -of 
wifprifion  only  652,  708 

Where  party  to  arfifwer  to  a  felony 

withonl  indi6tment  a>t  ki fig's  fuit 

ii.  156,  149*  to  152* 

In  all  criminal  caufes  ^oft  fafe 
and  regular  way  to  proceed  by 
indi6i'nyent  ii.   151* 

Theindorfement,  6illavera,  makes 
zi»t  the  indidment-;  the  bill  it* 


ielf,  wh^n  affirmed,  «s  the  fai« 
didment  ii.  Page  162 

Of  the  caption  of  the  indiSment 
on  return  ot  certiorari      it.  165 

The  form  of  the  captioti,  and  the 
analyfis  thereof,  Norf,  md  gene* 
ralem  ftffiwem^  ^c,     ii.  165  to 

16d 

Record  of  indictment,  as  it  fiands 
on  the  file  of  court,  wherein  ta«> 
ken,  is  only,  jurnt§res  pro  domi- 
nd  rrge  /^p^  /ttcramektum  fuum 
prmftntaHty  when  returned  on 
r#r/t>rii7-/ is  more  explicit  ii.  165 

Name  of  county  mufl  be  in  margin 
of  record^  or  repeated  in  body 
of  caption  ii.  \6S 

Coitrt,  wher^ jprefe&tment  madei 
to  be  expr^ft  ib 

Itftiud  isppear  where  feffionsheld^ 
and  that  place,  where  held  is 
within  extent  of  Coramilfion; 
and  therefore,  \i  Dor/et  in  ihe 
nargib  and  caption  be  nd  gene* 
falem  ft^tne^  pmc4t  tenU  Mfmd  S^ 
and  fays  not  in  comitatu  prttd,  it 

Soifw^'-riding  hi  tomit*  Bitum 
be  in  the  margin,  and  caption 
be  i^pud  S.  in  xtm,  pr^d*  it  fli  Jl 
be  qiiaihed,  becaufe  n6t  faid 
etpmd  S,  in  weft-riding  in  torn, 
prad*  ib 

How  tnany  j«flices  to  be  iMMied, 
but  refl  may  be  fupplied  by  the 
words  (^ficiisfuisy  ^t.)      ib 

How  title  olHitir  atudierity  t%  be 
fet  forth,  as  jvftic.  ad  gmo!am^ 
G/r.  ib 

Ifthere  be  a  feffidn  by  three  oem- 
miffions,  ^stffgnoldeIiz*efyy  "Csfr. 
if  it  be  returned  at  a  fefton 
holden  befbre  tlietn,  imdrecord 
be  made  up,  as  on  all  three  com* 
miihom,  tftheybavejurifidi^ien 
to  take  indictment  but  by  one^ 
it  is  ^cfod,  tho  not  enabled  <o 
take  It  by  the  other  ib 

Wbere  return  mnft  mention  bny, 
and  WbH;h  ef  the  juftices  to  be 
of  the  quorutn^  or  not       ii.  1  €7 

Where  clijjtion  feiflty  in  forih, 
iame  term  it  may  be  sniended 

by 
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by  clerk  of  affifeSf  or  peace,  but 
not  in  another  term  ii.  Page  16S 

In  another  term  clejrk,  that  returns 
it)  fhall  be  iined  for  hU  infor- 
mal return  ib 

Lididment  defcribed  ii.  169 

Latin  a  fixt  regular  language      ib 

Falfe  Latin  did  not  vitiate  indict- 
ment ib 

But  words  of  art  by  omiffion^  or 
mifplacing  letters  becoming  in- 
feniible- vitiate  ib 

Of  ivftnJibU  and  incertain  V39rds 

'    ii.  170 

Where  verb  tA  fingular  number  is 
ufed  for  a  plural^  indidment 
ihaii  be  qualbed  ib 

Oi  ahbreviatioHSy  and  where  con- 
ilrued  to  befl  advantage  for 
maintaining  indi6lments  ib 

Figmts  not  allowed  in  indidments, 
tho  fomettme  literal  mumbtr*  be 
in  returns  ib 

Indidinent  founded  ottolTeofe  by 
flatute  mud  bring  it  within  fub- 
Aantial  defcrtption  of  it;  oUier- 
wiie  €«9irafmmam  fiat,  will  not 
fujpplyit  it.  168,  192,  193 

If  oftenle  be  made  felony,  or  other- 
wife  penal  by  «<?,  and  by  provifb 
in  famCf  or  any  fubfequeni  a^ 
ibme  cafes  are  exempted  out  of 
it,  indidment  need  not  qualify 
the  o3enfe,  ib  as  to  exempt  it 
<Mit  of  the  provifo;  but  party 
ihall  have  advantage  of  ii  by 
pleading  not  guilty^  or  in  fame 
manner  (hail  h'ave  advantage  of 
the  fubfeqtient  Aatute  by  .2 1  ^ac, 

ii.  j70,   171 

Jf  aB  be  prohibitory,  and  by  a 
iid)£iaa}tive  claufe  gives  a  reco- 
'  very  of  penalty  hy  adion  of  debt, 
but  is  fiient  as  to  Jndi6Unent, 
party  may  beindided  on prohi- 
Dttory  cjaufe,  and  thereon  fined, 
butJiot  to  recover  penalty,  but 
fine   ought    not    to    exceed   it 

ii.  171 

JBut  if  «<9  be  not  prohibitory,  but 
only  if  any  (hall  dofucha  thing, 
he  (hall  forfeit  5/.  io  be  recover- 
ed by  adion  of  debt,  Cc^r.  but 
mentions  nothing  of  indidment^ 


,  he.  cannot  be  indided  for  H 

ii.  Pai;e  171 

If  one  be  indi^led  for  oSenfe, 
which  was  at  common  law,  ajid 
ind lament  concludes  contra /or^ 
mam  flat,   but  in  truth  is  not 

,  brought  within  the  <z<?,  it  (hali 
be  qua(hed  ii.  171,  172 

One  indided  for  ar/on ;  on  not 
guilty  pleaded,  a  fpecial  verdid 
was  found,  which  was  adjudged 
no  felony;  on  feme  indii^lmei^ 
he  was  adjudged  to  pillory,  (dc. 
fed  quare^  for  being  tried  fer. 
felony,  be  had  not  thofe  advaii* 
tages  for  his  defence,  as  if  in- 
dided for  trefpafs         ^   ii.  172 

A  particular  ilatute  mufi  be  recited 
and  proved  by  examined  copy 

ii.  172,  192 

All  penal  «i?r  inducing  a  forfeiture 
to  the  hing^  or  makuog  a  felony 
or  treaCon  are  general  aUs  ii.  J  72 

A  general  ad  need  not  be  recitec^ 
but  it  is  fuflficiest  to  conclude 
contra  fwrmam  ftat.  in  hujufmodi 
€afu  edit,  i^  pr^vif.  but  ifxnif- 
recited,  court  takes  notice  of 
true  ftatute,  and  rejeds  mifrecital 
as  fttjrplMfage  ii.  172,  173 

But  if  recited,  and  mifrecited  in  a 
point  materia^  and  concludca 
coutra  for  mam  fiat,  frad.  It  is 
fatal,    and  indidment  quaflied 

ii.  172 

Wbere.a<?isrepealed,and  re-enad« 
'ed,  or  tempKorary,  and  expires, 
CO"  contipiied  to  the  end  ^f^next 
fedion,  and  before  it  is  continued 
over,  how  indidment  to  con- 
xslude  as  to  contra  formamy  i^c, 
6(67,  706.     ii.   173 

Where  one  a^  relates  to  another, 
as  where  former  makes  offeuife, 
latter  adds  a  penalty,  how  in^ 
didment  to  conclude       ii.  173 

If  one  offender,  aud  feveral  capi- 
tal offenfes  be  committed  by  hiai, 
they  may  be  joined  in  one  infiid- 
ment  ib 

If/ev^rtf/ offenders  commit  one  sif' 
fenfe,  tho.in  law  they  are  feveral 

Q&u&s,  y Qtith^  .rnfty  be  jpiiM^d 

ib 

$9 
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So  if  offenfes  be  of/everal  degrees^ 
but  dependent  one  on  another, 
as  in  the  cafe  of  principal  in  firfl 
degree,  and  principal  in  fecond 
degree,  and  acceflary  ^fore  or 
mfter  ii.  Fa^e  173 

Where  joint  indi£tments  for  fevc' 
ral  often fes  of  fame  nature  di- 
ftindtly  committed  -by  fever al 
offenaers  have  been  held  ill,  or 
not  ii.  174 

Where  drvers  perfons  are  infcrted 
in  one  indictment,  the  tvordyif- 
paraliter  makes  them  feveral  ib 

The  grmmmatical  ore/er  of  the  feve- 
ral    parts    of    an    indi6tment 

ii.  174,  175 

If  day  be  inferted,  and  not  year, 
nought,  and  Aiall  not  be  fup« 
plied  by  intendment  of  (ulf, 
pr^terito)^  unlefs  fo  expreft; 
but  if  fo,  fufiicient  to  afcertain 
year  by  day  of  feflions     ii.  177 

Seilions  held  90  Majy  offenfe  fup- 
pofed  on  10  ^  May  UJi  pafty 
It  iliall  relate  to  day^  and  not 
mont^f  and  fo  for  the  words  nejct 
€nfuing  ii.   178 

One  indited,  that  he  infejt9  SanBi 
Petri^  tsfc,  ill,  bccaufe  two 
feads  of  that  name  ib 

Indt6tment,  ^uod  prime  die  Maii, 
&r.  in  quend'am  B.  injUU.  fecit ^ 
^  ipfum  verheravitj  and  fays 
not  adtunc  ^  ibidem  verheravit^ 
good ;  vi  (sf  armiSf  day  and 
place  named  in  beginning  refer 
to  all  enfuing  aSls ;  but  contra  in 
felony,  there  mud  be  adtunc  U 
ibidem  to  the  ftroke,  or  the  rob- 
bery, (5fr.  and  day  and  place  of 
aifault  infufBcient  ib 

}f  faid  that  defendant  on  1  and  2 
ol  May  made  an  aflault,  and  fe- 
lonieuily  took,  ^^.  illy  becaufe 
incertain,  to  which  day  felonious 
taking  relates  ib 

Ufual  to  repeat  adtunc  bf  ibidem  to 
^he  feveral  parts  of  fa61  charged 

ii.   178,  180 

Regularly    v/V/,     •;*    Camlet    and 

rotfii/X  muft  be  expreft       ii.   180 

Where  time  muil  be  repeated,  re- 


gularly, place  mufl  be  fo  too 

ii.  Page  ISO 

Suff,  in  the  margin,  indiannent 
fuppoiing  fa6t  to  be  done  apud 
S.  in  com*  prged,  fufficient ;  but 
contra^  if  another  county  be 
mentioned  in  the  addition  of  any 
party,  (jfr.  ib 

Indictment  not  aided  by  verdid ;  ^ 
none  of  the  fiatutes  of  jeofails    '^ 
extends  to  them      ii.  183,  19S 

What  is  defed  of  certainty  in  a 
count,  is  much  more  fo  in  in* 
didment  ii.   183 

Indidment  of  felony  muft  a  Hedge 
fad  to  be  donefeUnieif  of  trea* 
fon  proditeri}^  of  petit  treafon, 
felonice  &  preditarie  59.  ii  1 84^ 

187 

Felony  or  treafon  at  common  law 
was  laid  to  bedonex/i  bf  atmis^ 
but  now  unneceflfary  by  ftatute 

187 

So  are  the  words  gladiis^  bacuisj  ii 
cultellis  ib 

Regularly  every  indidment  ought 
to  conclude  contra  pacenty  but 
need  not  conclude  centra  cot  mtam 
{ff  dignitatem  ejus  ii.    188 

Concluding  centra  pacem^  and  faith 
not  domini  rtgisj  is  infufBcient  ib 

Why  indidnents  conclude  centra 
pacem^  i^c,  130 

For  oflfenfe  fuppofed  to  be  com** 
mitted  in  time  of  former  kieg^ 
and  concludes  centra  pacem  regis 
nunc^  nought  ii,  188,   l89 

One  indided  in  time  of  one  ki»g 
contra  fermam  domini  regis  nuuc^ 
may  be  arraigned  for  that  oflTenfe 
in  the  time  of  his  fucceflor  ii.  189 

Indidment  not  difcontinucd  by  de- 
mife  of  the  king  ib 

If  the  oflTenfe  be  fuppofed  to  be  be- 
gun in  the  time  oi  one  king^  and 
continued  in  the  time  of  his  fuc- 
ceifor,  it  mud  conclude  centra 
pacem  of  both  kings  ib 

If  an  offenfe  be  a  Hedged  in  the  time 
ofonei/jvf,  and  indidment  ta- 
ken in  the  reign  of  the  fucceed* 
ing  ki9igy  and  concludes  centra 
facem  nuptr  regis^  ^  regis  nunc^ 

good  4 
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gOQd|    regis    nunc    furplufage 

ii.   Page  189 

Where  indidtments  (ball  conclude 
cpntra/ormam  fiatuiiy  Knftatuto* 
rum^  or  not,  and  where  only 
furplufage  468,  561,  667. 

ii.  189  to  194 

If  an  oflTenfe  be  at  common  law, 
and  alfo  prohibited  by  Aatute 
with  a  corporal,  or  other  penalty, 
party,  may  be  indicted  at  com- 
mon law  }  and  if  it  conclude  not 
contra  f or  mam  ^  at,  it  ilands  only 
as  indidiment  at  common  law, 
and  he  can  receive  only  the 
penalty  the  common  law  infli^s 

ii.  191,  192 

Great  flrifineiTes  required  in  in- 
didments,  the  reproach  of  the 
law,  6fr.  ii.  193 

Rare  to  take  any  exceptions  to'in- 
%^  didments  before  convidion,  fave 
on  indictments  removed  into  B. 
R.  by  certiorari^  which  B.  R. 
may  in  difcrecion  l^ear  or  not 
hear,  but  remand  prifoner  and 
indidtroent  ii.  237 

If  exceptions  to  an  indidlment  ap- 
pear material,  court  can  quafh 
that,  and  dire6l  a  new  bill  to 
be  fent  to  grand  jury,  wherein 
fhults  may  be  amended,  aod  pri« 
(oner  arraigned  Je  novo  ib 

One  attaint  by  outlawry  (hall  not 
be  indidled  till  outlawry  revcrfed 

ii.  252 

For  wAat  cmufes  indiRments  abated. 

Vide  31batetnent«^ 

Where  hell  to  arraign  prifoner  on 
indi^mentj  or  coroner^ J  inquefty 
or  both^    and  for   other  matters. 

Vide  4inraignmfnt» 

Where   offender   indi^able.      Vide 

Countp* 

What  evidence  maintains  indi^ment* 

Vide  ©biDence. 

What    the    quality    of    indiAors^ 

Vide  Juxp. 
for  in d laments  in  leets  and  torns^ 

Vide  JLeet,  SbfjniS^  • 

Wlicrein  the  civU  and  r^fltoiMr  U^ 


agree,  or  differ  with  refped  to 
the  full  age  of  a  man  for  making 
contraSsy  being  a  procurator  or 
executor^  or  confonting  to  marriage 

Page  17,  2S 

As  to  crimes,  into  what  periods 
crtJil  iav)  diAinguiftieth  the  ageis, 
and  at  what  age  it  prefumeth 
i^en  capaces  doli^  or  not  1 8, 1 9, 20 

Bo8i  civil  and  common  law  leave 
tbe  queflion,  whether  partv  ca* 
pax  doli^  or  not,  ad  arbitrium 
judicis  on  the  circumflances,  and 
with  what  caution  18 

By  common  law,  as  to  offenfes  not 
capital,  in  fome  cafes  infant  is 
privileged  by  his  non-age ;  and 
herein  privilege  is  all  one,  whe- 
ther above  fourteen  or  under,  if 
he  be  under  twenty-one  years; 
but  with  fome  and  what  differen- 
ces 20 

Infant  convidt  of  riot,  He.  (hall 
be  fined  and  imprifoned,  and 
not  be  privileged  barely  becauie 
under  twenty-one ;  but  court  ^jr 
officio  on  his  trial  ought  to  ex- 
amine, whether  he  is  doHcapnx^ 
and  had  difcretion  to  do  the  aS 
wherewith  he  is  charged        ib 

But  if  offenfe  charged  be  a  mere 
non-feafance,  (unlefs  of  fuch  9 
thing  as  he  is  bound  by  tenure, 
or  Uie  like  to  do,  as  to  repair 
a  bridge,  k^c.)  there  in  (ome 
cafes  he  (hall  be  privileged  by 
his  non-age,  if  under  twenty-* 
one,  tho  above  fourteen;  be- 
caufo  Caches  in  fuch  cafe  (hall 
not  be  imputed  to  him  ib 

If  infant  in  affife  vouch  a  record, 
and  fail  at  the  day,  he  (hall  not 
be  imprifoned ;  2LXid  yet  Wefim* 
2.  that  gives  imprifonment  iq 
fuch  cafe,  is  general  ib 

If  A.  kills  B.  and  C  and  D.  are 
prefent,  and  attach  not  offender, 
they  (hall  be  fined  and  imprifon* 
ed  ;  but  if  C  within  twenty-one, 
he  (hall  not  21.     ii.  75 

Where  corporal  punifhment  is  but 
collateral,  ancl  notdired  inten- 
tion of  proceeding  againft  infant 
for  his  mifdemeanor^   there  in 

manj 
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ina^y  cafes  infant  under  twenty- 
4>ne  fliait  be  fpared,  tho  polUbiy 
paniOiment  by  (lati^te   Pag€  21. 

ii.  75 

I|  infant  of  eighteen  be  convid  of 
difff^fiu  wit)i  force,  he  (hall  not 
be  imprifoned,  gnd  y^ifeme  co- 
vert lli^U  lb 

If  infant  be  convifl  in  ad  Ion  of 
trefp^fs  vi  ^  arms^  the  entry 
frali  be  nihil  de  fin^^  fed  paf4o- 
nat^r^  qt^i/^  '^fafu;  ifsL  capii^tur 
l)fi  entier^dty  ^  >&  error,  for  it 
.appears  judicially,  to  court, 
UhAt  he  vy^s  withi^  age,  w^n 
be  appeartj  by  guardjian,  nor  fli^ll 
h^  be  im  f^i/ericordid  fn  falfo 
tl^mpri  ib 

Ceper.a^  iiUtutes,  that  give  cor- 
fH>ir^l  poniibm^A^t,  extend  ^ot  to 
infants  ib 

put  where  a  fad  is  made  felony  or 
tjre^foD,  it  ^xt^n48  as  well  t9  in- 
/anjl«,  if  abovis  fourteen,  as 
ptbers  21,  22 

QWA  La,w  uncertain  jui  xleJSnjng 
^tai  fHhtrfa^  pro^fima  ;  l^ut  laws 
4Qf  fiMgi4Hid,  untiecvtly  det^r- 
^iived  it  to  b^  twelve  ye^irsibr 
boLh  fexes ;  vinder  that  age  none 
jcoi^ld  reguUrly  be  guiUy  of  a 
fC^pit^l  oiienfe,  and  fibove  Uiat 
age  lie  might;,  qr  no^  accord- 
mg  to  cJ^'cuipflf^nces,  that  mi^ht 
induce  court  or  jury  to  judge 
bipi   .d^li    cfpax,     vcl   iMcafax 

22,  23,  24,  .515 

infant  of  tV^elye  compellible  to 
j^ak^.oatb  of  alligeance  23 

^gainft  ififant , lender  ,t\yelve  pro- 
oefs  c|f  out,(aw.ry  on  indiduient 
V^asiuqt  a\vardable;  pn^  \(  a- 
ws^rdedi  .error;  but  if  above 
\\^i\i  age,  fuch  .procefs  ^was  a- 
wardable      ^  .23,  24 

If  infant  undqr  ,t\v<|nty>one  fh£(H 
confcf$»ipdiClment,  coprt  opght 
not  ^o.recor;!  it,  but  put.hjfn  to 
^ead  .n«t guilty y  or  at  |leail  in- 
qMire  by  inqueft  oC9ihce  of  ^ruth 
of  fed  fii*.,  27.,^.4ai.,  4^2 

Hqw  !^e  law  i<>o.w  is  vvitli  ({^fped 
;tp  infeitf^^nii  ib^ir  pqniftiments 

*     25.tp2d 


Infant  above  fourteen  and  und,er 
twenty-one  is  equally  fubjed  to 
corporal  ppnilbments,  a»  well 
a$  others  of  full  age,  for  it  is 
pr^/umptio  jurisf  that  after  four- 
teen   they   are    doli    capaces 

Page  25 

A  lad  of  ilxteen  convid  offuccef- 
five  wilful  burning  three  dwell- 
ing-houfes,  iffc,  nad  judgment 
tp  ,die,  and  was  executed      ib 

fourteen  years  common  fiandard, 
at  which  both  males  and  females 
are  fubjed  to  capital  p^nith- 
i^ents  for  offenfes  committed 
by  fthep  at  any  time  ;^fter  t^at 
age       '  25,  26,  28 

Infa^  un^er  i^urte^,  and  ^bov^ 
twelve,  i^  not  primj  facie  pre- 
fumed  dolt  capaxy  and  therefore 
je;gV^ly  |o^  a  /capita,!  o$en& 
commit,ted  un^er  fourteen  is  nol 
to  be  cqi;ivided^  but  may  be 
found  fiiit  ^^ilty^  or  jury  may 
£i\4  (peqiailyi  ^d  how;  in 
which  cafe  court  o^gbt  to,  ^if- 
charge  him,  becai^e  no  felony 

Yet  if  ;^t  appear  t9  the  court  ,^at 
he  was  dpli  capax^  when  offenfe 
.committed,  he  may  ,|?e  convid- 
ed  and  fuffer  death^  .thp  he 
hath  not  attained  anu^m  fM^er^ 
4atis^  viz*  fourteen        26,  ^34f 

569,  670 

Infant  [ten  years  old]  that  hadkiU 
jed  i\\%  companion,  an^  ^^ 
himfclfy  hanged;  mmlitia  frp- 
p(a  49^aie»  .^j^ 

^  girl  of  thirteen  b^rnt  for  j^etit 
.treafo^  ib 

If  infant  bo  above  ieven,  ^d  un- 
fler  twelve,  and  ci^nupit  a  felo- 
ny, he  is  primJ  ffuie  to  do 
j^dged/r<^/  guifyt  aa^l  .fpunfl -fo, 
becaufe  fuppofed  not  qf  di{cre- 
•tiqn  to  judge  ,bet]^'eei\gbod£(pd 
evil;  yet  in  that  cafe,  ^^fk  ap- 
j)ear  by  pregnant  ^evidence  ,t|\at 
he  had  fuch  difcretioq,  indg- 
ment  of  death  may .  be  given 
againd  him  26,  27 

Infant  of  nine  killed  infant  of  like 

ex- 
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^^aminatioti  fband  he  hid  the 
blood  and  body ;  held  he  ought 
to  be  hanged  Page  27' 

t^ircumflances  to  be  inqaired  of 
by  jury  ib 

If  cx}nvia,  ^cbiir!  cannot  ex  officio 
difcharge  infant  ib 

If  infant  be  tTi/ra  atatem  infantia^ 
viz.  feven  years,  he  cannot  be 
guilty  of  felony,  whatever  cir- 
cumKances  proving  difcretiod 
may  appear,  for  ex  pr^fumptione 
juris  he  cannot  have  difcretion 
and  no  averment  (hall  be  re* 
ceived  againll  it  27,  26 

As  to  matters  of  crime,  females 
have  fame  privilege  of  non-age, 

.    as  males  '      28 

If  infant  be  Hrfl  arraigned  and  ac- 
quitted on  indtdment  of  mur- 
der hj  grand  inqueH,  he  may 
plead  that  acquittal  on  arraign- 
ment on  coroner's  inqueft,  and 

.    that  will  difcharge  him     28, 29 

Infant  under  fourteen  prefumed 
unable  to  commit  a  rape,  but 
prefent  and  affifting  theroin  may 
be  a  principal  630 

JIA  making  offenfe  felony  binds 

.    Hot  one  under  fourteen        706 


,11  H,  1,  gave  power  to  proceed  in 
all  penal  ilatutes  by  information 
before  jufiices  ofaj^/e  and  peace, 
treafon,  murder,  and  felony  ex- 
cepted ii.  15!» 

111  uie  being  made  of  it,  repealed 

ib 

Tho  informations  are  often  prac- 
tifed  in  the  crown-ofEce  in  cafes 
criminal,  and  by  many  penal 
a^s  the  profecution  is  by  the 
«/?x  themfelves  to  be  by  billy 
plaint,  information,  or  mdtd- 
ment,  yet  profecution  in  capital 

,  cafes  IS  (till  to  be  by  indict- 
ment ;  except  in  cafes  excepted. 

.\   which  fee  ii.  156  to  152* 

In  ail  criminal  caufes  the  inoft  re- 
gular and  fafe  way,  and  rooft 
confonant  to  magna  ciarta^  is  by 


prefentment  ot  indidm^nt^  of 
twelve  fworn  men  ii.  Page  151* 
37  H.  8.  for  curing  otailfion  of  the 
words  vi  ^  armisj  glaJiis^  tffc, 
in  indi6lments,  extends  not  to 
informations  ii.  18t 

3|iu|uelEoffl)f&ce» 

If  jury  find  one,  whom  they  acquit 
of  treafon  or  felony,  fled ;  they 
mud  inquire  what  goods  he  had; 
but  this  only  an  inquellof  office, 
and  traverfable  by  party,  or 
thofe  who  h^ve  the  goods  $62 
414,  495.   ii.  154,501 

Where  in  cafe  of  inqueft  of  office 
jurors  not  finding  according  t« 
evidencie  have   been  fined    ii. 

311 

Where  court  may  inquire  ex  officio, 
whether  pri/oner  he  tf  years  of  dif- 
cretion.    Vide  jH&nt* 

Whether  he  he  compOs  mentis.  Vi»- 
de  jDeOf,  &c. 

Where  one  ftands  in^te  ex  Vrfhatione 
Dei,  or  ex  malitil.  Vide  j^trtf^ 

Vide  ILOFOner  per  totum. 

Sinquifititm  of  ©ea*^*      Vide 
Coronev,  ;yfclo  oe  let 

Sfntention^ 

To  be  tried  by  circumftanfces  22# 

429,  5b8,  509 

In  cafes  of  larciny  what  ate  cir- 
cumftances  evidencing  a  felo« 
nious  intent  50^ 

Antiently,  tho  not  now,  "vokintas 
reputabatur  profaSlo  532 

If  primafy  intention  be  to  beal^ 
tho  killing  may  bb  the  eflfeft, 
yet  it  is  not  fuch  felonious  in- 
tent as  makes  burglftry         56*1 

3re(anD^ 

Of  the  laws  there  of  treafoti      147 

Cefpng     of  foldiers     expdund^d ; 

treafon  by  18  /f.  6.  ib. 

It  was  chief  treafon  charged*oii 

earl  of  Strafford  king  *s  lieutenant 

there^  what  his  de^nfe  ib 

By 
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Bjr  10  H*  7.  in  Ireland  (P§inin^*9 
law)  all  ftatutes  of  England  are 
eaa6led  to  be  obferved    therf 

Page  147 

S5  £•  3.  declaring  treafons,  and 
1  H.  4.  enadttng,  that  nothing 
fliall  be  treafon,  biit  what  is 
-within  that  a^^  treafons  enad- 
ed  thire  tempore  H.  6*  and  after- 
wards before  10  //.  7.  feem  not 
to  be  repealed  ib 

General  introdudion  of  flatutes  of 
England^  beinff  an  affirmative 
law  cannot  be  intended  to  take 
ftway  thofe  aBs^  which  were 
made  in  Ireland  for  declaring 
treafon,  as  18  //.  6.  ib 

Ml  for  earl  of  Strafford*^  attainder 
juilly  jepealed,  and  why         ib 

Tho  part  of  the  dominions,  yet 
no  part  of  the  realm  of  England 
nor  infra  quatuor  maria         155, 

317,  69% 

Ireland  hath  fame  laws  for  treafon 
that  England^  and  fome  more, 
yet  for  treafon  in  Ireland  offend- 
er may  be  tried  in  England  by 
35  H.  8.  155 

A  peer  there  tried  iere  for  treafon 
by  a  common  jury  155,  SI7,  693 


Court  ejc  officio  to  give  judgment 
for  treafon;  but  if  ii»j's  fer- 
jeant  or  attorney  prays  it,  how 
prayer  to  be  entered  396 

The  torm  of  fevere  judgment  for 
AigJk  treafon  350,  35 1 ,  382 

ii.  396,  397 
King  often  pardons  all,  but  be- 
heading, under  great  feal,  Q/c. 

351,  370.  ii.  412 
Women  to  be  drawn  and  hnrnt^ 
as  well  in  high  as  petit  treafon 

351.  ii.  397,  399 

Form    of  lefs  folemn    judgment 

which  is  only  to  be  drawn  and 

hanged  351.  it.  397 

But  women  to  be  drawn  and  burnt 

351 

For  counterfeiting  great  or   privy 

feal^  or  privy  fi^ntt^  ^r  fign  ma^ 


nual  Page    187,  351,  352- 

ii.  398,  399 

For  counterfeiting  or  clippings  wafk^ 

sng^  &c.  king*&  rain,  or  foreign 

eoin  made  current    219, 220, 223 

224,  351  to  354.  ii.  397,  398 

For  inowin^lyk  importing  falfe  mo* 
ney  ad  mftar  tie  king^s  coin^ 
with  intent  to  merchandize^  &c. 

220 

In  new  treafons  it  is  to  be  the  molt 
fevere  judgment ;  but  contra  as 
to  coin^     220,   221,    352,    353. 

iL  396,  397 

What  the  confequents  oT  judg- 
ment in  treafon  354 

In  high  treafon  marflial  is  men- 
tioned as  officer,  by  whom  exe- 
cution is  to  be  made,  in  the  very 
judgment  in  ^.  ^.  ii.  41 1 

Judgment  of  treafon  given  by  the 
lords  per  affent  dn  toy  as  a  tranf- 
cendant  punifhmentof  the  mur- 
der of  the  duhe  of  Gloncefler 

266,  267 

There  may  be  reafons  not  only  in 
policy,  but  juftice,  fometimes 
for  a  parliament  to  vary  the  pu« 
nifliment  of  crimes,  in  iubftance 
the  fame,  when  differenced  by 
circum  fiances  270 

Judgment  for  mifpriflon  of  treafon 

374.  ii.  400 

For  petit  treafon  382.  ii.  399 

A  wife  or  fervant  acceflary  h^ore 
to  petit  trea forty  judgment  to  be 
as  againfl  principal  379 

But  if  ac'ceffary,  whether  h^ore  or 
after y  be  a  ftranger,  judgment, 
ihall  be  quod  fnfpendaturf   &c. 

382 

Judgment  of  peine  fort  Cg^.  dure^ 
wnere  prifoner  challenges  thirty 
fix  in  petit  treafon^  as  well  in 
appeals  as  indiSments,  and  in 
cafe  of  men,  as  well  as  women 

ii.  319,  399,  40O 

Mifprifion  ef  petit  treafon  puniih- 
able  by  fine  and  imprifonment ; 
fo  is  mifprifion  of  felony  375 

Judgment  in  all  cafes  o(  felony^ 
quid fufpendatur  per  collum^  ^m^ 
que  mortuus  fuerii  ii.  399 

What 
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What  judgment  by  Weftm.  K  in 
mifprifiw  of  felony^  if  concealer 
an  officer,  as  (heriff^  ^r.  or  if  a 
common  perfon  Pa^e  374,  375 
If  jury  io  cafe  of  indidment  for 
Munier  or  matiflavghiery  find  the 
A§mictcU  to  have  been  inv^lunfryy 
&  >f(f,  isfc,  court  may  give  judg- 
ment againd  conclulion  of  ver- 
dict, as  that  the  fad  is  man' 
Jlau^bttry  tho  verdid  conclude 
per  infortuainm^  OX  ft  defendenJo 

471 
Where  thief  is  killed  of  neceflity  in 
.  purfuit,  if  fpecial  matter  be 
found,  the  killer  (hall  have 
judgment,  qupd  eat  inde  fine  die^ 
becaufe  it  is  no  felony,  nor 
caufeth  any  forfeiture,  fo  much 
as  of  goods,  and  fo  differs  from 
ft  defendendo^  or  per  infortn" 
nium  as  to  forfeiture  of  goods 

ii.  304 
One  indicted  of  homicide  fe  dtfen- 
dendo^  or  per  infortunium  mud 
plead  to  it,  or  confefs  it,  and  no 
other  judgment,  but  remittitur 
pri/ona^  or  he  is  bailed  ad  ex^ 
peTiandam  gratiam  regis  it*  395 
If  one  by  coroner's  inqueil  be 
found  to  have  killed  a  thief  af- 
faulting  to  rob  him,  (^r.  he 
fhall  not  be  arraigned  on  that 
indidment,  but  be  difmiit  with- 
out any  judgment  ib 
If  one  be  indidled  of  murder  or 
manflaughtery  and  on  not  guilty 
fpecial  matter  is  found,  judg- 
ment is,  quod  eat  inde  quietus^ 
which  is  a  perpetual  bar ;  but  if 
found  guilty ycr  defendendo^  judg« 
ment.  is,  quod  expeSltt  gratiam 
regis  ii.  395 
Judgment  in  grand  and  petit  larciny 

504,  530.  ii.  400 
In  theft-bote  ii.  400 

Judgment  o{  peine  fort  ^  dure^  and 
how  entered  '  ii  319,  399, 400 
How  judgment  in  cafe  of  allow' 
ance  of  clergy  entered  ii.  .395 
How  a  peer  muft  aver  his  peerage, 
and  pray  benefit  of  ]  £.  6.  and 
how  judgment  for  his  deliver- 
ance ihafi  be  entered     .  ii.  396 


If  it  be  altedged  that  prifoner  is  a 
clerk  in  orders,  how  judgment 
fii^ll  be  entered  after  his  read- 
ing \  and  the  like,  if  he  plead 
king^%  pardon  of  burning  in  the 
hand  ii.  Page  396 

If  a  layman  pray  his  clergv,  and 
it  appear  on  record  that  he  had 
it  before,  how  the  entry  is       ib 

And  fo  if  he  prays  his  clergy^  and 
cannot  read  ib 

Where  judgment  on  acquittal  u 
only  quod  eat  inde  fine  die^  and 
there  is  defed  in  indidment,  it 
(hall  be  fuppofed  to  be  given  oa 
that  defed  ii.  2\% 

Judgment  of  eat  inde  fine  dity  ge- 
neral and  fpecial  ii.  392 

In  covenant  a  fpecial  verdid  it 
found,  and  on  perufal  of  decla- 
ration a  fault  therein  appears, 
how  judgment  (hall  be,  fo  as 
not  to  be  a  bar  in  another  ac- 
tion ii.  39S 

If  given  generally,  it  (hall  be  in* 
tended  on  verdid  and  merits  ib 

In  a  quare  impedit  by  the  king  iffiie 
is  joined,  and  round  (or  de- 
fendant, it  is  alledged  in  arreil 
of  judgment  that  no  patron  is 
named  in  the  writ,  judgment 
(hall  be  entered  generally,  quod 
eat  inde  fine  die^  and  not  fpe- 
cially  on  plea  in  abatement; 
but  it  (hall  not  bar  the  king  in 
a  new  adion,  for  the  eat  fine  die 
(liall  be  applied  to  the  plea  to 
the  writ  ib 

If  one  plead  in  bar  to  indidment 
yet  if  indidment  infufhcient, 
whether  eat  fine  die  (hall  be  ap- 
plied to  inmfficiency  of  indid- 
ment, or  to  plea  in  bar  ib 

Fit  to  have  the  eat  fine  die  fpecial 
in  that  cafe,  and  how  ib 

If  one  plead  not  guilty^  and  be  ac- 
quitted, judgment  is  not  only 
qiiod  eat  inde  fine  die^  but  ideo 
confideratum  efty  quod  eat  inde 
quteiusy  tho  at  hing^%  fuit   ii.  394 

If  entry  be  quhd  eat  inde  quietus^ 
prifoner  cannot  be  arraigned 
again,  tho .  indidment  infufS^ 
cieut,  till  judgmejit  of  acquittal 

reveffed, 
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feverfedy  becaufe  it  mud  go  to 
matter  of  the  verdi6t  \i.Page  S9^f 

395 

Where  prifoner  excepts  to  infuf- 
ficiency  of  indidtment,  or  court 
dolh  it  ex  officio^  how  judgment 
to  be  ib 

Judgment  on  anterf^its  acquit  cort' 

1/i^  or  attaint^  and  confeffion 

«by  Jking^i  attorney,  how  to  be 

entered  ii.  S92 

How  judgment  entered  on  plea  tf 
pardon^  and  how  allowance  there- 
of entered  in  the  margin  ii.  391 

392 

One  outlawed  of  felony  or  trea/oftj 
tho  no  otlier  judgment  but  «//<- 
gat  urn  eji  per  Judicium  corona  tO' 
rum  is  of  it(elf  an  attainder, 
and  fubjeds  offender  to  fuch 
award  thereon  to  be  made  by 
court,  as  is  fuitable  to  the  oN 
fenfe  ii.  399 

Judgment  quhd  fufpendatur^  Cu'r. 
to  be  given,  as  well  againd  a 
feer^  as  another,  in  cale  of  fe^ 
hny^  and  cannot  otherwife  be 
given  by  court,  or  executed  by 
ureriir  ib 

Tho  judgment  regularly  againfl 
the  king  is  fal'vo  jure  regis^  yet 
contra  in  t;afe  of  life  ii.  247 

Former  acquittai  by  judgment  not 
only  a  bar  of  new  indictment 
for  fame  offenfe;  but  if  party  is 
indi^d  de  novoy  and  outlawed 
(hereon,  he  may  affign  his  for- 
mer acquittal  for  error  in  that 
outlawry,  and  rev«rfe  it  for  that 
caufe,  and  m  that  cafe  how 
judgment  to  be         ii.  243, 244 

Thefe  words,  Eyt  judgement  de  vy 
f*f  member  in  an  aS  create  a  fe- 
lony 627,  641,  703 

Court  may  refpite  judgment  on  ac* 
quittaL  if  againfl  full  evidence 

ii.  310 

In  England  Uwrttore  determinate 
than  in  other  -places,  and  leaves 
as'littib  as  may,  to  arbitrium  ju" 
diets  13 

It  doth  not  allow  an  arbitrary 
power  to  the  judge  to  change 
^unifiittetti  law  inf ids  1 9 


Tborpj  C.  J,  was'  feotenced  (o 
death  before  fpeciai  commif- 
£onefs  afligned  ad  judicandum 
fecundum  voluntatem  refis^  in  re- 
fpe6t  of  the  oath  made  by  him 
to  the  king  and  broken,  where- 
by he  had  bound  himfelf  to 
that  forfeiture,  that  judgment 
was  affirmed  in  parliament,  but 
with  what  caution  to  prevent 
fuch  arbitrary  courfe  of  proceed- 
ing for  the  fiiture    Page  262, 

263 

One  indited  of  arfin  pleaded  n^t 
guilty^  and  a  fpeciai  verdi6^  was 
found,  and  fpeciai  matter  ad- 
judged, no  felony ;  yet  on  fame 
indictment  prifoner  adjudged  to 
the  pillory ;  fed  quaere       ii.  !  72 

One  indided  of  felony  before  juf- 
tices  of  oyer  and  terminer^  K*fc, 
is  convid,  if  record  of  conric- 
tion  and  prifoner  be  removed 
into  £,  R,  B.  R^  may  give 
judgment  thereon,  but  what  to 
be  done  prcvioufly  thereto 

ii.  401,  404 

No  other  remedy  before  11  H,  6, 
€*/  1  ^.  6.  for  judgment  to  be 
^ven  on  perfons  reprieved  be- 
fore j  udgment  40 1 

Where  prifoner  hath  not'  always 
from'  his  arraignment  remained 
in  cuftody  otcourt,  where  he 
firfl  had  judgment,  but  is 
brought  ifi  by  cap.  by  (heriflT, 
he  fhall  not  be  eftopped  from 
faying  ^e  is  another  petfoUy  aud 
iffue  may  be  taken  thereon,  and 
ihallbe  tried  before  execution 
awarded';  and  if  he  ftand  mute^ 
it  (hall  be  e;iqnired  ex  tfici^^ 
whether    of   malice       ii.  402, 

407 

But  contra^  if  in  cuftody  of  fame 
court  from'  his  flrii  arraignment, 
or  ii  he  had  been  'bailed,  and 
came  in  and  rendered  ib 

Whare^arty  outlawed  or  abjured 
comes  by  procefs  into  B.  R^  he 
ifhall'be  demanded  what  he  tian 
fay  why  execution  (hould  not  be 
awarded  on  record  removed; 
and  if  he  confefs  himfelf,  f^me 
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f^rfon^  execution  (hall  be  award- 
ed ii.  Page  402,  407 

By  iAf  H.  6.  juilices  of  nifi  prins 
on  tranfcrlpt  of  record  have 
power  to  give  judgment  and 
award  execution  ;  but  then  pri^ 
Toner  rouii  be  fent  by  Aaieas 
corpus  to  (heriff  of  county,  where 
nifi  prius  is,  or  elfe  (hall  bo 
bailed  to  appear  there    ii.  403, 

40« 

But  they  may  return  poflea  into 
B,  R.  and  there  judgment  may 
be  given,   as  at  common  law 

ii.  404 

in  what  cafes  execution  (hall  not 
he  awarded  without  demanding 
what  prifoner  has  to  fay  againft 
it  ii.  401,  407,  408 

Form  of  award  of  execution  in 
B,  R.  ii.  409,  411 

Vide  Corruption  anD  3&elhtu^ 
fion  of  ISlooD,  itjiitutm  anD 
3fte)n:iebe,  iporfirirure,  (SaoU 
Dtiibfrp,ieLma'jBfl9enc^,  S[>ytt 
ano  ITmnmer* 


3|urifoi(tion« 

Where  temporal  judge  may  incl- 
dently  take  notice,  whether  a 
tenet  be  kertfy^  or  not  400,  407 

44»8 

Interpretation  of  a  ilatute  belongs 
to  common  law  408 

Juftices  of  C.  B.  cannot  hold  plea 
on  indi^ment  or  appeal  in  capi- 
tal caufes  498 

Where  proceedings  of  judges  in 
capitals  without  (Irid  extent  of 
their  commi(rion,  or  where  their 
commifiion  happens  to  be  deter* 
mined,  are  great  mifprilions 
.     .     ^  498,499 

Altho  felony  be  limited  to  fpecial 
jurifdidion,  yet  mii'prifion  of  it 
may  be  trieci  by  a  common  jury 
and  before  general  comm  iitioiiers 
ofgyer  and  terminer  653 

A  ju(iice  of  peace  of  county  where 
lad  done,  cannot  in  foreign 
county  do  any  aS  of  jutifdidion^ 
Vol.  II. 


as  imprifon,  but  what  he  may 
do  Fa^ebSl.  ii.  50,  51 

Vide  a^miraitp,  3trreff,  tom^ 
miffion.  Court,  (Paol^Driibrrj^, 
iictmicide,  BuSice  of  a^Oiit, 
Jufficg  of  iSeace,  &ma'i 
Bencl),    Q9urDtr  anD  $an^ 


aurp* 

Grand  Jury^ 

Special  provifion  made  for  quality 
of  indidors  in  Lancajkhe    286 

ii.  52* 

So  in  cafes  of  murders,  ^c.  com- 
mitted in  king\  palace      ii.  53* 

Of  grand  inquefls  before  juilices  io 
Eyre  ib. 

On  fummons  of  a  feflion  of  the 
peace,  form  of  precept  for  re* 
turn  of  grand  jury;  a  fcirt  fa^ 
cias  alfo  iifues  to  all  coroners, 
con(lableS|  O^r.  to  be  there  at 
that  day  154« 

According  to  others,  a  venire  fa^ 
cias  i(fues  to  fummon  grand  jur^» 
Vide  the  form  ib 

On  cbmrnifHons  of  oyer  and  termi" 
ner^  or  gaol-delivery^  form  of  like 
venire  ib 

On  this  precept  (heriff  returns 
twenty-four  or  more  out  of 
whole  county,  vix,  a  compe- 
tent number  out  of  every  hun- 
dred, out  of  which  grand  in- 
quefi  of  fcdions  of  peace,  oyer 
and  terminer y  or  gaol-delivery 
are  taken  and  fworn  ad  inqui" 
rendum^  (ifc.  not  as  antiently  in 
Eyre^  which  was  a  kind  of 
grand  inqueii  out  of  every  hun- 
dred ib 

In  fome  counties  which  con(i(l  of 
gildable  and  fuch  franchife, 
where  antiently  feveral  juflices 
o( gaol- delivery  fat,  as  in  Suffolk^ 
there  are  two  grand  juries,  ono. 
for  the  gildable,  anotiier  for  the 
franchife  ib 

Indidors  to  be  proU  t*S  legale s 
homines^  and  muit  be  fo  returned ; 
Q  g  i^d 
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and  this  holds,  as  well  in  coro- 
ner's iuquelis,  as  other  indi^- 
ments  or  prefentments    ii.  Page 

155%  167 

If  any  of  them  be  outlawed,  thoin 
a  perfoual  adtion,  it  is  plead- 
able in  avoidance  of  indiclment 

303.  ii.  155* 

Who  not  probi  ^  legale s  homines ; 
where  one  is  not  If  gaits  Aomo^ 
tho  twelve  beiide  without  ex- 
ception, indidment  may  be 
quaflsed  by  plea      ii.  155*,  167 

They  muft  be  ihg^s  liege  people 

ii.  155* 

And  rouft  be  returned  by  Iheriif  or 
bailili's  of  franchifes,  without 
nomination  of  any,  fave  by  fworn 
baili6!s  «  ib 

All  indidments  taken  contrary, 
void  lb 

What  freehold  indidtors  ought  to 

•'    have  ib 

By  ftatute  how  juflices  ofga^l^Jeli" 
very^  or  peace,  (one  oi' quorum) 
in  open  iedions  may  reform  pan- 
nel  of  grand  jury      ii.  36,  155*, 

156* 

Grand  jur^  fworn  firfl  day  com- 
monly  lerves  whole  felUons  of 
peace,  ^c.  yet  court  may  grant 
another  grand  inquefl  to  be  re* 
turned  and  fworn,  and  in  what 
tliat  may  be  ii.  156* 

If  on  record  it  appear  that  g(and 
inquefl  was  returned  afler  firll 
day  of  feifions,  unlcfs  adjourn- 
ment be  entered  on  record,  it  is 
erroneous  ib 

By  flatute  grand  inqneft  may  be 
impannelled  to  inquire  of  con- 
cealment of  another  grand  in- 
queft,  and  tho  it  mentions  only 
a  grand  inqued  to  be  returned 
by  juilices  of  peace,  yet  it  ex- 
tends to  £,  R,  and  polHbly  to 
feffions  of  oyer  and  terminer^  and 
gaol'deirve^  \  tho  that  can  rare- 
ly come  in  quedion,  becaufe 
ieflions  of  peace  ordinarily  ac- 
company tnofe  commiffions 

ii.  156,  157, 160 

This  proper  way  of  punifliing 
grand  inquefl,  if  they  refufe  to 


prefent  fuch  things  as  are  wt(b« 
in  their  charge  ii.  Page  157 

Grand  inquefl  before  jaftices  of 
gaol'Jelivery^  ^e,  ought  only 
to  hear  evidence  for  the  iing^ 
and  in  cafe  of  probable  evidence 
ought  to  find  the  bill,  and  why, 
(J'eJ  quaere)  ib 

Where  they  may  return  the  bill 
ignoramus  ib 

If  it  appear  that  A.  was  killed  by 
B^  and  a  bill  of  murder  be  pre- 
fented,  regularly  Ihey  ought  to 
find  the  bill  for  murder,  and 
not  for  manflaughter,  l^e.  and 
why  491,  492.  ii.  15B 

If  a  bill  be  again  ft  one  for  murder, 
and  grand  inqueft  on  evidence 
before  them,  or  their  own  know- 
ledge  be  fatisfied,  that  it  is  but 
per  infortunium  or  fe  defendendoy 
and  accordingly  return  bill  fpe- 
cially,  court  may  remand  them 
to  confidcr  better  of  it,  or  hear 
evidence  at^^the  bar,  and  accord- 
ingly direct  grand  inqueft  ii.  158 

A  judge  blamdd  for  fining  grand 
inqueft  for  fuoh  a  return  ib 

If  a  bill  be  for  murder,  and  it  doth 
conffare  de  fer/ond  occidentisf 
wnether  they  can  find  bill  for 
manflaughter,  and  ignoramus  for 
the  murder,  and  whether  court 
be  bound  to  receive  fuch  a  re- 

'  turn  ii.  1 58  to  1 62 

Whether  they  can  be  fined  for  fuch 
a  return  ib 

If  evidence  to  grand  inqueft  be 
given  at  the  bar  on  indidment 
m  B,  R,  and  grand  inqueft  will 
not  find  a  bill  according  to  di- 
rection of  that  court,  in  what 
inllance  they  are  fineable         ib 

If  juftices  of  oyer  and  terminer^  or 
gaol  delivery^  having  heard  evi- 
dence at  bar,  grand  inqueft  will 
not  find  according  to  tfieir  di- 
rections, juftices  may  bind  them 
over  to  appear  in  B.  R,  and  on 
information  againft  them,  they 
may  be  fined,    (fed  quare) 

ii.  160 

Fines  fet  on  them  by  juftices  of 

peacCi  i(yer  and  terminer^  and 

gaol* 
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i^ioU delivery  for  concealments  or 
noo-prefentments  in  any  other 
manner  than  that  prefcnbed  by 
3  ff.  1.  not  warranlably  by  law 

ii.  Page  160 

Progrefs  of  fines  fet  on  juries,  fird 
on  grand  inqueHs,  then  on  pe- 
tit juries  for  not  finding  accord- 
.  ing  to  diredlion  of  court,  and 
then  on  jurors,  in  civil  caufes 
for  not  finding  in  point  of  fadl 
according   to  court's  direflion 

ii.  160,  3U 

Objections  againilfettingfuch  fines 

ii.  160,  161 

Grand  jury  fworn  to  keep  i/^^'s 

council  undifcovered;  difclofing 

whereof  was  formerly   felony, 

.  which  is  now  only  fineable  ti,  161 

If  thirteen  or  more  be  of  grand  in* 
quell,  a  prefentment  by  lefs  than 
twelve  ought  not  to  be;  but  if 
there  be  twelve  alfenting,  tho 
fome  of  the  refl  of  their  number 
diifent,  it  is  a  good  prefentment  ib 

But  on  trial  by  petit  jurv,  it  can 
be  by  no  more  or  lefs  than 
twelve^  and  all  alfenting  to  the 
verdi£l  ib 

If  prefentment  be  delivered  into  a 
court  of  feffions  and  received, 
no  averment  lies,  that  it  was 
not  aifented  to  by  twelve  ii.  1 62 

Contra^  in  cafe  of  prefentment  by 
a  leet,  for  party  diflrained  may 
fo  aver  it 

Why  indidiors  prefumed  to  be  in  * 
different  ib 

A  good  exception,  that  one  pro- 
cured  himlelf  to  be  returned  on 
grand  inquefi  ib 

If  bill  be  for  murder,  and  they  re- 
turn it  iilla  vera  qupad  man- 
ilaughter,  and  ignoramui  quoad 
murder,  what  words  it  is  ufual  to 
iirike  out  in  prefence  of  grand 
jury,  and  fo  to  receive  bill     ib 

What  fafeft  way  with  refped  to 
this  and  like  cafes  ib 

Indorfement  makes  not  indi6lment| 
but  bill  affirmed  ib 

Difi*ereftce  between  prefentment 
by  grand  jury  of  county  and  a 
liberty  ii.  167,  168 


Indidment  of  aliens  to  be  by  grand 
inqucll  of  £»j»//yi     ii.   P^geUll 

In  •ui^af  County  party  indiSaSie, 
Vide  COUntp. 

Vide  itnuimnent,  iBRfentmcnt* 


Petit  Jury^ 

By  21  £//b.  precedent  of  commtfm 
fion  to  give  judgment  without 
trial  by  jury  prime  impreflionis 

In  duhiis  rather  to  incline  to  ac- 
quittal than  convidion ;  caution 
againil  the  wit  and  Invention  of 
accufers,  and  odioufnefs  of  the 
accufed  87,  300,  509,  636 

Not  to  be  tranfported  with  hei« 
noufnefs  of  the  offenfe  636 

Ufually  at  fame  felfions  the  feverai 
indidments  againfl  fame  perfons 
tried  by  fame  jury  545 

Jurors  triers  of  credit  of  witnefles, 

as  well  as  truth  of  fad         635. 

ii.  235,  276,  277,  313 

After  mt  guilty  received  and  re- 
corded, fheriff  returns  pannel  of 
jury  ii.  293 

Oath  of  jury  ib 

The  form  of  charge  given  by  clerk 
to  jury ;  contaniing  the  effed 
of  their  inquiry  ii.  294 

Tho*  there  be  twenty  prifoners  at 
the  bar  for  feveralfelonies,  and 
the  oath  is  general  to  try  be- 
tween king  and  prifoner  at  the 
bar,  yet  jury  to  inquire  of  no 
more  than  what  particularly 
charged  with ;  and  tho  twenty 
have  pleaded  and  Hand  at  the 
bar,  when  jury  is  fworn,  yet 
court  may  Hay  at  any  number, 
and  jury  lland  charged  with  no 
more  ib 

When  they  go  from  the  bar,  and 
have  brought  in  their  verdid, 
then  if  fame  jury  pafs  on  the  re- 
maining priioners,  yet  they  are 
to  be  called  over  again,  and  re- 
minded of  their  challenges,  and 
jury  fworn  de  novo  on  tlieir  trial 

ib 
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By  anticQt  law,  ifjury  fworn  had 
been  once  particularly  charged 
with  a  priloner,  it  was  com- 
monly held  they  muft  give  up 
their  verdifi,  and  they  could 
not  be  difcharged   before 

ii.  Page  294 

Yet  contrary  courfe  hath  long  ob- 
tained ii.  293 

Where  court  may  difcharge  jury 
fworn,  and  charged  to  try  one 
fion  compos  35 

If  after  jury  fworn  and  departed 
from  bar,  one  wilfully  goes  out 
of  Town,  the  eleven  cannot  give 
any  verdi6t  without  the  twelfth; 
but  twelfth  Qiall  be  fined  for  his 
contempt;  and  that  jury  may 
be  difcharged,  and  new  jury 
fworn,  and  new  evidence  given^ 
and  verdid  taken  of  new  jury 

ii.  295,  296,  309 

If  a  jury  be  charged  with  feveral 
prifoners,  and  court  finds  jury 
partial  to  one,  court  may  dif- 
charge jury  ofthatprifoner,  and 
put  him  on  his  trial  by  another 
jury  ii.  296 

Twelve  fworn  to  try  the  iffue;  af- 
ter departure  jl,  one  of  them 
leaves  his  companions;  by  con- 
fent  of  all  parties  J5.  another  of 
the  pannel  is  fworn  in  A*%  place^ 
A,  returns,  and  being  examined, 
'why  he  departettj  anfwered  to 
drink^  and  denied,  on  oath,  that 
be  had  fpoken  with  defendant  j 
whereon  J?,  was  difcharged,  and 
verdidl  taken  of  A,  and  the 
other  eleven,  and  A,  fined  for 
contempt  ib 

If  thirteen  be  fworn  by  miflake, 
fwearing  of  lad  is  void,  and  the 
other  twelve  Ihail  ferve  ib 

No  verdid  can  be  taken  of  \^(% 
than  twelve,  and  it  is  error; 
and  fo  in  a  prefentment ;  but  if 
twelve  be  recorded  fwqrn,  no 
averment  lies  that  one  was  un- 
fworn  ib 

Court  at  common  law  may  on  jufl 
caufe  remove  ajuror  after  (worn 

ib 


When  jurors  depart  from  the  baf,^ 
a  bailiff  ought  to  be  fworn  to" 
keep  them  together,  and  not  to 
fuffer  any  to  fpeak  with  them 

ii.  Page29Q 

After  their  departure  they  may  hear 
one  of  the  witneffes  ag^iri  in- 
open  court,  and  may  defire  to 
propound  a  quefiion  to  the  court 
for  their  fatisfadlion ;  and  it  (hall 
be  granted,  fo  it  be  in  open 
court ;  but  if  otherwife,  this  ap- 
pearing by  examination  in  court, 
and  indorfed  onpojiea  will  avoid 
the  verdia  ii.  296,  307 

If  they  agree  not  before  departure 
of  juftices  of  if«o/-^^/i^'«y>  they 
mull  be  conveyed  along  in  carts, 
and  judge  may  take  and  record 
their  verdidt  in  a  foreign  county ; 
quare^  whether  in  inch  cafes, 
the  fefiTion  may  be  adjourned  be- 
fore verdid  taken  ib 

If  there  be  eleven  agreed,  and  but 
one  dilfenting,  who  favs  he  wiU 
rather  die  in  prifon  tnan  con- 
fent,  yet  verdid  fliall  not  be 
taken  by  eleven,  nor  refufer 
fined  or  imprifoned  ib 

For  moft  part  in  Eyre  petit  jury- 
were  all  of  fame  hundred  where 
ofllenfedonc;  but  now  jury  that 
tries,  as  well  as  inquires  is  ge- 
nerally of  reft  of  county  ii.  301 

Any  of  the  jury  eating  or  drinking 
before  they  have  given  up  their 
verdid,  fineable      ii.  297,  306 

But  antiently,  if  at  charges  of  ei- 
ther party,  verdid  fetafide,  but 
not  fo  now  ib 

If  at  charges  ofprifoner,  afterward^ 
found  guilty,  verdid  ftands     ib 

But  if  they  acquit  him,  judge  be- 
fore whom  verdid  given,  may 
record  fpecial  matter,  and  there- 
on verdid  ftiall  be  fet  afide,  and 
a  new  trial  granted  iU 

A  juryman,  who  haih  a  piece  of 
evidence  in  hi^s  pocket,  and  af- 
ter jury  fworn  and  gone  toge- 
ther, (hews  it  to  them^  is  fine- 
able;  but  verdid  not  avoided, 
tho  cafe  appears  on  examination 

ii.  306,  307 
But 
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But  if,  after  jury  fworiiy  either 
party  deliver  a  piece  ofcvidence 
to  jurvy  and  verdict  is  given  for 
him,  it  (hall  avoid  it ;  but  then 
it  mud  appear  by  examination, 
which  mufl  be  indorfed  on  p^ftea 
or  verdidl,  fo  as  it  appear  of  re- 
cord, and  not  barely  by  affidavit 
made  after ;  but  if  verdict  be 
given  againil  him  that  delivered 
the    evidence,    it    is   good 

ii.  Fag€  307 
If  a  piece  of  evidence  under  feal 
be  read  in  court,  jury  ought  re- 
gularly to  have  it  with  them ; 
but  contra^  if  not  under  feal  ib 
If  afler  jury  fvvorn,  a  piece  of  evi- 
dence not  under  feat  be  by  court 
delivered  to  jury,  it  avoids  not 
the  verdi^  ib 

So  if  delivered  by  a  mere  (Iranger, 
if  verdid  given  againft  him,  on 
whofc  behalf  delivered  ib 

If  afler  jury  gone  from  bar,  they 
fend  for  a  witnefs^  who  repeats 
his  evidence  to  them,  this  ap- 
pearing by  examination,  and 
being  indorfed  on  pofiea  avoids 
the  verdid ;  but  witnefs  may  be 
heard  again  in  open  court,  and 
court  or  parties  re-examine  him 

ii.  296,  307 
•If  depoiitions  are  read  in  open 
court  to  the  jury,  and  as  they 
are  going  from  the  bar,  folici* 
tor  for  thei/ii^,  without  confent 
of  parties,  or  order  of  court  de- 
livers copies  oftliem  to  the  jury, 
if  they  And  againft  him,  on 
whofe  part  thefe  were  delivered, 
verdid  is  good ;  but  if  for  him, 
and  this  appears  by  examination 
indorfed  on  pofiea^  verdid  (haJl 
be  qua(hed,  and  a  new  venire  ox 
award  for  new  jury  returned 

ii.  308 
After  evidence  given,  where  divers 
written  evidences  are  read  on ' 
both  fid^ft,  and  clerk  is  making 
up  his  bundle  of  evidences  un- 
der feal  to  4eliver  to  jury,  foli- 
citor  for  plaintiffdelivers  a  bun- 
dle of  depofitions  to  jury,  fome 
v^hereof  were  ready  iome  not| 


and  on  examination  this  appear- 
ed, tho  jury  fvvore  they  opened 
not  bundle  delivered  by  folicitor, 
yet  verdid  for  plaintiff  for  this 
caufe  avoided  (matter  being  in- 
dorfed on  the  record),  and  a  new 
venire  awarded  ii.  Page  308 
It  might  have  been  a  mifdemeanor 
for  jury  to  have  looked  into  bun- 
dle delivered  by  folicitor  ib. 
If  party  after  jury  fworn  fpeak  with 
a  juryman  of  foreign  bulinefs, 
this  avoids  not  verdid  after  given 
for  him  ib 

But  if  he,  or  any  in  his  behalf  fay 
to  a  juryman  after  his  departure 
from  the  bar,  and  before  verdid 
given,  the  cafe  ii  char  for  plain* 
tiff^  this  (hall  avpid  verdid,  if 
given  for  him,  for  it  is  new  evi- 
dence ib 
If  ^.  be  challenged  off,  and  twelve 
more  fvvorn,  yet  A.  goes  with 
them,  and  is  prefent  at  their 
confultation,  if^^.  gives  no  new 
evidence,  nor  intermeddles,  ver- 
did good,  but  A,  (hall  be  fined 

ii.  309 
If  one  ofthe  indidors  be  returned 
on  petit  jury,  and  do  not  chal- 
lenge himfelf,  lie  fl)all  be  fined  ib 
Ifa  jury  fay  thev  are  agreed^  and 
it  being  afkea,  who  fliall  fay  for 
them,  they  fay  their  foreman^ 
but  on  further  inquiry  they  are 
not  agreed,  every  one  of  them 
(hall  be  fined  apart  ib 

If  a  juryman  be  called  and  refufe 
to  appear,  or  ifhaving  appeared 
withdraw  himfelf  betore  fworn, 
iineable  ib 

So  if  challenged,  and  while  it  is 
trying  he  withdraw,  and  chal- 
lenge be  over-ruled,  and  he  be 
not  prefent  to  be  fworn  rb 

If  eleven  were  agreed,  and  the 
twelfth  refufcd,  formerly  fuch 
juryman  hath  been  fined,  and 
inqueft  taken  by  the  other  e- 
leven  ib 

But  both  thefe  courfes  now  dif- 
alk>wed  ib 

If  jury  convid  againft  rcafon  and 
evidence,  or  without  evidence, 
G  g  3  and 
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and  againd  dire^lion  of  court, 
court  may  re|»nevc  convidt  be* 
fore  judgment,  and  certify  kitifr 
forhis  pardon  ii.  Page  309,  310 

Court  may  refpite  judgment  on  ac- 
quittal, if  againll  full  evidence 

ii.  310 

In  fuch  cafe  ling  may  have  an  at- 
taint ib 

By  ftatutejufticiarorfteward,  be- 
fore whom  any  one  is  acquit  of 
felony  againfi  pregnant  evidence 
in  H  alesy  or  ihfc  Marches  there- 
of, may  bind  over  the  jurors, 
i^e.  ib 

Several  In/lanccs  of  jurors  finding 
againfl  evidence,  being  fined, 
but  not  warranted  by  law       ii. 

160,  310  to  3H 

Where  fined  for  their  confederacy 
and  practice  ii.  311 

Where  in  cafe  of  inqueft  of  office 
jurors  not  finding  according  to 
evidence,  have  been  fined      ib 

Whether  B,  R.  can  fine  jurors  for 
verdidl  again  (I  evidence  ib 

Jurors  to  be  freemen,  regularly 
freeholders  ii.  264f 

Ltga/t's ;  without  any  jufl  excep- 
tion ib 

De  vicineto ;  but  thii  not  ftriftly 
required,  for  they  of  one  lide 
of  the  county  are  by  law  de  vi* 
cineto  to  try  an  offenfe  of  the  o- 
ther  fide  of  the  county  ib 

By  aiitient  law,  if  jurors  b^  mif- 
takc  or  partiality  give  their  ver- 
didt  in  court,  yet  they  may  rec- 
tify it  before  recorded,  or  go  to- 
gether again  and  reconfider  it 

ii.  299,  300,  310 

If  recorded,  they  cannot  retraft,  or 
alter  it  "•  300 

In  felony  or  treafon  no  privy  ver- 
dict can  be  given  ib 

Y ox  jury  procefs.    Vide  STrial* 

Vide  Ci^alliULe,  UirDut^ 


3  uffsce  of  3Urift  m^  jEi'A  {Tfujer^ 

JulUces  of  afSfe  are  to  fend  their 
records  determined  into  the  £x^ 
chequer  at  Michaelmas      ii>  31 


By  flatute  no  man  of  law  (hall  be 
jufiice  of  aflife,  where  born,  or 
he  doth  inhabit,  but  it  is  uAial- 
ly  difpenfed  with  by  a  uon  oh^ 
flante  ii.  Pagr  52 

Whether,  by  27  £,  .  1 .  de  finibusy 
they  may  deliver  gaol  without 
any  other  commidion,  and  give 
judgment  of  felons     ii.  39,  403 

Safe  to  have  a  fpecial  commiflion 
for  that  purpoie  ii.  39,  40,  403 

In  cafe  of  counterfeiting  coin  on 
S  H.  b.  they  exprefly  mufl  hat'e 
a  fpecial  commiflion  ii.  40 

If  indidroent  in  the  country  had 
been  removed  into  B.  K,  and 
prifoner  there  had  plekded  n^-i 
guilty y  aflcr  27  JS.  I.  and  be- 
fore 6  //.  8.  the  tranfcript  of  re- 
cord might  have  been  tranfmit- 
ted  to  have  been  tried  at  nifi 
priutj  and  fo  in  appeal      ii.  39, 

403 

Naming  them  juilices  of  n^  prius 
in  27  £.  1 .  is  nothing,  but  the 
defcription  of  their  perfons,  to 
whom  commiffions  of  gaol^Je* 
livery  (hail  be  direded       ii,  40 

Juftices  o^ni^  prius  could  not  at 
common  law  give  judgment  in 
appeal  or  indictment  lent  theiu 
out  of  ^.  R,  by  if(/f  f/r'tms  to  be 
tried,  no  more  than  in  other  or- 
dinary civil  caufes,  becaufe  they 
have  but  tranfcript  of  record, 
and  their  commiflion  is  only  ad 
triaudum  exitum  ii.  403 

In  appeals,  jullices  of  mifi  prius 
may  inquire  of  abettors,  and  give 
judgment,  and  if  plaintiff  non- 
fuit,  arraign  prifoner  at  if^^*s 
fuit  ii.  41 

May  allow  clergy  to  a  convi^  of 
nianflaughter  on  appeal  ib 

May  by  flatute  proceed  to  trial  and 
execution  on  indi6tment  remov- 
ed by  crrtiorariy  and  fent  down 
to  be  tried  by  them  ib 

By  14^.  6.  have  power  in  all  fe- 
lonies and  treafonstogive.judg- 
ment,  and  to  award  execution 

350.     ii.  403 

This  flatute  gives  them  no  power 
^o  inquire  of  abettors  in  appeal, 

nor 
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nor   to   arraign  on   a    nonfuit 
before    them    at    iing*s    fuit 

Page  350.  ii.  403 
Ju(lices  of  nifi  prius^  nient  obftante 
14  /f.  6.  may,  in  cafe  ofiudidl- 
ment  or  appeal  fent  them  out  of 
B.  R.  return  po/iea  into  S,  R, 
andtherejudgmentmaybeglven 
as  at  common  law  ii.  404 


Suffice  Of  ieeace^ 

They  have  no  jurifdiftion  in  Irea- 
fon,  except  as  a  felony  [which 
treafon  includes],  and  as  a 
breach  of  the  peace ;  they  may 
take  examination  of  traitors^ 
and  imprifon  them,  and  take  in- 
formation of  witneffes,  and  bind 
them  over,  and  tranfmit  thefe 
examinations  and  informations 
to  next  gaol-delivery,  ^c,  350, 

372,  580.     ii.  44 

They  cannot  regularly  arraign,  try, 
and  give  judgment  in  treafon, 
unlefs  in  fuch  cafes,  as  are  by 
fpecial  aS  committed  to  their 
cognizance,  bccaufe  their  com- 
million  extends  not  to  it      350, 

372.     ii.  44 

ptr  Rolhj  C.  J.  they  may  take 
indi6lment  of  treafon,  tho  they 
cannot  try  it  372 

£y  fome  a^i  may  take  indictments 

'  of  particular  treafons,  but  mufl 

certify  them  into  B,  R.  or  gaoU 

delivery  ii.  44 

May  iffue  their  warrants  within 
precinds  of  ihcir  commiflion  for 
taking  pcrfons  charged  of  crimes 
within  cognizance  of  feffions, 
and  bind  them  over  to  appear 
there,  tho  not  indicted,  not- 
withflanding  lord  Chic's  opinion 
to  the  contrary  579 

Where  juflice  of  foreign  county 
may  grant  his  warrant,  and  com* 
mi(  ofiender;  and  where  offen- 
der taken  in  a  foreign  county 
mufl  be  carried  before  a  juilice 
of  proper  or  foreign  county,  or 
which  of  them.     Vide  Mxittt* 

If  if.  be  in  commiflion  of  peace  in 


proper  county,  and  happen  to 
oe  in  a  foreign  county,  and  com- 
plaint is  made  to  him  of  a  fe- 
lony done  in  proper  county,  as 
he  cannot  ifTue  a  warrant  to  take 
party,  fo  neither  can  he  imprifon 
m  foreign  county,  becaufe  an 
«^  ofjurifdiflion;  but  he  may 
take  oath  of  party  robbed  in 
purfuance  of  27  Eli%,  or  may 
take  examination  or  informa- 
'  tion,  or  recognizance  in  foreign 
county  (fed  quare  of  the  lafl), 
but  cannot  compel  them  by  im- 
prifonment  Page  581.  ii.  50,  51 

One  is  a  juflice  in  two  adjacent 
counties,  tho  bv  feveral  com- 
roiffions,  whUfl  ne  lives  In  on« 
county,  may  fend  his  warrant 
to  arrefi  in  the  other  580 

Convenient,  tho  not  always  ne- 
ceffary,  to  take  information  on 
oath ;  if  party  fufpedled,  then  to 
fet  down  caul'e  ot  fufpicion  582 

When  necefTary  or  not  to  bind 
party  to  proiecute  before  war* 
rant  ifTued  ib 

previous  to  commitment  three 
things  required.  1.  Examina* 
tion  of  party  accufed,  but  with* 
out  oath.  2.  Further  exami* 
nation  of  accufers  and  witneffes 
on  oath.  3*  Binding  over  pro* 
fecutor  or  witneffes  to  next  af- 
ftfes,  t^c.  585.    ii.  Ill 

Examinations  ought  to  be  in  wri* 
ting  without  oath,  and  returned 
or  certified  to  next  gaol-delive- 
ry, ^c,  and  being  fworn  by 
juflice  or  clerk  to  be  truly  taken, 
may    be    given    in    evidence 

585.     ii.  52 

If  juflice  at  return  of  warrant  can- 
not take  examination ;  he  may 
ore  tenus  order  officer  to  detain 
prifoner  till  next  day,  and  this 
detainer  jullifiable  without  Ihew- 
ing  particular  cauf'e,  or  any 
warrant  infcriptis  ib 

Time  of  detainer  mufl  be  reafon- 
able  586.     ii.  4G,   121 

Information  of  profecutor  or  wit- 
neffes to  be  in  writing  on  oath, 
and  returned  or  certified  at  next 
G  g  4  feifions, 
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fef&ons,  &c.  and  being  fworn 
byjuHice  or  clerk,  ^c.  to  be 
truly  taken,  may  be  given  in 
evidence  a^ainft  prifoner,  if  wit- 
nefles  dead,  or  unable  to  travel 
Page  305,  306,  586.  ii.  52,  120 

I^Vhetner  juftices  of  peace  of  a  fo- 
reign county  may  tranfmit  fuch 
informations  before  juflices,  of 
gaol-delivery  of  proper   county 

305,  306 

If  juflice  commit  or  bail  prifoner, 
he  is  to  take  furety  of  profecutor 
tp  profecute,  and  of  witrvefles  to 
appear  and  give  evidence,  and 
on  refufal  may  commit  them  to 
gap]  585,  586,     ii.   121 

Efcapcs  ivitbin   their  jurifdi6tion 

600 

They  ffjTfnt  oh/iante  claufe  in  their 
conmnilion)  are  not  comprized 
under  name  of  juflices  of  oyer 
and  fetminer  686,687.  ii.  23,44 

^here  neceflfary  to  enter  their  ad- 
journments ii.  24 

y^'  here  they  may  or  not  proceed 
fame  fefTions  againd  party  indidl- 
ed  before  them      ii.  28,  29,  48 

They  were  by  flatute  to  fend  their 
indidlmenls  not  determined  to 
juftices  of  gael'delivery^  whe- 
ther felonies  or  trefpaffes,  if  par- 
ty in  gaol  or  bailed,  but  now 
unneceflary  ii.  32,  48 

Where  they  may  deliver  prifoners 
by  proclamation  or  not  ii.  34,46 

Have  power  by  flatute  to  reform 
ore  tePMs  either  pannel  of  grand 
pr  petit  jury  ii.  36,  J55»,  156*, 

265 

They  cannot  make  out  procefs, 
wnen  indidment  delivered  over 
Xjoyx^i\Q^%  q{ gaoU delivery  ii.  37 

Conferva  tors  of  the  peace  how  an- 
tiently  afTigned  ii.  42 

Firit  efiablithment  of  juflices  of 
peace  by  I  J5.  3.  ii.  42,  99 

Hearing  and  determining  given  them 
by  18  £,  3.'        ii.  42,  48,  109 

CommiHion  of  peace  founded  in 
thefc  and  other  aiii  ii.  42 

Coniifled  antiently  of  three,  now 
only  two  ajjignavimus  ib 


/ 


Of  the  firftand  the  powers  itgives 

il.   Page  42 

So  of  the  fecond       ii.  42,  43,  44 

Diflribution  of  powers  given  them 

u.  43 

Ip  returns  or  making  up  of  records 
before  jullices  of  peace*  touching 
indidtments  or  convidions,  how^ 
they  mufl  be  (tiled      ii.  43,  44 

Juflices  of  peace  have  power  by 
flatute  to  hear  and  determine 
murders  or  manflaughters,   but 
feldom  do,  or  any  crime  oufl  of 
clergy,  and  why         ii.  45,  40 

Juflices  of  peace  may  take  indid* 
ment  oife  defendendo         ii.  45 

May  take  inquifition  touching  feh 
Je  /2*,  if  not  inquired  before  co- 
roners, tt  need  not  be  fnfer 
%ifum  C9tpnis^  but  is  traverfaole 

414,  419.     ii.  46 

May  by  flatute  proceed  on  indidt- 
ment  taken  before  former  juf- 
tices  of  peace  in  the  county,  but 
cannot  proceed  on  indifimedt 
taken  before  commiflioners  of 
•yer  and  terminer^  or  fatl-d^li" 
very  ii.  46 

3ut  by  flatute  indi6lment  taken  be* 
fore  fheriff  in  his  Turn,  to  be  de« 
livered  to  them  at  nesct  feffioni* 
and  they  may  proceed  thereon  ib 

Commiffion  of  oyer  and  terminer  in 
the  county  determines  fec6n4 
ajjignavimus  of  comnjiflioa  Of 
peace  ad  audiendum  ^  terminan^ 
dum^  quod  qua  te  ii.  4lr 

General  commiflion  of  peace  Vft 
county  determinies'not  power  of 
former  juflice  by  charter,  nor 
of  juflice  in  a  city  or  corpora- 
tion parcel  of  county  ib 

Where  no  words  of  exclufion,  juf- 
tice  of  peace  of  county  have  a 
concurrentjurifdidlion  with  thofe 
by  charter,  and  fo  if  they  be 
juflices  by  commilfion  in  town 
or  city  ib 

King^  notwithflanding  charter,  may 
grant  commiffion  of  peace  fpe- 
cially  in  that  city  or  county, 
and  they  will  have  concurrent 
jurifdidion  with  juftlces  bv 
charter  lb 

But 


J 
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Bat'  if  franchife  be  granted  itH 
quOfl  jujiitiarii  comitatHs  fe  nQH 
infromittanty  thofubfequent  com- 
miliion  be  granted  in  county  at 
large,  tbey  have  no  jurifdiaion 
in  this  corporation  or  town; 
but  quare^  whether  indi£tment 
or  fefiion  in  the  franchife  be 
void,  or  only  contempt  in  juf- 
tices  li.  Page  My  48 

Seflions  private  and  public    ii.  48 

Bufinefs  of  private,  aU-Aou/es^  poor^ 
dfc.  ib 

public  fubdivided  into  general 
quarter-fefiions  and  general  fef- 
fions  ii.  49 

Both  to  be  fummoned  by  precept 
in  Aing*s  name  ib 

In  either  of  thefe  felfions  they  may 
proceed  in  matters  within  their 
commiffion,  as  to  take  indid- 
ments,  try  felons,  Vc,  ib 

By  particular  affs  fome  things  li- 
mited to  the  quarter-fellions    ib 

When  quarter-lelfions  to  be  held 

ii.  49,  50 

Are  varioufly  held  in  feveral  coun- 
ties, and  yet  good  ii.  50 

}n  MUilleJrx  regularly  but  two 
felHons,  yet  tliey  may  hold  quar- 
ter-feffions  ib 

Tuflices  to  execute  their  authority 
as  juftices  of  peace  within  coun- 
ty, where  juitices  ib 

If  juflicelive  or  be  out  of  his  coun- 
ty, he  cannot  by  warrant  fetch 
one  out  of  it  into  county  where 
he  is  ib 

Whether  a  juftice,  who  is  fuch, 
both  in  London  and  Middle/ex^ 
may  not  commit  one  in  Mid^ 
dlej'ex  brought  out  of  London 
and  ^  convex  Jo  ii.  51 

felony  taken  in  foreign  county, 
juftice  there  may  commit,  exa- 
mine, give  oath  to  informers, 
and  bind  them  over  to  give 
evidence,  or  commit  them  for 
neceflity  of  preferving  the  peace; 
but  quitrty  whether  fuch  exa- 
mination and  informations  be 
evidence  on  arraignment  of  fe^ 
ton  in  proper  county    305,  S06, 

586.  il  51 


Tho  by  cuftom  of  Lmdom  yaSSxx% 
of  taol'de livery  fit  at  Nnoiate^ 
"which  is  in  London^  both  (or 
Mlddlefex  and  London^  yet  juf- 
tices  of  peace  for  MidiUfex  fit 
only  in  tnat  county,  and  jufiices 
of  peace  for  London  tbere    ii. 

Page^y 

One  is  brou^t  by  A.  before  juilice 
on  fufpicion  of  felony,  if  A, 
carf  materially  teftify,  juftico 
may  bind  him  over  to  proiecute, 
and  if  he  refufe,  may  commit 
him  ii.  52 

They  hare  jurifdidlion  of  felonies 
arifing  within  the  verge  ib 

In  their  feffions  may  by  common 
law  proceed  to  outlawry  on  in- 
dictments found  before  them,and 
in  popular  adions  by  flttute    ib 

But  cannot  iflue  a  cafias  mlrga- 
tunty  but  mufl  return  record  of 
outlawry  in  B.  R.   and  thence    « 
this  proceft  fhall  ifTue  ib 

Where  juHices  may  proceed  on 
indi£lmcnts  taken  in  Turns  or 
Leets  or  t\ot  ii.  10,  71 

Juftice    cannot    difdiarge     ono  ^ 
brought  before    him  for  fufpi* 
cion  of  felony,  if  felony  wa« 
committed,    but  mofl   bail  or 
commit  ii.  93 

One  fufpedted  on  probable  caufe 
prefumed  fuch  till  contrary  ap- 
pear ib 

Some  mlfiakes  of  lord*  die,  at 
that  a  jn/iice  of  peace  cannot  tffue 
a  war  rant  before  indlSmenty  Jsfc. 
refuted  ii.  107  to  11 1 

By  34  £.  3.  their  power  further  in- 
larged  as  to  their  taking  perfons 

.    fufpeded  of  felonies  ii.  109 

They  are  confervators  of  the  peace 
and  more  ib 

Juilice  may  by  his  warrant  arreft 
one  Cuipe&cd  of  felony,  thoori. 

final  fufpicion  not  in  himfel^ 
ut  in  party  praying  the  war* 
rant  if.  109,  110 

Fit  in  all  cafes  of  warrants  for  ar. 
refling  for  felony,  much  more 
fbr  fufpicion  thereof,  to  cxa« 
mine  on  oath  party  requiring  it 
touching  whole  matter,  where- 

OA 
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on  warrant  demanded  ii.  Fagf 

110,111 

Warrant  to  be  under  hand  and 
feal  677.  ii.  Ill 

Regularly  ought  to  contain  caufe 

ib 

Jf  general,  u  anfmer  fuck  matters 
0S  Jkall  he  obje^ed^  in  difcretion 
of  B.  R.  to  bail  or  difcharge 
party  578.  ii.  Ill 

It  may  excufe  an  officer  In  falfe 
imprifoninent,  if  (rue  caufe  or 
mifdemeanor  within  connufance 
of  j^ftice  ib 

Antiently  fuch  warrants  in  treafon 
or  felony  held  good ;  in  warrants 
of  the  peace  and  good  behaviour 
caufe  muA  be  idtewn  and  why 

ii.  Ill 

Juftice  may  make  his  warrant  4o 
take  one  fufpefted  by  name, 
but  not  all  perfons  fufpeded ; 
eoMtra  of  a  rule  in  B.  R.  for  that 
purpofe    580|  566|  587.  ii.  105, 

JuAice  may  make  a  warrant,  as 
well  in  cafe  of  felony  as  the 
peace,  to  bring  party  before 
himfelf  only,  or  generally  be- 
fore any  other  julhces,  and  then 
officer  may  bring  him  before  any 
other  juftice  of  the  county,  and 
it  is  not  in  eledion  of  party  to 
go  before  whom  he  pleafes 

582.  ii.  112 

Jn  foroe  cafes  may  make,  his  war- 
rant to  bring  him  to  the  feflions, 
tho  it  is  better  to  bring  him  be- 
fore himfelf,  or  fome  juilice,  that 
party  may  be  bailed  ii.  1 12 

Warrant  may  be  to  bring  party  to 
the  juftice  tohnd  furelies  for  his 
appearance  at  the  fcflions,  tsfc. 
and  in  mean  time  to  keep  the 
peace,  or  may  be  /i  recufa'vtrit 
to  bring  him  to  common  gaol 
ibidem  meraturus  quou/que  gratis 
Ji9c  feceritj  and  yet  couftable 
may  bring  him  before  the  juf- 
tice, and  if  he  refufe  there  to 
give  fureties,  he  may  by  virtue 
of  firil  warrant  bring   hin^   tq 

!;aoI,  and  commit  without  any 
urther  warraut  or  mittimut    ib 


Warrant  may  be  in  hinges  name 
with  tefle  of  the  juflice,  but 
more  uiually  in  name  of  judice 

ii.  Page  113 

Whether  juftices  out  of  feflions  can 
iffue  a  warrant  to  take  perfons 

'  .offending  aguinfl  a  penal  law, 
tho  within  their  coguizance, 
and  fo  to  bind  them  over  to  fef- 
lions, or  in  default  commit 
them,  and  this  before  indid- 
ment  ib 

On  complaint  and  oath  of  goods 
ilolen,  and  that  party  fuipedls 
goods  are  in  fuch  a  hoiife,  and 
fbews  the  caufe  of  his  fufpicion, 
judice  may  grant  a  warrant  to 
fearch  in  thofe  fufpeded  places 
mentioned  therein,  and  to  at- 
tach goods  and  party,  in  whofe 
cuflody  they  arefbundi,and  bring 
them  before  him,  or  fome  other 
judice  to  (hew  how  he  came  by 
them,  G^r.  this  warrantable  ni- 
€nt  9b ft  ante  opinion  ofLord  Coke 

ii.  113,  150 

But  convenient  to  exprefs  that 
fearches  be  made  in  the  day- 
time, and  that  party  fufpecling 
be  prcfent  to  give  officer  infor- 
mation of  his  goods  ii.  113,  114, 

150 

Entry  to  be  per  eftia  aperta  ;  but 
if  doors  be  ffiut,  and  be  rcfufed 
to  be  opened  on  demand,  officer 
may  break  open  doors    ii.  1 1-H 

116,  llf 

Lawful  claufe  in  fuch  warrant  to 
attach  party,  in  whofe  cudody 
the  goods  are  (bund  ib 

If  the  goods  (lolen  be  not  in  the 
houfe,  officer  is  excufed  tl.at 
breaks  open  the  door  to  (earch 
for  them  on  juflices  warrant; 
but  party  that  made  fuggedion 
puni(habie,  for  in  evemtu  it  is 
puniChable  in  him  ii*  151 

On  return  of  this  warrant  exe- 
cuted, if  it  appear  they  were 
not  ftolen,  they  are  to  be  re« 
turned  to  the  poffeifor ;  but  if 
it  appear  they  were,  they  are 
not  to  be  delivered  to  the  pro- 
prietorj  but  to  remain  with  fte- 

riff 
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riff  or  conftable,  that  party  may 
proceed  by  convicling  onender 
to  have  reftitution  ii.  Page  151 

If  goods  not  ilolen,  party  to  be 
charged  ib 

If  ilolen,  but  not  by  him,  but 
another  that  fold  or  delivered 
them  to  him,  and  priibner  ap- 
pear to  be  ignorant  that  they 
were  llolen,  he  may  be  dil- 
charged  as  an  offender,  and 
bound  over  to  give  evidence  as 
a  witnefs  againii  him  that  fold 
them   .  ii.  151, 152 

If  he  knew  they  were  ftoleo,  fit  to 
bind  him  over  to  anfwer  the  fe- 
lony ii.  152 

Thefe  warrants  are  judicial  «<?/, 
and  muA  be  granted  on  exami- 
nation of  the  fadt  ii.  1 50 

To  whom  to  be  directed,  and 
what  the  purport  thereof        lb 

General  warrant  to  fearch  ail 
places,  whereof  party  and  of- 
ficer have  fufpicion,  tho  ufual, 
not  fafe  ii.  114,  150 

Warrant  ought  to  mention  name 
of  party  to  be  attached,  and 
mud  not  be  lef\  with  blanks  to 
'be  filled  up  by  party,  fuch  war- 
rant void  577.  ii.  114 

If  there  be  a  riot  or  breach  of  the 
peace  in  prefence  of  a  judice, 
he  may  arreft  the  rioters,  or 
command  any  officer,  or  others 
cte  ienus^  without  warrant  to  ar- 
refl  them,  and  they  by  virtue 
thereof  may  strreil  ^agrante  eri^ 
mine  in  abfence  of  the  juAice 

ib 

If  a  riot  be  committed,  and  rioters 
difperfed  by  coming  of  the  juf- 
tice,  and  they  be  fufpeded  pro- 
bably to  meet  again,  or  threat- 
en it,  tho  confiables  may  ex  oficio 
fupprefs  the  riot,  and  raife 
foj^e  of  vill  to  do  it ;  yet  a  juf- 
tice  may  deliver  a  fpecial  war- 
rant to  arrefl  the  rioters,  if  they 
re-afTemble,  tho  there  be  no  par- 
licular  perfons  named  in  war- 
rant ;  he  may  even  authorize 
t|)em  b^  wprd  ji.  1 14, 115 


JuHice  muft  either  dlfcharge  or 
commit,  or  bail  one  arrelled  for 
felony   brought    to   him         it. 

Pa^e  120 

If  one  be  brought  before  a  juilice 
exprefly  charged  with  felony  by 
oath,  jufiice  cannot  difcharge 
liim,  but  mufi  bail  or  commit 

ii.  121 

If  charTOd  with  fufpicion  only, 
yet  if  no  felony  proved  to  be 
committed,  or  if  t^€t  be  no  fe- 
lony, juflice  may  difcharge  hin& 
as  to  felony;  tho  if  a  trefpafs, 
he  may  bind  him  over  for  it    ib 

If  one  be  killed  by  another,  tho 
ftr  infortunium^  ox  fe  defendendo^ 
(which  is  not  properly  felony)^ 
or  in  afTault  on  an  officer,  (which 
is  no  felony  at  all)  juflice  ought 
not  to  difcharge  him,  there* 
fore  he  muft  be  committed,  or  at 
leafi  bailed  ib 

They  cannot  proceed  on  an  indid- 
ment  taken  before  fuperior 
judges  tho  other  wife  the  caufe 
might  be  within  their  cognizance 

ii.  133 

They,  as  to  their  venire  facias^ 
agree  with  juilices  of  fiyer  and 
terminer i^  and  may  indid,  ar- 
raign and  try  fame  day  in  cafes 
of  felony  ii.  261,  262 

By  fiatute  proceedings  before  them 
not  difcontinued  by  new  com- 
miflion  ii.  401,  405 

Vide  ^rreff,  Bail,  Commitnvnt, 

&c. 


3uSification« 

Where  warden  of  the  Fleet  may 
juf^ify  imprifonment  by  virtue 
of  an  order  of  Chancery    ii.  ]  22 

In  treafon  or  felony  there  can  be 
no  jufiification,  zzfe  defendendo^ 
^c.  ii.  258 

But  on  not  guilty  prifoner  fhall 
have  advantage  or  all  fuch  de- 
fenfes,  and  where  matter   ap- 

*  pears  not  to  be  felony,  he 
on  not  guilty  pleaded,  may  be. 

acquitted 
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'    acqoittcd     ii.  Page  1268»  259, 

303,  304 

Where^  am  J  hw  arrtfi  an  fyjpie'ion 

may  he  jufiifiedy  or   not.     Vide 

atrreff. 

Where  one  may  jufiify  breaking  open 
doors^  or  not.    Vide  3rVt&,  U^Ut 

anD  Grp,  Juffict  of  ^^earr* 

Where  one  may  jufiify  beating  a  iref- 
pajjfer^  come  to  take  kis  goods^  or 
endeavouring  to  enter  on  kis  pof- 
Jtfiou^  or  not.     Vide  HjmkilK^ 


« 

PRESUMED  that  he  neither 
will,  nor  can  do  any  wrong, 
and  therefore,  if  he  command 
an  unlawful  aff  to  be  done,  the 
infl rumen t  is  not  thereby  in- 
demnified, but  puni(hable  43, 44 

Tho  he  is  not  under  the  coercive'^ 
jet  in  many  cafes  his  commands 
are  under  the  diredive  power 
of  the  law,  which  makes  the 
aH  itfelf  invalid,   if  unlawful 

44,  127 

In  time  of  peace,  if  two  men  com- 
bat together  at  barriers,  Cs^r, 
and  one  kill  the  other,  it  is  ho- 
micide; but  if  b^  the  king*s 
command,  it  is  faid  to  be  no 
felony  44 

By  defcent  of  crown  king  inveHed 
with  the  right  of  fovereignty 

61,  101 

Supremacy  of  the  king  in  matters 
eccle/iafiical  a  moil  unquellion- 
able  right  75 

Weight,  allay  and  extrinfic  value 
of  coin  inter  jura  majejiatis   191 

192,204 

Claufe  in  28  /iT.  8.  enabling  him 
to  difpofe  of  lands  by  will  was 
neced'ary,  for  other  wife  he  could 
not  have  done  it  by  will       278 

But  witiiout  this  a^  he  had  power 
to  difpofe  of  lands  belonging  to 
the  crown  or  duchy  by  letters 
patents  under  thefe  refpedive 
teals  .     273 

Where  there  are  three  powers,  as 
ofjuAices  of  oyer  and  terminer^ 


gaoUdeiivery^  and  the  peace, 
and  record  is  made  up  by  all 
thefe  powers,  the  befi  fliali  be 
taken  for  the  king      ii.  Page  3^ 

Office  of  coroners  being  by  elec- 
tion is  not  determined  by  kinf% 
demife  ii.  55 

Xing  cannot  arrefl  in  perfon,  or 
imprifon  or  command  another 
(o  to  dO|  but   by  writ,  Csfc. 

ii.  151 

King*6  title  being  of  record  muil 
be  avoided  by  record       ii.  205 

If  king  Hi  in  perfon  in  J?.  R.  he 
cannot  pronounce  judgment  in 
treaibn,  for,  as  he  cannot  be  a 
witnefs,  fo  he  cannot  be  a  judge 
III  proprid  eaufd  ib 

Where  kir^^%  teftimony  allowed, 
or  not,  and  how  king  to  exhibit 
his  te(limony  ii.  282 

Who  king,  queen,  prince,  ^c» 
within  25  A.  S.  dt  proditionibas 

Vide  aDreatbn* 
Vide    aitfiseatwe,     ^or&ieurr, 

(BXMt,  &c. 


Marflial  immediate  officer  to  exe^ 
cute  judgment  of  death    464, 

502.  ii.  5 

And  for  that  pur]>ofe  is  mentioned 
in  judgments  of  treafon    ii.  ill 

There  may  be  a  mandate  to  tb« 
fherlfi  to  affiii  ii.  5 

Chief  Juftice  or  any  other  judge 
of  B,  R,  may  iflue  a  warrant 
into  any  county,  for  taking  or 
bringing  before  him  a  felon,  or 
oneTufpeded  of  fejony  into  any 
county  it)  England  or  Walts 

578.  ii.  5,  6,  198 

They  are  confervatorsof  the  peace 
through  all  England^  more  than 
juilices  of  oyer  and  terminer 

678.  ii.  5 

To  avoid  trouble  of  bringing  up  of- 
fenders, before  whom  their  war- 
rants  are  made  returnable,  and 
to  whom  dtreded         578.  ii.  S 

How  their  warrants  ought  to  run 
in  cafes  of  furety  of  .Uie  peace, 
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tsfc.  again(l    one    in    another 
counter,  than  whcr^  they  are 

Page  578.  ii.  5,  6 

TipfUves  the  marfliars  deputies; 
each  judge  hath  one     586.  ii.  6 

A  judfi;e  of  B,  R.  may  order  an 
arrell  are  ienus^  without  expref- 
iing  caufe  ib 

Where  B.  R.  hath  made  an  order 
to  take  jperfons  that  party 
grieved  fufpeds,  and  bring  them 
into  court  '  586,  587 

B.  R,  fwear  a  grand  inqiieii,  and 
take  indidments  every  term 

651.  ii.  3 

HigheU  ordinary  court  of  ju(Hce 
next  to  parliainent        ii.  2,  1 59 

It  is* more  than  a  court  in  Eyre ; 
where  it  fits,  it  is  fovereign 
court  of  gaoi -(delivery J  and  over 
and  terminer;  the  judges  are 
jufliciafii  oniinarii  li.  4,  22 

It  is  the  center  of  all  fubordinate 
jurifdidions,  efpecially  in  mat- 
ters capital  ii.  401 

It  hath  two  kinds  of  jurifdidion, 
the  plea  and  crown-fide       ii.  2 

Ancient  and  modern  way  of  keep- 
ing and  titling  the  records  ii»  23 

Grand  inqiiefi  to  prefent  all  mat- 
ters criminal  within  com.  Mid- 
iile/exj  and  then  B,  R.  proceeds 
on  indidtment  fo  taken         ii.  3 

Where  B,  R.  proceed  on  offenfe 
committed  in  fame  county,  thev 
may  proceed  Je  die  in  dienty  fiN 
teen  days  betwixt  tefie  and  re- 
turn of  venire /ac,  not  required  j 
other  wife  if  they  proceed  on  a 
caufe  removed  by  certiorari^  ex- 
cept on  indidment  taken  by 
juAices  of  peace  of  county,  where 
B.  R.  fits  it.  3|  260 

At  common  Jaw  record  before  fil- 
ing remandable^  afterwards  not 

ii.  3 

But  if  iflTue  joined  tranfcript  may 
be  fent  down  to  be  tried  at  nijf 
prim;  but  original  record  re- 
mains in  B.  R.  ib 

fiy  6  //.  8.  court  may  remand  in- 
dictments of  felony  removed 
hither,  and  bodies  of  prifoners 
to  the  jufiicet  of  peace^   ^c. 


where  felony  committed  it.  Pajt^ 

3,  4,  41 

Coming  of  B.  R.  into  any  county 
fufpcnds  -  (not  fupcrfedes)  fef  • 
fion  of  commiifion  of  gad-de/i^ 
'verv^  oyer  and  terminer^  and  the 
peace  ii.  4 

Where  fpecial  commiiGoners  of 
oye}^  and  terminer  may  fit  in 
term  in  fame  county,  where  B* 
R.  fits,  but  B.  R.  mufi  adjourii 

ib 

Tho  fome  a^s  limit  proceedings 
in  criminal  caufes  to  commi(- 
fioners  of  oyer  and  terminer,  B, 
R,  may  proceed  upon  them; 
but  jufiices  of  peace  cannot    ib 

One  attaint,  and  record  removed, 
it  may  award  execution  ib 

It  is  fovereign  coroner  of  Englandy 
and  may  take  appeals  of  death, 
^c.  by  bill  ii.  ^ 

Chief  Jullice  chief  coroner  virtute 
officii  ii.  53 

Felonies  within  kin^%  palace,  ni* 
ent  obftante,  33  f/.  8.  triable  ia 
B.  R.  contra  where  felony  cre- 
ated de  novo  with  fpecial  form 
of  proceedings  ib 

By  cufiom  may  ore  tenat  command 
a  tipfiafF  to  apprehend  for  mif- 
demeanors  ii.  6 

Chief  Tuftice  not  the  Jmfliciarius 
Anglia  ib 

The  immenfe  authority  of  the  an- 
tient  Jufticiaiius  Anglim      106. 

ii.  h 

Chief  Jufiice  created  by  writ  ii,  6 

B,  R,  had  antiently,  iii  cafes  of 
felonies. and  treafons  done  on 
the  narrow  feas,  out  of  bodies 
counties,  a  concurrent  jurif«> 
didion  with  the  admiralty 

li.  12,  13 

B,  R.  comprifed  in  aSs  giving 
power  to  juilices  of  ojer  and 
terminer  ii.  22 

On  trial  of  felons  in  B.  R.  if 
prifoner  challenge  twenty  pe- 
remptorily, fo  that  thole  re<. 
maining  of  the  pannel  be  not 
fufiicient ;  tales  to  be  granted 
by  precept  returnable,  as  the 
cale  (hall  require*  it.*:>€ 

ClerAt 
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CUris  of  tie  cro'dfrif  ajfift  .  and 
peace  to  certif}'  hither  names  of 
ail  perfons  outlawed^  attaint 
aiid  cMiTia  ii.  Page  36,  37 

One  flain  in  open  rebellion,  Chief 
Juflice  on  view  of  body  may 
make  a  record  thereof,  and 
feud  it  into  B,  R,  and  thereon 
party  fhall  forfeit  his  goods,  but 
not  lands  ii.  53 

Clerk  of  crown,  coroner  for  B.  R. 
to  view  body  of  prifoner  dying 
in  king's  bench  ii.  58 

Hav£  not  only  power  to  iffue  writs 
on  indictments  and  appeals  be- 
fore them;  but  alfo  may  by  or- 
der command  flieriffof  county, 
where  they  fit,  or  their  marlhal 
to  take  felons  or  didurbers  of 
peace,  and  bring  them  before 
the  court  ii.  105 

Cufiom  of  the  court  part  of  the 
law  of  land  ib 

Where  on  information  on  oath  of 
breach  of  the  peace,  and  a  de- 
fign  by  perfons,  whofe  names 
could  not  be  known,  to  commit 
a  riot,  B.  R,  hath  made  an  or- 
der to  the  Qieriff  to  bring  before 
tbeqi  fuch  as  (hould  be  probably 
iufpeded  to  be  parties  therein 
586,  587.     ii.  105 

WAere  B.  R.  may  give  judgment  pn 

record  of  conviffion  removed  ke* 

fore    tkcm^    &c.      Vide  3ftli)B^ 

tnent* 

Vide  Certiorari  Court,  <ejreciu 

tion  ano  J&epriibe,  <^aol^Delu 

btrp,  Igabea^  Corpujef,  3(U& 

tice    of   aiOtfe,     Suffice   of 

^eace,  ^utlattrp,  ^prr  aiio 

^ertnincr,  iBroccIi,  &c. 


X^rcin;'* 

DIVIDED  into  fimple  and  vio- 
lent, (imple  larciny  fub-di- 
vided  into  grand  and  petit    30S 
Grand  and  petit  larciny  defcribed 

530 

Sane  in  nature,  but  different  in 

degree  of  puniihment  ib 

DefiniUyn  oflaieiny  504 


llow  the  indidment  muil  be 

Page  504 

What  are  the  ingredients  in  this 
crime  ib 

What  (hall  be  faid  a  taking    505, 

50« 

^.  lends  his  horfe  to  B,  who  rides 
away  with  him  no  felony      505 

If  a  man  feeing  a  horfe  in  pafiuie 
of  owner,  having  a  mind  to  ftcal 
him,  obtains  a  replevin,  and 
thereby  hath  the  horfe  delivered, 
this  a  felonious  taking  507 

jt.  Aeals  horfe  o£B,  and  aflerwards 
delivers  it  to  C  who  is  no  par- 
ty  to  firfl  dealing,  and  C,  rides 
away  with  it  animo furaudi^  lar- 
ciny ib 

But  if  ^.  felonioufly  take  the  horfe 
of  B.  and  atler  C.  ileal  him 
from  A*  C  is  a  felon  to  both, 
and  C,  may  be  appealed  or  in- 
dicted as  of  a  felonious  taking 
from  B.  for  by  the  thefl  B.  M\ 
not  property,  nor  in  law  pof- 
feifion  of  his  horfe  ib 

Where  a  carrier  ihall  be  faid  to  be 
guilty  of  a  felonious  taking  of 
goods  delivered  tit  him  or  not 

504,  505 

Carrying  the  goods  to  the  place  of 
delivery,  and  taking  them  af- 
terwards, a  new  taking        505 

Before  21  //.  8.  if  a  fervant  had 
carried  away  eoods  delivered  to 
him  by  his  malter  animofurandi^ 
it  had  not  been  felony  667 

By  this  a^  made  felony,  if  of  va- 
lue of  forty  (hillings ;  offender 
intitled  to  clergy,  [but  where 
ouRed  by  12  JJnn^^  ib 

An  Apprentice  or  fervant  uDder 
eighteen  exempt  from  feJonjr 
euaded  de  novo  by  21  H^  8.  [how 
far  altered  by  12  Ann4t\,        ib 

Yet  it  leaves  him  in  fame  condi- 
tion, as  to  any  felony  at  com* 
mon  law,  as  if  he  was  not  ex- 
cepted 66S 

And  therefore,  if  my  butler  or 
ihcpherd  under  eighteen,  or  if 
my  apprentice  take  away  m/ 
goods  felonioufly,  without  mv 
adual  delivery,  tho  under  va- 
lue 


J 
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lue  of  40/*  he  is  indidable  of 
felonj'  at  coramon  law  Pa^e  506, 

667,  668 

If  a  man  deliver  a  bond  to  his  fer* 
vant,  or  goods  to  fell,  and  he 
fells  them  and  receives  the  mo- 
ney, and  carries  it  away  animo 
furandi^  not  felony  Q^^ 

Whether  delivery  of  mafter's  goods 
by  one  fervant  to  another,  in 
mafier's  abfence,  may  be  faid 
to  be  by  the  malter;  delivery 
of  the  goods  by  maimer's  wile 
within  the  oH  ib 

A  fervant  receives  his  mafler's 
rents,  and  animo  fnrandi  carries 
them  away,  not  felony  ib 

A.  delivers  the  key  of  his  chamber 
to  ^.  who  unlocks  the  chamber, 
and  takes  A.*%  goods  animo  fu- 
randi^  felony  ib 

One  that  hath  a  bare  charge  of 
goods,  tho  not  poiTeffion,  may 
be  guilty  of  felony  at  common- 
law;  as  a  butler  that  hath 
charge  of  plate,  a  fliepherd  of 
iheep,  the  like  of  him  that  hath 
a  hare  fpcclal  ufe^  as  the  guefl, 
that  hath  plate  fet  before  him 

506,  667,  668 

If  A.  by  falfe  tokens  receives 
money  of  ^.  and  carries  it  away, 
no  felony         *  50  J 

Mailer  delivers  fi Iver  to  fervant  to 
change  into  gold,  or  leather  to 
make  (hoes,  and  be  runs  away 
with  it  felony  66^ 

Finding  a  purfe  in  the  highway, 
and  denying  or  fecreting  it,  not 
felony  506 

Takins  treafurc-trove,  wrecks, 
waits  and  ftrays  [before  feifure] 
no  felony,  but  party  mud  believe 
them  to  be  fuch  ib 

Where  a  man's  goods  are  in  fuch  a 

place,    where   ordinarily    they 

are,  or  may  lawfully  be  placed, 

and  a  perfon  takes  tliem  animo 

furandi^  felony  ib 

If  a  (beep  of  A,  ftray  from  his 
flock  into  the  flock  of  B,  and  B. 
drives  it  along  with  his  flock,  or 
by  miftake  (hears  it,  no  felony ; 
but  otherwife,  if  he  knows  it  to 


be  another's,  and  marks  it  with 
his  mark,  this  evidence  of  fe- 
lony Page  507 

A  fervant  finds  his  mader's  purfe 
in  his  corn-mow,  and  takes 
part,  if  he  knew  his  mailer  laid 
it  there,  felony  ib 

If  if.  Heals  goods  in  the  county  off* 
and  carries  them  into  county  of 
C  he  may  be  indided  for  lar* 
ciny  in  county  of  C  but  can 
only  be  indicted  of  robbery  iu 
county  off.  507,  50« 

Where  continuance  of  the  afporta- 
tion  is  a  new  caption  507 

A,  takes  the  horfe  of  B.  and  be- 
fore he  gets  out  of  the  clofe  is 
apprehended,  iarciny  50S 

If  a  guell  takes  (heets  off  the  bed 
felon  ioufly,  and  carry  them  out 
of  his  chamber  into  the  ball, 
felony  ib 

A.  came  Into  the  dwelling-houfc 
of  B,  where  nobody  was,  and 
broke  open  a  chefl,  and  took 
out  goods  to  the  value  of  5j« 
and  laid  them  on  the  floor,  and 
was  taken  before  he  could  re- 
move them,  he  being  indtded 
on  39  £/i».  was  oufted  of  clergy 

lb 

If  A.  hath  his  keys  tied  to  the 
firings  of  his  purfe,  B,  a  cut- 
purfe,  takes  if. 's  purfe  with  mo- 
ney in  it  out  of  his  pocket,  but 
the  keys,  Vhich  were  tied  to 
the  firings  of  his  purfe,  hang  in 
his  pocket,  A.  takes  B.  with  his 
.  purle  in  his  hand,  but  the  firings 
hang  to  his  pocket  by  the  keys, 
no  felony;  for  lich  cepity  non 
afpoTia'vit  ib 

Where  there  is  a  pretenfe  of  title, 
regularly  no  felony;  but  yet  it 
may  be  a  trick  to  colour  a  fe- 
lony 509 

What  circum fiances  are  evidence 
of  a  felonious  intent     508,  509 

If  ^.  takes  away  goods  off.  o- 
penly  (otherwife  than  by  rob- 
oery;  this  evidence  only  of  a 
trelpafs  ib 

A>  leaves  his  harrow  in  the  field, 
B.  having  land  iu  the  fame  u- 

feth 
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Tdh  the  barrow,  and  returns  it 
to  tiie  place  ^here  it  was^  jdo 
felony,  out  trefpafs      Page  509 

If  ^.  and  B,  being  neighbours, 
and  ^.  liaviog  a  horfe  on  the 
common,  and  B.  having  cattle 
there  that  he  cannot  readily  6nd, 
takes  up  the  horfe  of  ^.  and 
rides  about  to  find  his  cattle,  and 
ittving  done  turns  off  the  horfe 
•gain  in  the  common,  no  felony, 
but  at  moft  a  trefpafs  ib 

So  if  my  fervant  without  my  pri- 
vily take  my  horfe,  and  ride  a 
few  miles  and  return,  no  felony ; 
but  contr^f  if  in  his  journey  ne 
fell  it  ib 

Of  what  things  larciny  may  be 
committed  or  not  509^  510 

Of  crcBtures  •/  a  bafe  nature^  as 
J^gff  hearty  &r.  or  their  whelps 
there  can  be  no  felony ;  but  of 
kawks  reclaimed  it  may  be   512 

Larciny    may    be    committed   of 
yeung  iatois  in  the  ne(l,  but  not 
^f  their  eggs;  taker  of  eggs^  how 
puni(l)ed  511 

Larciny  oannot  be  committed  of 
wild  fwans,  or  their  young ;  but 
conira^  if  they  be  made  tame,  or 
if  they  be  marked,  or  pinioned; 
but  if  marked  and  yet  flying 
fwans  that  range  abroad  out  of 
precin^s  of  the  owner,  no  felony 
to  kill  them  ib 

On  indidroent  for  dealing  goods  of 
B.  who  is  proved  to  be  a  /erne 
cover ty  party  may  be  acquitted, 
fo  if  it  appear  that  the  fuppofed 
owner  had  neither  interelt  nor 
pofTeiiion  in  the  goods,  but  he 
ought  to  be  indided  de  novo  for 
goods  of  buiband  or  true  owner 

513 

Where  a  man  may  commit  felony 
of  the  goods,  wherein  he  hath 
a^property  ib 

Jointenants  or  tenants  in  common 
of  a  horfe,  one  cannot  be  a  felon 
to  the  other  ib 

«/.  takes  away  the  trees  of  ^.  and 
cuts  them  into  boards,  B,  may 
take  them  away,  and  not  felony ; 
and  fo  of  cloth  made  into  a 
doublet  ib 


If  ^.  take  away  the  hay  and  com 
of  j^.  and  mingle  it  with  his  own 
ftock,  or  take  the. cloth  of  B, 
and  embroider  it,  B.  may  take 
the  whole  heap  or  garment,  and 
embroidery  alfo,  and  be  not 
guilty  even  of  trefpafs  Pa^e  513 

Yet  ifJl-  bail  goods  to  B,  and  fieal 
them  from  him  to  charge  htm 
with  an  adiion,  felonv  ib 

Wife  cannot  commit  felony  of  her 
hu(band*s  goods ;  and  therefore, 
if  ibe  take  and  deliver  them  to 
B.  who  knowingljr  carries  them 
away,  no  felony  in  ^.  513,  514 

If  huiband  deliver  goods  to  B.  and 
wife  take  them  telonioufly  from 
i?.  felony  514 

Taking  away  another  man*a  wife 
againil  her  will  cum  bonis  virif 
felony  by  (latute.  ib 

Servants  in  the  houfe  imbeaszeling 
their  mailer's  goods  after  his 
deceaie  by  33  ^-  Q.  if  they  ap- 
pear not  on  proclamation,   at- 

*   taint  of  felony  515 

To  Heal  Jkroud  of  m  perfou  hwried^ 
felony  ib 

Larciny  from  the  perfon  dam  ^ 
/ecrete  by  H  EU%.  except  under 
value  ot  I2d.  principals  oulied 
of  clergy,  acceflaries  not .     531 

Horfe-ilealers  ouOed  of  clergy  by 
1  £.  6.  C?*  2  ^5*  3  £.  6.  but  ac- 
ceflaries  not  529 

Sent  Urcinp,  felony  530 

Noacceflaries  either  before  or  after 

ib 

If  A,  ileal  \2d,  at  one  time,  and 
B.  {2d,  at  another,  fo  that  the 
a^s  were  feveral,  thothe  goods 
of  the  fame  perfon ;  petit  lar- 
ciny in  each  ib 

If  A.  be  indited  of  larciny  of 
goods  to  the  value  of  5i.  petit 
jury  may  And  it  of  value  of  VId, 
or  under  ib 

If  ^.  ileal  from  B.  to  value  of  6</' 
and  then  to  value  of  8</.  it  is 
grand  larciny,  if  put  together 
in  one  indictment  531 

If  ^oods  be  ilolen  at  feveral  times 
irom  fe%'eral  perfons,  and  each 
apart  under  value,  ieveral  pt^tlt 

larciuies, 
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larciniesy  tho  in  one  indtdtment 

But  contra^  iffuch  goods  of  feveraf 
perfons  were  in  one  bundle,  or 
on  one  table,  or  in  one  (bop, 
grand  larciny  ib 

If  a  man  ileal  a  horfe  not  above 
value  of  1 2</.  or  break  a  houfe 
in  the  day  time,  and  ileal  goods 
only  of  that  value,  the  owner 
O^r.  not  pat  in  fear,  this  but 
petit  larciny,  notwithilanding 
5  &  6  £.  6.  for  that  ilatute  on- 
ly  oulls  clergy,  where  offenfe 
capital,  as  grand  larciny         tb 

Taiifig/rem  per/on  witi^ut  putting  in 

/ear  9r  vUience  is  not  robbery, 

but  larciny  534 

Where  words  of  menace  are  ufed 
after  the  taking,  only  larciny  ib 

For  larciny  from  the  houfe  or  fpe- 
cial    burglaries.      Vide    JbMX^ 

Vide  Ciergp,  lEDuntp,  ipetonp 
bv  Statute,  SnDuttmn^  &c. 


Natural  Law. 

If  one  be  violently  aflauljted,  and 
cannot  otherwile  fav0  his  own 
life,  law  of  nature  permits  him 
in  his  own  defence  to  kill  afiiail« 
ant  Pagf^l 

Nature  prompts  all  men  in  what* 
foever  condition  to  preferve 
themfelves,  which  cannot  be 
without  fociety  432 

Law  of  nature  makes  a  man  his 
own  protedor  earn  debit9  mtde^ 
r amine  ineulpatif  tmtela  51 

• 

Pofitive  Law, 

Penalties,  as  to  their  degrees  and 
applications,  are  juris  pofitivi  C^ 
non  naturalis  IS 

Lex  talionisy  except  in  murder^ 
is  purely  Juris  pufiiiviy  and  the 
^ews  madfe  a  commutation  of  it 

14 


Laws  of  England. 

More  determinate,  than  foreign 
laws,  and  leave  as  little  as  may 
he  ad  arbitrium  judicis  13 

Til  is  law  allows  not  the  judge  to 
change  the  punilhments  it  in- 
flias  ]9 

Always  afieds  certainty  22 

Hath  no  dependance  on  the  civil 
law  1 6 

Is  excellently  adapted  to  the  con- 
veniences of  Englijk  govern- 
ment,  and  full  of  excellent  rea- 
fons  489 

Commotr  law  in  and  after  E.  3.  re- 
ceived a  greater  perfedl  ion,  not 
by  change  thereof,  for  that  could 
not  be  but  by  ilatute ;  but  men 
grew  to  greater  learning  and  ex- 
perience, and  rediiied  miilakes 
of  former  ages  and  judgments 

24,  25 

The  king  and  his  laws  are  vindices 
injur iarnm  481 

Vo4.  H. 


The  antient  divine  Law»-  the  Uom 
Jaicf    Attic^    and  Roman   Laws 
touching  Homicide 

By  the  antienteft  divine  law  homi- 
cide was  capital  2 

Delivery  of  a  man  into  his  neigh'^ 
hour's  handf  explained  ib 

Who  were  intitled,  or  not,  by  the 
Mofaic  law  to  the  privileges  of 
places  and  cities  of  refuge  ib  k 

Killing  a  thief  found  breaking  up  in 
the  nighty  not  capital ;  but  contra 
in  the  day  488 

The  judicial  laws  made  no  dif- 
ference in  puniihment  of  homicide 
on  malice  forethought^  and  on  a 
fudden  falling  out y  both  capital; 
but  they  extended  not  that   ri* 

■  gour  to  cafual  homicide^  but  yet 
were  fo  llrid,  as  to  futter 
avenger  of  blood  to  kill  fuch 
manSayer  before  he  got  to  city 
of  refuge  47t 

There  is  pot  amongft  thefe  laws 
any  one  which  is  cxprefs  touch* 
ing  homicide  fe  defeudendo^  but 

H  b  cufiom 
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cuftom  of  the  Jewsy  and  inter- 
pretaticm  of  their  dodors  ex- 
empted a  fad  fo  circumftanced 
from  capital  iMmiftiment  Fage  4 

If  a  woman  qaick  with  child  took, 
or  another  gave  her  a  potion  to 
caufe  abortion^  or  one  (truck  her, 
whereby  fcetus  was  killed,  by 
Hie  judicial  laws  it  was  capit^ 

433 

Many  of  the  ^itic  laws  touching 
komicide  colleded  by  Petit  ci- 
ted •;  between  which  and  the  ju' 
iiicial  laws  there  it  a  great  ana- 
logy 4  to  7 

Wherein  the  Roman  laws  differ 
from,  and  agree  with  them     6, 

7,  488 

The  Attic^  Jewjfiy  Roman  and 
anttent  Englijh  Laws  touching 
Theft. 

By  Jewijk  law  thefl  not  capital, 
the  accompanied  with  burglary, 
lave  HasX.  plagium  was  capital, 
and  that  by  the  civil  conflitu- 
iion  of  that  ftste,  puniflunent  (^ 
thefl  was  in  fome  cafet  enh&ni'ed 
even  to  death  9 

Of  the  law  ef  refUtution  in  cafe  of 
tkeft  9,  503 

Wherein  the  ^/^fV  and  Jewrfik  laws 
agree  and  differ  with  regard  to 
theft  9 

The  Roman  laws  concerning  pu- 
nifhroent  of  theft  11,  603 

7he  antieni  laws  of  Enghtnd  touch-' 
ing  the  fame  U,  12,  50S 

Kotwithftanding  opinion  of/chooU 
men^  &c.  policy  of  moft  coun- 
tries hath  made  it  capital       12, 

13 

Among  the  yews  lawful  in  cafe  of 

*    hunger  to  pull  the  ears  of  ftand- 

'   ing  corn  and  eat,  and  for  one, 

'  that  paffed  thro  a  vineyard,  (jfc^ 
to  gather  and  eat,  without  carry- 
ing away  55 

Punijhments  infilled  hy  the  Laws 
offevcral  Countries, 

What  the  rule  to  be  obferved  in 
Ordaining  punifhments  1 


How  divided  Pai^t  I 

The  penalties  indituted  by  God, 
amoAgft  the  ^ews^  on  breach  cC 
their  laws,  are  the  beA  pattern 
for  inftitution  of  punifhments, 
tho  they  conclude  not  other 
ftates  2 

Inftances  of  various  kinds  of  pu- 
niihtnents  inflicted  by  laws  of 
feveral  countries,  efpeclally  in 
homicide  and  theft  2  to  1 5 

The  degrees  aad  orders  of  the  Ro- 
man puBiftiments  1 1 
The  end  and  deiigti  ef  puniih- 
'     ments                                         14 
By  Jewffi  law  thief  had  no  ex- 
emption   from    ponilbmeut    by 
jreaCon  of  necejfity                      5 5 

Law  of  Natiom. 

Allows  a  fovereign  prince  to  be- 
gin hoflilities  with  another  de- 
igning a  war  againfl  him ;  but 
contra  between  fubjedts  of  fame 
prince,  there  one  cannot  kill 
another  by  way  of  prevention 

52 

Where  the  hing  may  deal  with  a 
merchant  ftrange^^  who  commits 
treafon,  either  as  an  alien  eni" 
my  by  the  law  of  nations^  or  as  d 
traitor  by  the  law  6£  England 

94 

Vide    dlUtgratice,    SmlbattitZw, 

Civil  Law. 

Civil  laws'wifeand  weUcompofed 
laws,  of  great  ufe  to  be  known, 
tho  not  to  be  made  the  rules  of 
our  Engli/h  laws;  no  flrefs  to 
be  laid  on  them,  either  for  dif* 
covery,  or  expofitton  of  Englijk 
laws,  farther  than  by  cufloms  of 
England  or  ftatutes  taey  are  here 
admitted  16 

Where  civil  Ian  lays  a  penally  on 
tutor  for  offenfe  done  by  innDt 
incapax  doli  19 

Inftances  of  eurtificial  acct^tts  by 
mdjun&ioH^   commixSton   and  Jpc' 

xification 
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tlficatlon  in  the  cotninon  law 
[the  fame  as  are  in  the  civil 
law^  Page  513 

Where  party  according  to  civil 
lamrmy  be  examined,  as  a  fup- 
plementai  proof  ii.  285 

iicw  the  civil  law  difiinguiflketk  ihc 
^ge  of  map  for  ftveral  putpefes^ 
and  wherein  the  civil' and  common 
law  agree  and  differ.     Vide  3|l2^ 

By  the  antient  JewifiXsLVfY^  that 
was  but  a  day  above  thirteen 
years,  was  adjudged  in  viriliftaiu^ 
but  not  if  .under  that  ige        18 

Camm  Law. 

Canons  or  decretals  rf  f^fes^  or  of 
provincial  coumcHs^  or  imperial 
eonfitutions  never  bound  in  Eng' 
Inndj  farther  than  by  fiatutes  or 
xominon  ufage  they  were  re- 
ceived   399.     ii.  325,  329,  330 

By  canon  laws  nuns  exempt  from 
temporal  jurifdidion        H.  828 

Vide  CletBP,  SLelision^ 

Riodia^  Law, 

If  common  provifion  for  ihip's 
company  fail,  maiier  may  under 
certain  temperaments  break 
open  private  chefls  of  mariners 
or  paflengers,  and  diflribute 
private  provifion  for  preferva- 
tion  of  (hip's  cpmpany  55 

It  is  a  received  cuftom,  if  a  ihip 
wants  neceiTaries,  and  inhabi- 
tants of  continent  will  not  fur- 
nifli  them  for  money,  they  may 
by  ufage  of  the  fea  and  nations 
take  provifions  by  force^  ma- 
king inhabitants  reafonable  fa- 
tisfadlion  ib 

But  c^iitra^  where  this  done  by 
EngUJk  mariners  on  EngUJh  Iliore, 
where  there  is pne. common  ma.- 
giftrate,  becaufe  capable  of 
other  remedy  56 

For   maritime    and  martial    laws. 

Vide    Aomiraltp,    ConffaMe 


Efcape  prefentable  there,  bat  com- 
mon fine  or  amei^cement  cannot 
be  fet  there,  but  it  may  be  re- 
moved in  B.  R,.  and  there  a- 
mercement  may  be  fet  Page  603 

Felony  newly  created  not.inquir- 
able  there,  unlefs  fpecially  li* 
mtted  to  them,  biit  contra  of  fe- 
lonies at  cpmmon  law         632* 

ii.  71 

Cannot  hold  pleas  of  the  crowa 

iu  69,  71 

Hath  in  effed  ffime  jurifdi^oti 
with  the  Turn  ii.  71 

They  cannot  try  felonies  prefented 
there,  but  muil  fend  fuch  pre- 
fenti^ents  before  jufiices  ofgaoU 
delivery^  or  they  mufl  be  re- 
moved into  B»  A.  that  procefs 
may  be  made  on  them  to  out* 
la  wry  ib 

Vide  s^m. 

Hjocftl^    Vide  Counts,   '30XU 
mmt,  %xm* 

By  charter  mayor  to  be  in  com* 
miffion  o£oyer  and  terminer^  but 
not  on  indidmeut  grounded  on 
8  H,  6.  againil  avoiding  records 

562 

He  is  alfo  of  the  ^sorum  in  com- 
miffions  ofgaol^delivery  by  char- 
ter ii.  32 

Whether  juftice  both  in  London 
and  MiddUfex  may  not  commit 
one  in  MiddUfex  brought  out  of 
London^  2LTid  e  converfo        ii.  51 

Cuflom  o£  London  enables  jufitce^ 
o^  gaol' delivery  to  fit  at  NeW' 
gatCj  which  is  in  London^  both 
for  Middlefex  and  London  \  but 
juflices  of  peace  of  the  faid 
counties  fit  in  their  refpei^i^e 
counties  only  ib 

Major  by  charter  coroner     ii,  53 
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%umtk*   Vide  jDeoe^  &c. 

9atnnm*  vide  Jixot,  &c. 

Ij^AJnoubre^  Vide  airraisnimn^ 

S^inffTi^t*   Vide  BaJI» 


tfnttet  anD  jbertmnt* 

Command  of  mafter  excufeth  not 
fenrant    in    treafon    or    felony 

PofTeffion  of  fervant  is  poflTeffion  of 
mafter  668 

Menial  fervfimi^  how  defcribed  by 
Braa^  ii.  75 


For  homicide  in  fervant  defendendQ 

BEING  only  under  a   penalty        the  mafter^  and  I  cettuerfo. 
will  not    inhanfe    efiedl   of        Vide  I^OtniCtOr* 
crime  beyond  its  nature,  as  if 
one  unqualified  to  keep  a  gun 
(hoots  at  a  bird,   and  cafually  ' 
kills  a  man,  it  it  only  chance* 
medley  Page  475,  -476 


9>nj0latigiienr.    Vide   s^mrxt 
anD  ^anHflusljten 

l|9artner» 

Whether  lawful  to  imprefs  them 

678,  679 

Vide  Jlimiiraltp,  ^elonp  bp 
ibtatute,  SljoDiaii  iato  under 

title  JUbtf^ 

9arket;^ateit«    Vide   JKrffitu^ 

tiotu 

9anpie,  or  3fte{vi(at» 

A  ipectesofwar   .  162 

Particular,  granted  to  fome  par« 
ticular  men  on  certain  occauons 
to  right  themfelves.  (yide  4 
H.  5.)  ib 

General,  tho  it  hath  the  efiea  of 
war,  is  not  a  regular  war,  and 
wherein  ii  differs  ib 

9areiai  9Lato*    Vide  ConSabte 
and  9&rl!ial« 

A  fbrcibfe  marriage,  tho  voidable, 
is  a  marriage  de/aBo   660,  66\ 

Vide  ^oroUe  d^arriage,  ido^ 
Ipgamp^ 


9a)rinur« 

Malitia/uppUt  ettattm  26 

Jgttoraniia  eerum^  qu^tquh/cire  te* 

netur^  men  exeu/at  42 

Exprejfum  facii    cejkfi    taeitum 

.235,  614 
^^dduiita/f  ne/ecerisf  efpecially 

in  cafes  of  life  300,  509 

Stabit  pra/vrnpth^  denecprUihtr  tm 

contrarinm  516 

A  manjtall  tnt  tote  advantage  of 

hU  9V9U  wrong  to  gain  tkefavomr* 

ahle  interpretation  of  lam        482 
Nor  can  ke  apportion  kit  enn  wmg 

and  bread  of  duty  597 

De  minimis  non  curat  lex        60S. 

U.  154 
Fiffiojnris  in  tent  a  ad  mum  650 
Nnllum  iempus  occnrrit  regi  632 
[Unieuique  licet}  renunciarejnri pro 

fe  introduffo  ii.  224 

Tutiusfemper  eft  err  at  e  in  acqnieian* 

do^  qnam   in  pnniendo^  ex  parte 

mifericordiay  qudm  ex  parte  jnf* 

titi^t  ii.  290 

7utius    erraiur    ex   parte    mitiori 

ii.  305 
Frufhra  legit  auxilinm  qmtrit^    qui 

in  legem  committit  \u  386 


By  what  aHs  declared  to  be  the 
right  of  the  crown  1 30 

9ifiiomcn  Vide  atbatemmt^ 
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Whether  a  wife  can  be  gailty  of 
mifprifion  of  treafon  committed 
by  nufband;  qinere         ^^g^  ^^ 

Two  witnefles  requiilte  boUi  on 
indidtment  and  trial  of  mifprifion 
of  treafon  300 

A  plwficiany  ^c*  minifters  help  to 
a  tick  traitor,  tbo  he  know  nim 
to  be  fuch,  thU  makes  phyii- 
cian,  G^r.  not  incur  the  guilt  of 
treafon;  but  it willbemiiprifioQ 
of  treafon,  if  he  know  it,  uid 
difcover  it  not  $32 

Mifprifion  of  treafon  at  common 
law  defined  37 1 

Bj  Aatutes  concealment  of  treafon 
fliali  be  deemed  only  mifprifion 
of  treafon  ib 

By  1  Mar.  ena£ledy  that  nothing 
be  adjudged  to  be  mifprifion  of 
treafon»  but  what  is  contained 
in  25  £.  3.  aod  tho  that  a^  do 
not  make  or  declare  mifprifion 
of  treafon,  yet  it  virtually  doth 
it  by  declaring  and  enading 
what  is  treafon    371,  372,  375 

Uttering  falfe  money  knowingly 
not  mifprifion  of  treafon,  with- 
out knowing  the  counterfeiter, 
and  concealing  it  372,  373 

jl^  puijne  to  1  Mar*  makes  a  new 
treafon,  concealment  of  fuch 
treafon,  mifprifion  thereof  373 

375 

Concealment  of  treafon  or  felony 
by  common  law  or  fiatute  is  a 
mifprifion  of  the  refpedive  of- 
fenfe  374,  618,  708 

Every  treafon  is  a  mifprifion  there- 
of, and  more,  and  he,  who  is 
aififting  to  treafon,  may  be  in- 
dited of  mifprifion  only        374 

Every  felony  includes  mifprifion 
thereof,  and  offender  may  be 
indided  of  the  latter  only     '652 

708 

Mifprifion  remains  fo  long,  as  the 
aB  making  tjreafon  continues, 
ai)d  fo  of^ mifprifion  of  felony 
enaded  by  fiatute  375 

Befide  confequenlial,  there  are 
(iibfiantive  mifprifions,    as   by 


14  Eliz.  ^gainft  forcing  foreign 
coin  not  current^  1 3  Eliz*  againji 
concealing  tie  puhlifiing  hy  others 
of  bulls  of  ahfolutiw^  and  23- 
£lix.  againft  aiders  and  ntain* 
tainers  of  perfons  ahfolving  or 
vjithdrawing  tke  fubjeHs  from 
their  obedience^  or  perfuading  them 
from  the  eftablified  religion^  &c.  . 

Page  376,  377 

Where  felony  by  flatute  limited  to 
a  fpecial  juriiclidion,  and  man* 
ner  of  trial,  mifprifion  of  it  tri- 
able by  common  jury  and  ge- 
ner«il  commiffioners  cXoytr  and 
terminer  65S 

Where  upon  coromiffion  of  felony 
looking  on  without  ufin^  means 
to  tak«  the  felon  is  a  mifprifion 
of  felony     439,  448,  449.  593. 

ii.  75,  76 

9tttimtuBr« 

Vide    3rrrff,     Committnetif, 
lluSice  of  )beace« 

For  mittimns  and  tranfcript  of  rem 

cord.  Vide  Certiorari,  l^leajer^ 
9tmier  ant)  ^atuflaitghtet* 

If  one  ex  intent ione  do  an  unlawful 
aB  tending  to  bodily  hurt  of 
another,  as  by  iiriking  him,  tho 
not  with  intent  to  kill  him,  but 
his  death  happens  within  year 
and  day,  or  u  be  firikes  at  one, 
and  miffing  him  kills  another, 
whom  he  did  not  intend,  it  is 
felony  and  homicide,  and  not 
cafualtys  or  per  infortunium  \  fo 
it  is,  if  he  do  an  unlawful  ad, 

.  tho  not  intendin|[  bodilv  harm 
of  any  man,  as  if  he  throw  a 
fione  at  another's  horfe,  and  it 
hits  a  man  and  kills  him  39, 440 

472 

Want  of  due  diligence  and  iix- 
ipedion  majr  make  that  man- 
ilaughter,  which  otherwife  would 
be  only  chance-medley  475, 476 

Homicide  juftifiable  by  flatute  de 

mahfaHwibus  in  pareis  not  to 

H  h  3  be 
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be  committed  On  any  former 
malice,  what  required  to  juftify 
foch  homicide  Page -491 

In  time  of  peace,  if  two  combat 
together  at  barriers,  or  for  trial 
of  ftill,  if  one  kill  the  other,  it 
is  homicide;  but  contra  if  by 
kif/g*s  command  44,  473 

S3  //.  8.  as  to  trial  in  a  foreign 
county  of  murder,  now  in  force, 
tho  not  as  to  ttea/oM      283^  374 

Murder  and  homicide   defined 

425,  449,  450,  466 

Murdrum^  what  it  antiently  im- 
ported 447,  448 

Stroke  without  death,  nor  death 
without  ftroke,  or  other  violence, 
makes  not  the  homicide.        4^6 

To  what  intents  murder  or  man* 
flatighter  relates  to  the  (Iroke, 
Or  other  caufe  of  deaih,  and  to 
what  purpofes  it  relates  to  the 
death  only  426,  427,  428 

If  a  mortal  ftroke  [before  2  G.  2.] 
had  been  given  on  the  highfea^ 
and  party  ha^  come  to  England 
and  died,  neither  admiral  nor 
common  law  had  jurifdidion  426 

By  2  €sf  3  £.6.  the  juflices  or  co- 
roner of  the  county  where  party 
dies,  {hall  inquire  and  proceed, 
as  if  flroke  had  been  in  fame 
county  421 

By  fame  afi  indidment  and  trial 
of  accelTaries  (hall  be  in  county, 
where  acceflary  ib 

No  murder  till  party  dies  ib 

if  one  gives  another  a  ilroke,  not 
ib  mortal,  but  that  with  good 
bare  he  might  be  cured,  if  he 
dieft  of  the  wound  within  year 
and  day,  hpmiclde  oi  murder 
according  to  the  cafe  428 

But  if  it  be  not  mortal,  but  with 
ill  application  party  dies,  if  it 
appear  cleai-ly,  thpl  the  medi- 
cine and  not  wound  was  caufe 
of  his  death  not  homicide        ib 

If  not  in  itfelf  mortal,*  if  either  Wr 

want  of  applications  or  neglect 

•  thereof^  it  turns  t«  a  gitngrrnf^ 

'  or  fever,  which  proves  inntie- 
diateoaofeofhis  death,  murder, 
or  manflavgbter)  wound  <4ut/a 
caufaii  ....       ib 


One  gives  a  wound  to  another  fick 
of  a  difeale,  which  by  courfe  of 
nature  might  end  his  life  with- 
in half  a  year,  it  ha Aens  his  end 
by  irritating  the  difeafe,  murder 
or  manflaoghter  P^g^  428 

If  a  man  by  working  on  the  fancy 
of  another,  or  by  harfli  ufage 
put  another  into  fucb  a  paffion 
of  grief  or  fear,  that  party  dies 
fuddenly,  or  contra^s  a  mortal 
difeafe^  tho  murder  before  G4dj 
yet  not  fo  inf^r^  humane       429 

Phyfician  or  furgeon  gives  a  potion 
i^ith  a  good  intent,  it  kills  pa- 
tient^ no  boinicide }  neither  if 
he  be  no  licenfed  furgeon  or 
phyficiaii  429,  4S0 

One  gives  a  pregnant  woman  a 
potion  to  defiroy  the  child,  it 
kills  her,  murder  429 

Owner  of  a  beaft  uf^d  to  hurt  peo- 
pie  not  knowing  it,  difpuni/h* 
able  430 

Knowing  it,  and  not  keeping  him 
up  from  doiilg  hart,  now  pu- 
nilhable  490,  431 

Tho  owner  have  no  notice,  if  it 
be  a  bfeaft  ftrim  naiura^  as  a 
lion.  Car.  if  he  gets  loofe  atid 
doth  harm,  owner  liable  to  da- 
mages, for  he  mUft  at  his  peril 
keep  him  up  from  doing  hurl 

430 

If  owner,  knowing  that  hi»  ox  is 
ufed  to  hurt  people,  ufe  due  di- 
ligence to  keep  fiini  up,  jf&t  ox 
breaks  loofe,  arid  kills  a  man, 
no  felony  431 

If  through  negligence  beaft  goes 
abroad  after  warning  of  his  con* 
dition,  roanllaughter  ib 

If  owner  purpofely  let  him  loofe 
to  do  mifehief,  or  with  a  defign 

-    oryly  to  fright  people  and  mak^ 

'   \pot\\  and  it  kills  a  man,  mur- 

'    der  ib 

Laying  poifon  to  kill  rats,  a  man 
ta^aily  ik  poifoned,  nd  felon v  ib 

But  if  to  kill  B.  and  C.  by  taiittake 
takes  it  and  is  poifoned,  mur- 
der ;  fo  in  all  cafes  where  ma- 
iicte  intended  to  one  itgi^edimr 
j>ei/on4im         4^  441)  44^  467 

Tho 
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Tho  party,  take  poifon  by  the  per- 
fuafion,  but  in  abfepce  of  an- 
other, perfuader  is  principal  in 
the  murder?^tf436,44 1,442,467 

Ji.  gives  poifon  to  B,  intending  to 
poifon  him,  B^  ignorantly  gives 
It  to  another,  who  dies  of  it, 
murder  in  An  but  B,  not  guilty 

436 

Ji.  gives  purging  comfits  to  B.  to 

,  make  iport  only,  he  dies  of  it, 
manflaughter  ib 

Various  infiances  of  killing,  as  by 

expoiing  lick  perfons  or  infants, 

.  €5^^.  431,432 

A  man  infeded  with  the  plague 
goes  abroad  with  intent  to  in- 
fed  another,  who  is  thereby  in- 
feded  and  dies,  whether  mur- 
der 432 

If  a  woman  quick  with  child  takes 
or  another  gives  her  a  potion  to 
caufe  abortion,  or  one  ilrikes 
her,  whereby  child  within  her 

*    is  killed,  it  is  a  great  mifprifion, 

.  but  no  felony  i  b  'li  h  if  fuch 
child  were  born  alive  and  bap- 
tised, and  after  die  of  the  ftroke 
given  to  the  mother,  not  homi- 
cide [/ir^/^xr^M].  43S 

One  counfels  her  before  tjbe  birth 
to  deilroy  it,  and  afler  child  is 
bom,  ana  the  woman  deftroys 
it  accordingly,  ike  guilty  of 
murder  and  procurer  acceflary 

ib 

Killing  one  attaint  of  felony,  other- 
wife  than  in  execution  of  the 
fenlence  by  lawful  officer  is 
murder,  or  manflaughter,  ac- 
cording to  the  cafe  497 

Homicide  to  kill  one  outlawed  of 
felony  ib 

Sheriff  beheads  one  condemned  to 
be  banged,  murder    454,  466, 

501 

i  £//«•  makes  killing  a  man  at- 
taint in  a  pntmunire^  murder  ib 

i^itling  an  aiitu  euemj  murder,  un- 
le^  Jlag  rante  helk  i  b 

if  ther«  l^  an  a^ual  forcing  a  man, 
as  if  A,  by  force  take  the  arm 
of  J. .  and  die  ^weapon  in  his 
bandy  and  ihere.i9ut&  mortally 


ftabs  C  murder  in  A.  but  B. 
ttof  gttiJiy  Page  ^3^ 

But  other  wife  of  a  moral  force,  as 
by  durefs,  &V.  ib 

If  A.  command  B,  to  beat  C.  and 
he  beat  him  to  death,  murder  in 
B,  and  in  A.  alfo,  if  prcfent ;  if 
abfent,  acceflary  435,  440 

A.  indidted  of  murder,  and  B»  as  ac- 
ceflary  before  by  procurement,  A^ 
is  found  guilty  only  of  manflaugh- 
ter, B.  fliall  be  difcharged    437 

All  prefent  and  affixing  to  murder, 
principals  ib 

If  A,  is  indidled,  as  having  given 
mortal  flroke,  and  B*  and  C  as 
prefent  and  affifting,  and  on  evi« 
dence  it  appears  that  B,  gave 
the  flroke,  and  A^  and  C.  were 
only  aiding  and  affifting,  it 
mamtains  indidment    437,  438 

If  ^.  lies  in  wait  to  kill  B,-  and  C 
fervant  of/,  being  prefent  takes 
part  with  his  mafler,  and  ferl- 
vant  or  mailer  kills  B,  murder 
in  A.  only,  homicide  in  C.    437 

A.  having  malice  again  ft  D,  ma.- 
Aer  of  j^.  by  miflake  affaults  and 
kills  B.  the  fervant,  or  B.  comes 
in  aid  of  his  mailer,  and  A.  kills 
him,  murder  in  ^.  ib 

On  indidment  of  murder,  tl^o  par- 
ty acquit  thereof,  and  convid  qf 
manflaughter,  he  fball  receive 
judgment  as  if  he  had  been  in- 
dited of  manflaughter,  for  .of- 
fenfe  in  fubflance  the  fame  4^9, 

450,  i66 

ISA.  and  B.  and  C  aiud  divers 
others  be  engaged  in  an  affiray 
together,  and  D,  the  conflable 
comes  to  appeafe  it,  and  A. 
knowing  him  to  be  fuch  kjlls 
him,  and  B.  and  C  npt  know- 
ing it  comes  in,  and  finding  Am 
and  D.  flruggling,  affifl  and  abet 

A.  in  kiUins  theGonflable,mMr* 
der  in  A.  but  manflaughter  in 

B.  and  C.  but  others  of  them, 
that  did  not  know  him,  or  abet, 
are  not  guilty  446 

An  abettor  .of^murder  and  hoimi- 
cide  mufl  be  prefent  and  afliA- 
ing  .  ib 

H  h  4  One 
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One  procuring  or  abetting  and 
abfenti  onlj^  acceflarjr  in  mur- 
der Page  ^39 

If  prefent,  and  not  aiding  and 
abetting  to  the  felony,  neither 

f principal     nor    acceUary,     but 
ooking  on  without  ufing  means 
to  take  felon,  a  mifprifion   439, 
448,  449,  593.  ii.  75,  76 

Divers  of  fame  party  come  to  make 
an  affray,  C^r.  and  come  into 
one  houle,  all  are  fa  id  to  be  pre- 
fent,  tho  in  another  room      439 

So  are  they  faid  to  be,  if  they  come 
into  one  park,  tho  at  a.  didance 
from  each  other  465 

One  ready  to  aid,  tho  but  a  looker 
on,  is  a  principal  439, 441 

Divers  come  with  one  aflent  male 

foirey  as  to   rob,  kill,  beat,'  or 

do  any  trefpafis  and  in  doing  it 

one  kills  a  man,  all  principals 

440,  44 1 ,  463 

If  A.  come  in  company  with  B. 
to  beat  C  and  B,  bei|t  him  till 
he  die,  A.  is  a  principal       472 

A*  and  B.  combat,  C.  comes  to 
part  them,  A,  kills  C.  murder 
in  A.  and  per  afcunsy  in  both; 
but  if  fulling  out  on  a  fudden, 
then  only  manflaughter  in  him 
that  killed  him  441,442 

A*  with  above  thirty  entered  with 
force  on  a  manor-houfe,  and 
oufted^.  and  his  family;  twenty 
others  on  part  of  B.  three  days 
afler  in  tne  night  came  with 
ti'eapons  in  order  to  re-enter, 
and  one  of  them  call  fire  into  a 
thatcht  houfe  adjoining  to  the 
houfe;  whereof  one  in  (he 
houfe  fhot  off*  a  gun,  and  killed 
one  of  the  party  of  B*  man- 
flaughter 440,  441 

A  man  feifeth  goods  of  an  alien 
enemy ^  and  carries  them  to  his 
houfe;  a  ilraneer  under  pre- 
tence of  being  deputy -admiral, 
with  a  great  multitude  came 
vrith  force  to  the  houfe,  and  at 
the  gate  made  affaultupon  thofe 
vrithin,  a  woman  iffuing  out, 
"without  any  weapon,  was  kill- 
ed by  a  fervant,  who  came  to 


take  the  goods,  by  throwing'  a 
flone  at  another  in  the  gate; 
per  afcuns)  if  the  woman  came 
in  defenfe  of  mader  of  the  houie, 
it  was  murder  in  vice-admiral 
and  his  company ;  per  auters  no 
malice  againd  the  woman,  and 
murder  fhall  not  be  extended 
ferther  than  intended ;  per  totets^ 
manflaughter       Page  441,  442 

Divers  come  to  commit  a  riotous, 
unlawful  aff^  if  in  purfuit  there- 
of one  commit  murder  or  man- 
flaughter, all  of  that  party  that 
committed  the  diforder  are  guil- 
ty 442,  443,  463 

But  in  that  cafe  it  mull  be  intend- 
ed, when  one  of  fame  party 
commits  murder,  ^e*  on  one  of 
the  other  party,  or  on  thofe, 
that  come  to  appeafe,  or  part 
them,  or  by  law  to  difperfe 
them  443 

A^  and  B,  fight  upon  premedita- 
tion, A.  takes  C.  for  his  fecondy 
B.  taker  D.  As  kills  B.  murder 
in  C  formerly  held  to  be  murder 
in  D,  alfo;  but  it  feems  other- 
wife  443,  45l2,  453 

If  one  have  no  particular  malice 
againll  any  individual  man,  bat 
comes  with  a  general  refoluttoa 
againft  all  perions,  ff  «/?  be  un- 
lawful, and  death  enfue,  it  is 
murder ;  as  if  it  be  to.  commit  a 
riot,  or  enter  into  a  park    444, 

445,  466 

if.  and  divers  others  come  toge- 
ther to  commit  a  riot^  and  in 
their  march  A.  meets  with  ./>. 
with  whom  he  had  a  former 
quarrel,  or  by  reafon  of  fome 
collateral  provocation  given  by 
X>.  to  A.  A.  kills  him  without 
any  abetting  by  his  company, 
they  not  principals  in  the  mur- 
der or  manflaughter     443,  444 

Where  many  came  to  commit  a 
difleifin,  and  one  killed,  all  the 
company  arraigned  as  princip^s 
and  condemned ;  but  it  feemeth 
to  be  only  manflaughter        444 

If  many  come  together  oo  an  un- 
lawiol  defign,  and  one  of  tb^ 
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comptny  kills  one  oflhe  adverfe 
party  without  abetment  of  the 
reA  to  the  homicide,  none  guilty, 
but  thofe  that  gave  the  itroke, 
or  adually  abetted       Fa^t  444 

Many  come  to  remove  a  nuifance 
committed  in  the  highway*  they 
are  oppofed  by  divers  others, 
one  of  the  former  party  firikea 
one  of  the  latter  fuddenly,  and 
kills  him  without  abetment  of 
the  refl,  he  who  Arikes  is  guilty 
of  manflaughter,  reft  ngt  gwlty 
without  abetment.  ib 

Butifit  had  been  no  nuifance,  reft 
had  been  guilty  444,  445 

If  A.  hath  good  title  to  his  houfe, 
or  be  in  pofieflion  for  three  years 
(in  which  cafe  he  may  detain  by 
force  by  S  H.  6.)  if  any  perfon 
come  to  rob  or  kill  him,  and  he 
(hoot  and  kill  him,  no  felony, 
nor  forfeits  he  his  goods,  as  m 
cafe  of  homicide  f^  dtftndeud^ 

445 

But  if  j|»  come  to  enter  with  force 
[being  oofied],  and  in  order 
thereto  Aioot  at  his  houfe,  and 
B.  the  pofleifor  having  other 
company  in  his  houfe  (hoots  and 
kills  A.  manflaughter  in  B.       ib 

In  this  cafe,  \iB.  (boot  out  of  his 
houfe  and  kill  A,  not  felony  in 
the  reft  of  the  houihold;  nay, 
thp  be  had  hired  an  extraordi- 
nary euard  (as  by  law  he  might), 
yet  this  not  manflaughter  in  the 
re(i  of  the  company,  becaufe 
affembly  lawful  ib 

Adual  alietting  will  make  the  reft 
principals  ib 

Some  prefent  and  abetting  may  be 
guilty  of  homicide,  and  not  mur- 
der, others  of  murder  ib 

The  matter  affaults  another  with 
malice  prepenfe,  fervant  igno- 
rant of  the  malice,  takes  part 
with  maiier,  and  kills  the  otber, 
snanOau^hter  in  fervant,  and 
murder  in  matter  445 

Wherein  murder  and  manflaughter 
differ  449,  466 

)n  appeal  of  murder,  whether  jury 
inay  acquiti  or  niuft  find  party 


guilty  of  manilaaghter  Pag€H% 

450 

What  malice  conftitutes  murder 

451 

Malice  in  fad  defined  ib 

The  diftindion  of  malice  in  law 
into  its  different  kinds  451,  455 

From  what  circumttances  eviden* 
ces  of  malice  in  fad  mutt  arife 

451 

It  muft  be  comparing  fome  bodily 
harm  ib 

A  long  fttit  in  law  not  fufficient 
evidence  of  malice  in  Ad,  but 
how  it  may  be  heightened  into 
malice  prepenfe    -  452 

A*  and  B.  are  at  malice,  and  re* 
conciled,  and  after  on  a  new  oc- 
cafion  fall  out,  and  one  kills  the 
other,  not  murder;  co9ira^  if 
reconciliation  counterfeit        ib 

If  malice  between  A,  and  B.  an4 
they  meet  and  fight,  A.  gives 
firft  blow,   vet  if  B.  kill  him 

fbtherwife  tnan  in  his  own  de- 
enfe)  it  ismurder  ib 

If  malice  between  them,  and  A, 
aflault  B,  and  after  flies  to  the 
wall,  and  there  in  his  own  de« 
fenfe  kill  B>  by  fome  it  is  mur- 
der ;  fed  qumt  e  ib 

A  quarrel  between  A.  and  B.  if. 
challenges  B*  B,  declines  it,  but 
at  length  to  vindicate  his  repu- 
tation meets  and  fights,  and 
kills  A.  murder  452,  453 

A,  challenges  B^  B,  declines  it, 
but  fignifies  that  he  will  defend 
himfelf,  if  B.  going  about  his 
occafions  is  affaulted  by  if.  and 
killed,  murder  in  A^  bi^t  if  B. 
had  killed  A,  it  had  been/e  ^/« 
fendendo^  if  he  could  not  efcape, 
otherwife  manflaughter;  but  if 
only  a  difguife,  murder        453 

If  if.  and  Bn  fall  out  on  a  fudden, 
and  prefentlv  agree  to  fight,  , 
and  each  fetcneth  a  weapon,  and 
goes  into  the  field,  and  one  kills 
the  other,  only  manflaughter; 
if  they  had  tune  to  deliberate, 
murder  ib 

The  child  of  A.  beats  child  of  ^. 
who  runs  home  to  his  father, 

and 


A  TABLE  OF  THE  PRINCIPAL  MATTERS 


and  he  runs  three  quarteri  of  a 

mile,  heats  tiie  other  child,  and 
kills  him,  manflaughter  Page  453 

Keeper  of  a  park  finding  a  boy 
ilealing  wood  bound  him  to  his 
horfe's  tail,  and  beat  him,  horfe 
ran  away,  killed  the  child,  mur* 
der  454* 

From  moderate  corredion  of  a 
fervant  death  cafually  enfues, 
homicide  per  infortunium  ib 

But  if  mafler  defign  immoderate 
corre^ion,  or  flrike  with  a  le» 
thai  weapon,  and  kills  fervant, 
murder;  what  circumftances  con- 
fiderable  in  this  cafe    i^^,  474 

One  hath  liberty  of  infangthief^ 
ileward  givesjudgmentot  death 
againii  a  priloner  againft  law, 
nol  murder,  quia  faHum  judiei^ 
alith'^  licit  ign^tanihr  454 

Killing  without  provocation,  mur- 
der 455 

Wilfully  poifoning  implies  malice 

ib 

Killing  one  come  to  demand  debt, 
or  terve  procefs,  murder        ib 

^.  diilorts  his  mouth,  and  laughs 
at  B*  wAo  thereon  kills  him, 
murder  ib 

jf,  paffing  the  flreet,  B.  takes  the 
wall,  and  thereupon  A>  kills 
him,  murder;  but  if  B,  had 
juftled  J>  it  had  been  only 
manflaughler;  fo  if  ^.  riding 
on  the  road,  B»  whips  his  h<N:ie 
out  of  the  track,  and  then  jf. 
lighting  kills  B.   mandaugbter 

455,  456 

Words  no  provocation  to  kill  a 
men,  nor  wiH  they  leiTen  a 
crime  from  murder  to  man- 
flatighter,  excejpt  words  of  me- 
nace of  lK>dWy  harm  456 

If^.  give  indecent  language  to  B, 
and  B.  thereoii  ftrikes  ji.  bat 
not  mortally,  and  then  jf, 
ftrtkes  £.  again,  and  then  B, 
kills  jf,  by  many  only  man- 
(laughter  ib 

A*  fitting  in  an  ale-houle,  a  wo- 
man calls  him  a  Son  af  a  ^ktre^ 
A^  at  a  di^nce  throws  a  broom- 
fta'ff'aEther,  and  kills  her;  ^4eie^ 


whether  murder  or  manflaogh- 
ter  Page  456 

The  nature  of  the  weapon,  where- 
with party  is  killed,  coofidered 

457 

A*  and  fi.  at  difference.  A,  bids 
B.  take  a  pin  out  of  his  ileeve  to 
take  occafion  to  flrike  B.  B. 
doth  accordingly,  A.  flrikes  Jf. 
whereof  he  dies,  murder         ib 

A  chiding  between  hofband  and 
wife,  thei:eon  he  ftrikes  her  with 
a  pefile,  and  kills  her,  murder 

ib 

A  bailiff  comet  to  execute  a  pro* 
cefs,  but  hath  not  a  lawful  war- 
rant, iffttch  bailiff  be  killed,  on- 
ly manflaughter  ib 

If  any  minifter  of  juflice  be  killed 
doing  his  office,  it  is  murder, 
Iho  in  the  night,  or  on  a  Sun- 
day 457.     ii.  85 

But  if  the  procefs  be  executed  out 
of  jurifdi6tion  of  the  court,  only 
manflaughter;  fo  it  is,  if  court 
had  no  jurifdi^lion  of  procels  45S 

Murder  to  kill  an  officer,  the  he 
fhew  not  his  warrant  or  mace, 
where  it  is  not  demanded    468, 

462 

Tho  bailiff  ufe  no  words  of  anefl 
nor  fhews  his  warrant*  murder 
to  kill  him  doing  his  duty        ib 

But  if  officer  doth  what  is  not  war- 
rantable, as  break  open  window 
to  arrefl,  there,  if  flain,  man- 
flaughter only  468,  474 

If  he  enter  by  an  outward  door, 
he  may  break  open  inner  door, 
killing  him  in  uich  cafe,  mur^ 
der  458,  459 

Where  officers  may  juftify  breaking 
open  doors  to  arreil,  and  con- 
fequently  murder  to  kill  them 
fo  doing  459.     ii.  M 

Where  conflabte  afts  out  of  his 
vill  without  a  special  warrant, 
killing  htm  only  manflaughter ; 
but  killing  a  private  man  in  ex- 
ecution of  a  particular  precept 
from  a  juflice  of  peace  direfied 
to  him  by  name  to  fupprofs  a 
riot  in  the  vill  of  B^  or  to  arret 
xnk^  for  feme  mffdemeanoc,  and 

within 


CONTAmfito  IN  TH£  TWO  PARTi. 


w?tfciA  tde  jurirdiaiort  of  the 
juilicei  iftttrder;  fucb  private 
man  muA  (hew  his  warrant,  or 
figa'ify  the  contents      Fsge  459 

If  juftices  warrant,  exprefs  not  the 
caufe  fufiiciently  etiough,  ^ret  if 
he  had  jurifdidtton,  killing  offi- 
cer in  esieeutien  of  it,  iHorder 

460 

Where  tw6  cdnftahles  and  their 
'  effiilants  are  engaged  one  againft 
'  another^  and  party  of  one  con- 
ftable  kills  one  of  the  other  par- 
ty, but  manflaughter  tb 

Sheriff  having  a  writ  of  pofleffion 

*  againil  houfe  of  A.  A»  gains 
conAable  of  viil  to  oppofe  (he- 
riff,  and  In  conflid  cbnAable  is 
killed,  riot  fd  much  hi  riianilaugh- 
ter;  but  if  any  of  Ihefiff's  offi- 

'  cers  are  killeci,  murder    -       ib 

Killing  bailiff,  conilable  or  watch- 
man doing  his  duty;  murdef 
457,  460,  463.    ii.  90,  98 

What  fufficient  notice  that  a  man 
is  a  bailiff*,  conftable  or  watch* 
man,  to  make  it  murder  460  to 

464.     ii.  ^0 

What  a  neceifary  Notification  of  a 
man's  being  a  private  bailiff  46 1 

Kioters  affembled  in  a  houfe,  feme 
iflbe  out  and  kill  a  conflable's 

*  affiflant  within  view,  murder  in 
thofe  in  the  houfe,  who  abetted 
the  affault  463,  464 

Killing  thofe,  that  come  volunta- 
rily to  a  conftsLble's  affiflance, 
as  well  as  thofe  that  are  called, 
murder  ib 

Killing  aififling  during  neceifary 
retreat  of  coniiable,  murder  ib 

On^ug  and  fry,  tho  without  juf- 
tice^s  warrant,  or  conflable  a 
purfuant  is  killed  by  a  malefa€lor, 
murder;  all  malefactors  in  the 
fame  field  principals;  one  taken 
before  party  hurt,  not  gvUty^ 
vnlefs  after  taken  he  had  ani- 
mated malefactor  to  kill  the 
farty  465.    ii.  100 

A  prefs-mafl^  impreifed  B,  and 
with  affiftance  of  C.  laid  hold 

*  on  him,  />.   finding  fault  with 
'C's  rudenefs  a   quarrel  arofe, 

A  killed  C.  but  manHaughter  ib 


J.  comes  to  rob  B,  and  ciitNt 
without,  or  on  re^amce,  A. 
kills  him,  murder      Pagi  4d5, 

474 

So  if  men  come  to  fleal  deer  in  a 
park,  or  rob  a  warren,  and 
Darker  or  warrener  refiUs,  and 
IS  killed,  murder     ^  ib 

Ifprifoner  die  by  durefs  of  gader, 
murder  ^^ 

What  the  form  of  pardon  of  mur« 
der,  what  of  manflaughter; 
Where  a  fpecial  uon  ^bftanu  of 
13  i^.  2  neceifary        466,  467 

How  out  indited  of  murder  hav* 
ing  a  pardon  of  felony,  oxff 
Unica  inttrfe^lo  moli  plead  467 

1  Jac^  6tjltibhing^  tho  temporary, 
oy  17  Car.  K  continued  till  fome 
other  aH  Oiould  be  made  to  con- 
tinue, or  difcontinue  it         468 

Ufual  to  prefer  two  indictments, 
one  of  murder,  another  on  thii 
0^,  and  to  try  that  of  murder 
firfi,  convict  on  either,  oui!ed 
of  clergy  ib 

How  indictment  on  this  tf  A  muft 
be  to  ouft  der^ ;  need  not  c<m- 
elude  contra  for  mam  flat,  good 
with,  or  without  it  ib 

Throwing  a  hammer  and  killing  a 
man,  not  a  tabbing  or  thruilmg 
within  this  aB  469,  470 

Stabbing,  or  thrufling  with  a  fword 
or  pike*flaff  within  it;  whether 
a  ihot  with  a  piflol,  or  blow 
with  a  fword  or  iiaff  be  within 
it,  ornere  470 

A  cuagel  in  the  deceafed's  hands, 
a  weapon  drawn  within  it,  vi%» 
fuch  as  might  do  hurt  ib 

One  within  words  of  the  0^,  not 
within  the  reafon  ib 

If  a  mafon  in  building  roluntarily 
let  fall  a  ilone,  and  Kill  another, 
without  due  warning»  at  leail 

'  manflaughter  472,  47Ji 

Two  playing  at  cudgels,  or  wreil- 
lins  by  confent,  or  playing  at 
foils,  one  caiually  kills  the  oUier, 
manflaughter  472,  4^3 

If  ji.  cut  the  hedges  of  B.  and  B, 
beat  him,  whereof  he  dias; 
manflaughttt  4^73 

Several 
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fc^ral  come  to  enter  AJ*%  houfe  as 
trefpaiTersy  A.  kills  one  of  them, 
manflaaghter  Page  474 

If  one  throws  a  ftone  over  an  houfe 
aroongft  people  to  do  hurt,  the 
intention  makes  it  murder  or 
manflaughter  475 

Shooting  at  deer  in  another's  park 
fans  licence^  the  arrow  glanceth 
and  kills,  manflaughter  ib 

Throwing  a  (lone  with  intent  to 
kill  another's  poultry,  and  it 
kills  a  bjr-danoer,  manllaugh* 
ter  ib 

A*  drives  his  cart  careleflv,  and  it 
runs  over  a  child  in  the  llreet, 
and  yet  drives  on,  and  kills  the 
child,  murder;  but  if  he  faw  it 
not,  manflaughter  476 

One  riding  in  the  Areet  whips  his 

'  horfe,  and  runs  over  a  child  and 

kilU^mn,  manflaughter  ib 

But  it  he  /id  fo  in  a  prefs  of  peo- 
ple to  do  hurt,  and  horfe  had 
Killed  another,  murder  ib 

If  there  be  malice  between  A,  and 
^.  and  they  meet  and  fight  up- 
on it,  tho  A>  gives  firtt  blow, 
and  Bm  retreats  as  far  as  he  can 
with  fafety,  yet  if  B.  kill  hia», 
murder  479 

A*  aflaults  B.  £.  thereon  ftrikes 
A.  without  flight,  and  kills  him, 
manflaughter  ib 

IT  A.  upon  malice  prepenfe  ftrikes 
£.  and  then  flies  to  the  wall, 
and  there  in  his  own  defenfe 
kills  B,  under  what  circumftan- 
ces  murder,  ov/e  difendendo  480 

If  a  prifoner  reflfts  not,  but  flies, 
yet  officer  lor  fear  of  a  refcue 
ilrikcs  him,  whereof  he  dies, 
murder  48 1 

Bailifl^killing  a  man  flying  to  avoid 
arreft  in  a  civil  adiou,  murder 

ib 

If  if.  afl!aults  5.  flrft,  and  B,  re. 
aflfaults  A*  and  fo  fiercely,  that 
A.  cannot  retreat  to  the  wall 

,    without  danger;    nay,    tho  he 

fail  on  the  eround  upon  ^.*s'af- 

fault,  and  then  kills  B,  it  is  not 

ft  df/endendo^  but  murder  or  ho* 

OMcide  according  to  the  cafe  ^82 


Neceifity  of  fliring  fljall  not  be  ta- 
ken as  a  flight,  in  favour  of 
aflailant  Page  402 

A,  afliaults  B,  B.  by  his  own  cou- 
rage  and  addrefs  precludes  flight 
of  A.  then .  A.  kills  him,  man- 
flaughter 483 

Killing  on  a  fudden  falling;  out, 
manflaughter  ib 

A.  aflfaults  the  mailer,  and  fervant 
in  defenfe  of  him  kills  A.  if  ma- 
tter not  driven  to  extremity  man- 
flaughter in  fervant  484 

like  law  of  a  mafier  killing  in  de- 
fenfe of  his  fervant;  huiband  oC 
the  wife,  the  child  of  the  parent, 
and  ^  e9nverfi  ib 

If  hufliand  or  father  kill  oi^e  that 
attempts  to  ravifli  the  wife  or 
daughter,  if  it  might  have  been 
otherwife  prevented,  manflaugh- 
ter 485 

Killing  one,  who  pretending  title 
takes  goods  as  a  trefpafler,  man- 
flaughter 485»  486 

Killing  a  trefpafler  in  defenfe  of  a 
man*s  houfe,  manflaughter  483, 

487 

Killing  adulterer  in  the  ad  with 
the  wife,  manflaughter  ib 

A.  is  fufpecled  by  B.  of  felony, 
tho  no  felony  committed,  nei- 
ther is  A,  indided,  nor  proba- 
ble caufe  of  fafpicion,  if  on  of- 
fer to  arreft  him  by  B^  he  re- 
flfts  or  flies,  whereby  B.  can* 
not  take  him  without  killing, 
and  B.  kills  him,  at  leaft  man- 
flaughter; but  if  a  felony  com- 
mitted, and  there  be  caufe  to 
fufped  A,  tho  innocent,  if  B, 
kill  A.  in  this  purfuit,  whether 
it  excufe  him  from  manflaugh* 
ter  490 

If  a  man  have  a  park  within  a  fo- 
reft,  where  he  may  hunt,  and 
forefter  kills  purloin-man,  or 
his  fervant  hunting  in  his  pur- 
loin, murder  or  manflaughter 
according  to  the  cafe  4^1 

What  authority  komUide  In  execu^ 
thn  of  jufiice  requires  in  the 
Judge  that  giveS|  and  officer  that 

^x« 
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executes  judgment      Page  497, 

498,  499 

Giving  judgment  of  death  without 
jurildidtoni  if  executed,  mur- 
der 497 

Judice  of  peace  gives  judgment  in 
treafon,  whether  murder  or  mtf- 
priiiononly  497,  498  i 

Where  proceeding  of  judges  in  ca- 
pitals without  flri^  extent  of 
their  commiffion,  or  where  their 
proceeding  after  their  commif- 
fion is  determined,  is  not  mur- 
der, but  a  great  mifprifion  498, 

499 

Executing  martial  law  in  time  of 
peace,  murder  499,  500 

Where  the  judge  hath  jurifdidion 
of  the  caufey  officer  executing 
fentence  n9trnilty^  tho  the  judge 
err;  but  otherwife,  if  he  hath 
no  jurifdidion  501 

If  a  ftranger  of  his  own  head  exe- 
cute criminal,  murder  ib 

If  a  private  man  kills  one  fufpe6ted 
on  his  flight,  and  refufinf  to 
fubmit,  it  innocent,  at  leaft 
manflaughter,  becaufe  innocent 
man  not  bound  to  take  notice  of 
private  man^  as  authorized  to 
arreft  him  ii.  8^,  83 

If  one  arreftin^  on  fufpicion  break 
open  doors,  if  party  a  felon,  juili* 
fiable;  cpntra^  if  innocent  ii.  82 

If  before  or  after  arreft,  B.  an  in- 
nocent man  fufpe^ed,  draws  his 
fword  and  aifaults  A,  the  party 
fufpe^ing,  and  A.  preiTes  upon 
him  to  take  or  detam  him,  and 
in  conflid  B.  kills  J,  it  is  mur- 
der, or  if  if.  kills  fi.  it  isjuiU- 
iiable  ii.  83 

If  eaie'ar reded  on  fufpicion  kills 
party  arreting,  (always  fup- 
poiing  party  arreded  innocent,) 
only  manflaughter  ii.  84 

Bailiff  about  to  take  a  prifoner, 
before  arrefl  prilbnerwaws  his 
fword,   and  kills  him,  murder 

ii.  83 

If  there  be  a  felony  done,  A.  fuf- 
peds  B.  on  probable  grounds, 
and  acauaints  conflable  with  it, 
and  deures  his  aid  to  take  turn, 


if  conltable  on  fuch  arreft  or 
attempt  thereof  be  killed,  it  is 
murder  ii.  Patft  92 

If  there  be  a  warrant  againlt  one 
for  trefpafs,  or  breach  of  the 
peace,  and  he  flies,  and  will  not 
yield  to  the  arrefl,  or  being  ta- 
ken make^  his  efcape,  and  officer 
kills  him,  murder  ii.  117 

Vide  airrefl,  CUrg^,  HJomicioe 


if  prifoner  profecuted  on  28  H,  8. 

for  tria!  tf  trtafin^  &c.  o«  tke 

highfea  fland  mute,  he  (hall  have 

feint  fort  ^  dart      ii.   17,  318, 

319 

Whether  peine  fen  tff  dure  be  par- 
doned Dy  general  words  of  alt 
contempts  ii.  252 

In  cafe  of^demurrer  no  fuch  judg- 
ment can  be  given  ii.  257,  315 

Where  defendant  fails  in  pUading 
not  guilty^  or  putting  himfelf  on 
his  country,  it  is  in  law  a  fland« 
ingmute  ii.  253 

Antiently,  if  felon  peremptorily 
challenged  above  thirty-flve,  he 
was  put  to  peine  fort  &  dmre 

ii.  268 

If  before  22  H.  8.  felon  had  plead- 
ed ir^/ ^sriV/y,  and  put  himielfon 
the  country,  and  challenged  pe- 
remptorily under  three  juries, 
whereby  jury  remained,  and  a 
tales  was  granted,  and  he  then 
flood  mute,  yet  jury  paft  on  him 
on  his  plea  not  guilty  it.  269,  316 

If  prifoner  hath  pleaded  to  the 
country,  and  when  tried  fays 
nothing,  no  penance  fliall  be 
inflided,  but  jury  (ball  be  ta- 
ken ii.  299 

If  felon  challenge  above  twenty, 
challenge  only  over- ruled,  and 
jurors  f worn  ,  ii.  270,  316 

If  he  hath  received  his  judgment 
already,  or  be  convid,  and 
broughb  to  the  bar,  and  be  de- 
manded what  he  can  fay  why 
judgment  fliould  not  be  given 

againft 
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•lidltnA  him»  or  vrhy  execution 
iliould  not  \>e  awarded,  if  he 
fay  notbi^gy  it  (hali  not  be  in- 
i|uired  whrtbef  h«  can  fpeak  or 
not,  bat  he  (hall  have  prefent 
judgmeiitt  pr  execution  ii.  Faj^e 

314,  315 

But  if  a  Ipng  time  hath  pafled  be- 
tween his  convidion  and  judg- 
ment and  this  fecond  calling  to 
the  bar,  it  is  prudenl  to  inquire 
hy  witnefTes,  whether  he  can 
fpeak  ii.  315 

If  one  abjure,  or  be  outlawed  of  fe- 
lony and  return,  and  be  brought 
to  .the  bar  to  ftiew  caufe,  why 
execution  (hould  not  be  done, 
if  he  dand  mute,  an  inqueft  of 
office  is  to  be  liken,  and  if  it 
be  found  that  he  hath  loft  bis 
fpeech  by  vifitation  of  God  iince 
his  abjuration,  they  (hall  inquire 
of  the  identity  of  the  perfon  be- 
fore judgment  or  execution  0)all 
be  .awarded;  fo  if  he  were 
brought  in  on  a  c^^.  ^nUgm*  or 
haS.  cQrpus  ib 

If  one  indited  or  appealed  of  fe- 
lony pleads  n9t  jf «<///,  and  ppts 
himfeif  on  the  country,  and  jury 
remains  on  challenges  till  ano- 
ther day,  and  then  appear,  and 
prifoner  Aands  mute,  yet  thi« 
sot  Aanding  mute,  for  inqueft 
ihall  be  taken  on  iflue  already 
joined  ii.  315,  5.16 

In  that  cafe  court  having  imy 
doubt,  faMh  ufed  to  inquire  by 
ifiqueft»  fometimes  by  inquiry 
tx  wjfich  by  inqueft  impanneiled 
to  try  the  ilfue,  whether  Jie 
flands  mute  of  malice,  or  tx  vi- 

W^tatiw  Dei    ii.  315,  316,  3;21 
hen  one  faid  to  .ftand    mute 

ii.  316,  3:17 
If  felon  ftand  mute,  court  ex  ^^ 
eio  ought  to  impannei  a  jury  as 
inqueit  of  office  to  try,  whether 
it  be  of  malice,  or  not ;  and  if 
they  find  it  to  be  of  malice,  he 
ftaU  have  judgrnent  q/k  peine  fort 
&  dnrt^  if  other  wife,  they  are 
to  inquire  of  all  the  points  ma- 

twal  frr  his  def^nfe       ii.  3 17 


Oo  indidinent  of treafon  judgment 

of  treafon  ftiall  be  given  againft 
party ftanding mute  ix.Pa^eZXI 

Ia  treafon,  tho  one  ftanding  mute 
ihall  be  convidled,  yet  there  are 
feme  antient  inftances  to  the 
(cpntrary,  as  on  indiAxnent  for 
counterfeiting  coin,  but  now  the 
lawisotherwife  223,  329 

Qne  arrai^ed  for  petit  treafon, 
challenging  above  thirty-five 
ihall  have  judgment  q{ peine fwt 
^  dure^  and  how  judgment  en- 
tered    332.     ii.  263,  399,  400 

In  appeal,  if  appellee  ftand  mute, 
judgment  or  penance  ftiall  he 
given  li.  317„  321,  322 

One  arraigned  before  lord  ileward 
on  33  H.  8.  and  ftan4ing  mute, 
iliall  have  judgment,  as  if  coo- 
vided  ii.  318 

Peer  arraigned  on  indi^ment  of 
fielony  before  his  peers  refufing 
to  plead,  fliall  have  thia  judg- 
ment ib 

A  woman  Audi  have  fame  judg- 
ment if  flie  ftand  m^te  ib 

One  indi6led  of  petit  lardijiy  re- 
fuiing  to  pl|9ad  ihall  hayp  Mi^ 
fame  ii.  320 

If  a  woman  be  indtded  for  iimple 
larciny  of  goods  under  lOtf. 
tho  (he  ftiall  only  be  burnt  in  the 
hand  for  it,  yet  if  ibe  refufe  to 
plead,  judgment  oi peine  fert  ^ 
dure  ihall  be  given  againft  her  ib 

If  a  new  felony  be  made  hy  Jtat» 
tho  it  be  ftlent  as  to  ftanding 
mute,  this  judgment  incident  to 
it  ib 

In  rape,  made  felpny  by  Wefi^.^i* 
if  party  ftand  mute,  be  (h^U 
have  judgment,  of  penance      tb 

If  this  judgment  be  given,  yet  if 
oiTenfe  witliin  clergy,  cleigy  al- 
lowed ib 

Prifoner  to  .have  trina  mJmwtio 
and  a  c^fpite  to  bethink  himfelf 

ib 

Judge  to  hear  witneftes  on  oath  to 
give  a  probable  t^ftimony  of  his 
guilt  ,ii.  .321,  322 

If  the  offenfe  be  within  clergy  du- 
ty of  ju4go  to  allt^w  it^  tho  not 

prayed. 
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prajedf  and  that  as  well  after 
judgmeat  pronounced,  as  before 

ii.  Page  S2I,  323 

Judf^mmit  of  penance  was  b^  com- 
noniaw  li*  321 

One  indidled  of  felony  before  juf* 
tices  of  oyer  and  ttrmiHtr^  Csfe. 
is  convi6l,  if  record  of  convic- 
tioQ  be  removed  into  B*  R.  and 
the  priloner  alfo,  he  fiiall  be  de- 
manded what  hO'Can  fty,  why 
•iM^aUon  fliotiU  not  be  awarded 
«n  record  removed  j  if  he  fay 
Bolhingi  il  fhall  be  enquired  by 
inqueft  of  ofKce^  whether  (ame 
perbn  ii.  40],  402,  407 

tiow  jodzment  of  peine/ort  tsf  dure 
entered,  where  prifoner  doth 
not  diredly  anfwer         ii.  399 

How  entered  where  he  (lands 
wbotiy  mote  ii.  400 


NECESSITY  of  preferving  the 
peace  by  taking  notorioos 
malefe^ors  excufeth  feme  ads 
from  being  feloojf,  which  other- 
wife  were  felony  53 

The  dangerous  dodrine  of  the  ea* 
futfts  on    this    fub|ed    refuted 

54,  55 

By  the  laws  oi  England.^  if  one  be- 
ing under  a  neceflityforwantof 
viSuals  or  clothes,  ftiall  on  that 
account  clandeiiinely,  ^  ankm 
furandi  fieal  another  man's  goods 
it  is  capital  .54 

This  rule,  in  eafu  exiremit  neeeffi^ 
talis  •mniafwat  tmnmunia^  holds 
in  feme  particular  cafes,  where 
by  tacit  confent  of  nations,  or 
ibme  particular  countries  or  fo- 
cieties,  it  hath  obtained         55 

If  king's  enemies  come  into  a  coun* 
X}f  with  a  power  too  ilrongfor 
county  to  refid,  and  will  plun- 
der the  country,  unlefs  a .  com* 
pofition  be  mede  with  them, 
fuch  a  ranfoming  themfelves  is 
fi>  far  from  being  treafon,  that 
it  hath  been  allowed  as  lawful, 
and  in  whlit  relpeds  57 


Joining  with  rebels  fr9  timvrt  mar^ 
lis  and  departing  from  them  as 
foon  as  parties  can,  no  levying 
war  Page  139 

fyicpiJ  neceffii^s  €9gitt  ArftMdit^ 
related  i65 

Difference  between  times  of  war 
and  public infurredion  or  rebel- 
lion, and  times  of  peace,  for  in 
times  of  war  and  public  rebel- 
lion, when  one  is  under  fo  great 
a  power,  that  he  cannot  refill 
ox  avoid  it,  law  in  fome  calei 
allows  an  impunity  for  parties 
compelled,  or  drawn  by  fear  of 
deatli  to  do  fome  a£ls  in  them* 
felves  capital,  which  admit  no 
excufe  in  time  of  peace  49 

But  if  whole  circumltances  of  cafe 
be  fuch,  that  he  can  conveni- 
ently refill  or  avoid  the  power 
of  the  rebels,  he  is  not  excufed ; 
if  on  pretenfe  of  fear  or  doubt 
of  compulfion,  he  affifi  them  51 

If  a  man  be  menaced  with  deaUv 
unlefs  he  will  commit  an  ad  of 
treafon,  X^c.  fear  of  death  doth 
not  exBufe  biro,  cand  why        ib 

If  one  be  defjperalely  airaulted,  and 
in  peril  ot  death,  and  cannot  o- 
therwife  efcape,  unleb  to  fatis^ 
his  aflailant's  fury  he  will  kill 
an  innocent  man  then  preCmt, 
fear  and  adual  force  will  not  ac- 

Jiuit  him  of  murde^,  if  he  do  the 
ad  ib 

A  bare  fear,  tho  uponajuftcaufe, 
and  tho  it  be  fear  of  life,  ^tves 
not  a  man  i  power  to  take  away 
life  of  another,  but  what  kind 
of  danger  it  mufl  be  52 

Where  ^is  majev  quam  refifii  poteft 
excufeth  in  criminal,  tho  not  in 
civil  adions  139 

Confcxence  binds  not  one  to  keep 
an  oath  extorted  by  menace  qI* 
death  532 

One   of  necefity    kills    a  feleti    «r 

fnfpeBed  ftrfimfying  •r  refi/iiug 

.hffore^  or^fterarrejty  vjJiefehomi^ 

eidcjufiifiahU^  or  excif/ed.     Vide 

i^omictoe* 
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Prohibitory  claufe  in  8  R.  2.  that 
MO  MMt  of  Utojiall  he  jujtice  in 
kh  vom  cmmty^  ufually  difpenf- 
ed    with    by    a    am    pkfiante 

ii.  Pmgt  32 

iHof fce^   Vide  Slgnorance^ 

fl)aei^t  Vide  auUgeance 
a)bnt  ZtU   Vide  rrtafim*    . 
JfiDutlatorp^ 

AT  what  age  awardable  againfi 
an  infant  for  felony  on  in- 
didment  23.     ii.  208 

Poffibly  procefs  of  outlawry  may 
go  againll  receiver  of  a  traitor 
at  fame  time  as  againft  princi- 
pal»  and  tho  principal  appear, 
procefs  may  so  on  againlt  the 
other;  comtra  in  felony  238 

A  traitor  rendering  himielf  on  out- 
lawry within  a  year  (ball  be  re- 
ceived to  traverie  indidment  295 

What  s^j  take  away  from  perfon 
outlawed  for  treafon  advantage 
of  reverfal  of  outlawry,  becaufe 
P^rty  out  of  tho  realm^  out  extend 
not  to  otMr  offenfes  354 

Where  juflices  ofqj^er  and  terminer 
mtij  ilFue  procefs  of  outlawry 

ii.  31 

On  inquifition  before  coroner  re- 
turned before  juftices  of^aoi* 
deliverfy  they  cannot  make  pro* 
cefs  of  outlawry  ii.  37 

They  cannot  make  out  cap.  or  rxi- 
gent  ii.   199 

A.  and  B.  indi6led  before jnftlces  of 
peace,  indidment  delivered  over 
'  to  juftices  of  gaol-Jeiiverjf^  A* 
appears  and  is  acouit,  &  appears 
not,  record  mull  be  removed  in- 
to B.  R.  and  thence  procefs  of 
outlawry  iflued  li.  37,  SB 


Juflices  of  peace  by  common  law 
in  their  iefiions  may  proceed  to 
outlawry  on  indidments  found 
before  them,  and  in  popular  ac* 
tions  by  ftatutes        li.  Page  52 

21  J  at*  gave  procefs  of  outlawry 
in  popular  anions  ii,  US 

But  they  cannot  iflue  capias  utlega- 
tum^  but  mufi  return  record  of 
outlawry  into  B.  R.  and  thence 
it  (hall  iflue  ib 

Whether  coroner  can  make  out 
procefs  of  outlawry  againlt  de- 
fendant in  appeal      ii.  67,  199 

'Where  procefs  of  outlawry  lies 
againft  a  peer^  or  not      ii.  177, 

199,  200 

In  fome  cafes  on  indidment  it  lies 
not  againft  a  commoner  ii.  194 

Whether  outlawry  an    attainder 
521.     ii.  205,  206,  350,  352 

Tho  attainder,  yet  fmall  excep- 
tions are  allowed  to  procefs  or 
return,  and  fo  by  writ  of  error 
eafily  reverfible,  and  party  put 
to  plead  to  indidment     ii.  198 

One  outlawed  prays  refpite  to  pur- 
chafe  a  writ  or  error,  B,  R.  u- 
fually  prefixeth  a  day  for  that 
purpofe,  and  in  mean  time  re- 
mits him  to  marfhal,  and  re- 
fpites  bis  execution ;  but  prifo- 
ner  muft  alledge  error  in  law  or 
fad  to  fatisfaSion  of  court ;  if 
court  diifatisfied,  they  may  a- 
ward  execution  prefently  ii.  408 

One  attaint  by  outlawry  of  trea* 
fon,  &r.  fhall  not  be  appealed 
or  indidted  till  outlawry  rever- 
fed  ii.  252 

If  two  coroners  in  a  county,  or 
more,  one  may  execute  the  writ, 
as  in  cafe  of  an  exigent ;  but  re- 
turn muft  be  in  name  of  corona^ 
tores  417.     ii.  56,  195 

By  5  E,  3.  jufticet  of  #frr  and  tet" 
'miner  may  iffue  procefs  againft 
felons  in  a  foreign  county  576 
In  whofe  name,  and  under  whofe 
tefie  fuch  procefs  fhall  ifTue; 
clerk  of  aflile  has  a  fpecial  feai 
for  them  576.    ii*   199 

Tho  indiftments  be  not  difconti- 
Dued  by  demife  oiting^  in  fome 

cafes 
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tafes  procefs  are    ii.  Page  1 89, 

In  indid  orients  of  trefpafc,  venire 
facias   firil   procefs,   and  whea 
noH  tfi  inventus  is  returned,  cap% 
and  exigent  ii.   194' 

la  ail  indidments  of  felony  or  trea* 
fon  procefs  by  cap.  and  exigent 
lies,  «nd  at  common  law  there 
was -but  one  cap.  and  on  non  eft 
inventus  and  exi^ent^  and  fo  to 
the  outlawry  576.     ii*  194 

In  what  cafes  23  £.  3.  requires. 
two  capias\  and  how  fecond  ca* 
pias  returnable  ii.  194 

It  extends  not  to  treafon ;  exigent 
in  treafon  mull  ilTue  on  return  of 
nen  efi  inventus  on  fir  ft  cap,       ib 
So  in  indidment  of  murder  or  ap- 
peal of  robbery,  but  in  B*  K. 
there  (hall  be  two  cap,  in  indidt- 
ment  or  appeal  of  robbery      ib 
At  this  day  procefs  on  indidlment 
of  any  felony  is  only  one  cap, 
' -^  Bnd  then  exigent  ii.  195 

35  £.  3.  an  impradicable  law  ib 
But  by  8  H,  6.  in  indidments  or 
appeals  of  treafon,  or  any  felo- 
ny or  trefpafs  againil  one  of 
.  another  county,  after  one  cap, 
a  fecond  r^p.  viiih  proclamations^ 
and  how  returnable,  fhall  be 
granted  to  iheriff  of  that  county, 
wherein  he  is  fuppofed  tP  be 
converfant,  before  exigent  (hall 
iffue  576.     ii.  195 

But  if  party  were  converfant  in 
county,  where  indided,  at  time 
of  felony  or  treafon  committed, 
procefs  to  be  at  common  law  ib 
A  provifo  in  8  H,  6.  not  to  extend 
to  B.  R.  or  C&efter  ii.   195 

By  \0  H.  6.  fame  procefs  [as  by    ' 
8  //.  6.]  directed  on  indictment 
of  felony  or  treafon  removed  in- 
to £•  R,  by  certiorari^  or  into 
any  other  courts  ib 

Indictments  of  felony  or  treafon 
originally  taken  in  B,  R.  are 
not  within  thefe  a/ls^  but  by 
6  //.  6.  before  exigent  awarded 
court  fliall  iifue  a  cap,  to  (heriff 
of  county,  where  indictment 
taken,  and  another  to  iherlff, 
Vol.  II. 


where  party  is  named,  having  (ix 

weeks  time  at  leaft  before  the 

return  ii.  Page  193 

6*  H:  6.  made  perpetual  by  H  H,  6, 

576 
Thefe  affs  of  little  effed ;  for  i^ 
party  was  converfant  in  county, 
where  fad  committed,  (as  he 
cannot  be  otherwife)  then  he 
may  be  named  of  that  place  in 
indidment,  and  procefs  is  to  go 
as  at  common  law  before  thefe 
a^s ;  and  this  is  now  the  ufual 
courfe  ii.   196 

If  y,  S.  be  indided  in  county  of 
B,  fof  a  felony  there  commit- 
ted, and  indidmeat  runs  J,  Sm 
uuperde  A.  in  com,  B.  alias  diH^ 
J.  S*  nuperde  D.  in  com,  S.  there 
fhail  no  procefs  go  to  (heriff  of 
S,  becaufe  that  addition  is  only 
in  the  alias  di^us^  and  therefore 
procefs  (hall  only  iffue  in  county 
of  ^,  and  fame  law  in  appeal  io 

If  it  runs,  J.  S«  de  A.  in  com.  B. 
nuper  de  C  /«  com,  D.  cap,. 
(hall  iffue  onlv  in  com,  B.  but 
if  it  runs,  J.  S.  nuper  dc  A.  in 
com,  B.  nuper  de  C.  in  com,  D. 
a  cap,  (hail  only  go  into  the 
county  of  B.  where  ne  is  indid* 
cd,  but  on  return  thereof,  (if  it 
be  before  commiffioneft)  a  cap, 
with  proclamations  (hall  iifue  to 
fhenffof  Z).  and  if  in  ^.  R,  on 
an  indidment  found  there,  one 
cap,  to  one  (lieriff,  and  another 
to  the  other  (heriflf,  according  to 
6,  8  £9*  10  H,  6.  ib 

If  one  be  indided  by  name  of  J.  $. 
nuper  de  A.  in  com,  Ceflriae,  the 
fecond  tap,  with  proclamation 
(hall  be  awarded  to  the  princcy 
or  his  lieutenant,  and  the  like  to 
bithop  of  Durham f  or  chancel- 
lor ot  La^c^i/f^r        ii.  196,  197 

Expofition  on  2  H,  5.  enabling  the 
chancellor  on  complaint  oi  any 
felony  or  riot  to  iffue  a  cap.  and 
writ  of  proclamation        ii.  197 

Tho  this  oe  marked  as  an  obfolct.3 

(latute,  no  afi  repeals,  it,  fave 

implication  of  16  C,   1.  whl.  h 

it  (eems  not  to  do  ib 

1  i  Yet 
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Yet  never  put  in  ure     ii.  Page  1 98 

^*  ^.  either  on  indidimeot  taken 
before  them,  or  removed  thither 
hy  €erfi9rart^  may  iflue  cap.  and 
fxigeni  inlo  any  county  in  Eng- 
iandon  a  non  eft  irt'oentus  return- 
ed by  (heriff  of  county,  where 
parly  indiQcd,  and  a  teftatum 
that  he  is  in  Ibme  other  county  ib 

In  appeal  by  writ  againfl  princi- 
pal and  acceflary,  which  is  ge- 
neral till  declaration,  plaintifT 
muft  at  his  peril  diilinguifh  the 
procefs,  for  if  he  take  his  exi- 
gent againft  all,  he  muft  count 
againit  all  his  principals  ii.  200 

But  in  appeal  by  billor  indiftment, 
cap,  is  againft  them  all,  but  when 
It  comes  to  the  exigent^  it  (hall 
iflue  only  againfl  principal,  and 
procefs  be  continued  by  ra^.in- 
linite  againfl  accelTary  till  prin- 
cipal be  outlawed,  and  then  eur- 
igent  ihall  iiftte  againii  acceffary 

ib 

If  acceifary  appear  on  cap.  he  ihall 
Bot  be  let  to  bail,  and  have  idem 
dies  bv  bailtiil procefs  be  deter- 

*  mined' againfl  principal  ib 

If  two  be  indided  as  principals  in 
felony,  and  another  as  acceffary 
to  tltem  both,  exigent  againll 
accefl*a?y  fhall  flay  till  both  be  at- 
tainted Dy  outlawry  or  plea    ib 

If  one  of  the  principals.be  acquit- 
ted, whether  acceflary  ihall  be 
difcharged     624,    ii.  200,  201 

Whether  there  be  any,  and  what 
diverfity  in  this  cafe  between  in - 
didtment  and  appeal        ii,  201 

If  defendant  render  himfelf  to 
iheriff  before  quinto  exaffus^  and 
appear  in  court  at  return  of  the 
exigent^  and  plead,  and  is  bail- 
ed, and  then  makes  default,  in* 
auefl  ihall  not  be  taken  by  de- 
fault in  felony,  either  in  indicl- 
mint  or  appeal,  tho  it  may  in 
other  cafes,  but  a  new  cap^  ihall 
iffue,  and  after  tliat  an  exigent^ 
and   a    cap*    againii    the    bail 

ii.  201,  202 

Where  exigl  fae,  with  an  alloc ato 
comitafu  fhall  iirue,  and  where 
txigifac.  de  nov9  ib 


Demand  of  party  to  be  at  Cv« 
county-courts  fucceflively  held 
one  after  another,  without  any 
court  intervening    ii.  Page  201 

If  where  there  are  but  two  county- 
courts  before  return,  if  after  le- 
cond  exa3us  defendant  render 
himfelf,  and  find  ma/>^ff«r,  and 
at  return  make  default,  there 
ihall  iffue  no  exigi  fac.  with  an 
aliocato  c9m.  but  a  new  exigent^ 
and    a    cap,    agarnfl    the    bail 

ii.  201,  202 

How  an  extgi  fac.  with  aiUcat$ 
ku/ting  proceeded  on        ii.  202 

If  detendaivt  appear  on  cap»  and 
plead  to  rffiie,  and  is  then  let  to 
bail,  and  then  makes  default,  a 
cap,  ad  andiertdam  jwratam  ihall 
iflue,  and  if  not  taken  thereon, 
exigifac<  de  nw9 ;  but  if  brought 
in,  he  ihaH  be  tried  on  his  plea 

ii.  202,  224 

But  if  he  render  himfelf  on  exigent^ 
and  plead  «>/  z^Htf^  and. be  let 
to  ball  till  trial,  and  then  make 
default,  whereon  exigent  is  a- 
warded,  and  he  b  brought  in 
thereon,  he  ihall  plead,  and  be 
arraigned  de  irov^,  for  by  exigent 
awarded  iiril  iffue  isdiicontinued 

ii.  224 

If  on  cap,  or  exigent  iheriff  return 
a  c^i  corpus^  an(^  at  tiie  day  hath 
not  the  body,  he  ihall  be  pu- 
nifhed,  but  no  new  exigent  a- 
warded,  becaufe  in  cuilody  of 
record  ii.  202 

But  if  party  returned  outlawed, 
procefs  cap,  utlegatum  ib 

If  party  outlawed  be  in  a  houfe, 
and  doors  refufed  to  be  open- 
ed, conflable,  or  any  other  per* 
fon  in  purfuit  of  one  outlawed 
for  felony,  may  break  open 
doors  and  taiee  him  ii.  205 

Wliat  certainties  return  of  out- 
lawry mufl  have      ii.  203,  204 

Where  a  certiorari  iffued  to  coro- 
ners to  certify  the  truth  in  order 
to  amend   return  of-  outlawry 

ii.  03 

Goods  ibrfeited  from  tefie  ofexi* 
gent  ii.  204,  iiOS 

In 
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tn  appeal,  if  exigent  be  well  a- 
warded,  tho  writ  of  appeal  a- 
batttdy  forfeiture  of  goods  by 
exigent  ftands  in  force  Page  204 

Xbo  outlawry  be  reverfed  for  er> 
ror  in  law  or  fadi,  exigent  bein^ 
well  awarded,  forfeiture  of  goods 
llands  ii.  204,  205 

Special  writ  of  error  lies  on  award 
of  exigent  for  party  or  his  exe- 
cutors to  reverie  award  ofexi^ 
gent  ii.  205 

InUances  of  errors  in  fa^   ii.  205, 

20r7,  208 

Avoiding  outlawry  avoids  not  exi- 
gent  J  if  well  awarded       ii.  !205 

If  party  render  himfelf  after  efi^ 
gent  awarded,  and  plead  to  in* 
didment^and  is  found  »w^«/7/y, 
forfeiture  by  exigent  fiands      ib 

NecelTary  for  party  outlawed  in 
felony  to  bring  his  writ  of  error 
fpocially,  tarn  in  adjuditatiwe 
hrevis  de  exigi  facias^  quam  in 
promuigatione  utlegaria  ib 

Error  in  exigent  cauCe  io  roverfe 
outlawry,  and  error  in  appeal 
or  indidment,  on  which  exigtnt 
is  awarded,  is  caufe  to  reverfe 
both  outlawry  and  exigent       ii> 

Without  judgment  of  reverfal  in  a 
WFk  of  error  forfeiture  by  exigeni 
awarded  fiands,  tho  indi^imeut 
quailied,  or  appeal  abated       ib 

Outlawry  givoA  forfeiture  of  lands 
in  treafon  to  the  kittg^  and  in 
felony  to  Urd  ii«  206 

But  bare  judgment  of  outlawry 
without  return  of  record  is  po  at- 
tainder, nor  gives  any  efcheai  ib 

It  mud  be  returned  by  (beriif  with 
writ  of  exigi /aeiasp  and  return 
indorfed  ib 

If  there  be  a  qmntQ  exa^usy  and 
thereon  utlegatus  eft  per  judicium 
coronatoram^  but  JU)  return  there*' 
of  made,  there  lies  a  eertiorari 
to  the  coroners,  or  (heriffand  co- 
roners, to  certify  fame- in  B,  R, 
and  for  what  purpofe  ib 

TUI  return  by  flieriff  party  out- 
lawed aot  difabled  to  bring  an 
action  ib 

Barely  on  return  of  outlawry  on  a 
eertiermri  without  exigent  indorf- 


ed and  returned  together  with 
eettiirariy  no  writ  ofelcheat  lies 
for  the  lord       ,        ii.  Page  209 

If  certiorari  be  direded  to  fheriff 
and  coroners,  and  exigent  be 
extant  in  court,  and  they  return 
this  outlawry,  poflibly  it  may 
be  a  fufficient  warrant  to  enter 
it  of  record  as  a  return  on  the 
exigent  ib 

Vnleh  exigent  is  fome  way  return- 
ed or  extant,  it  gives  kitig  no 
title  to  land  or  goods,^  it  is  the 
warrant  of  the  outlawry    ii.  207 

\y ithowtr Jiigrnt  and  return  of  out- 
lawry  on  it  there  is  neither  dii- 
ability,  forfeiture,  nor  efcheat  ib 

A  certiorari  not  grantable  to  coro- 
ners to  remove  outlawry  after 
party's  death  ib 

Outlawry  avoidable  by  plea,  by 
writ  of  identitate'  ncminis^  or  by 
writ  of  error  ib 

No  errror  in  fa£l,  i^  defendant  be 
imprifoned^  -provided  he  be 
brought  to  the  bar,  and  de- 
manded, if  he  will  appear  and 
refufe  ii.  208 

Of  avoiding  outlawry  of  felony 
becaufe  beyond fea  \  the  didinc- 
tions,  where  one  goes  beyond  Je a 
voluntarily,  or  in  king^%  fervice, 
and  where  he  goes  before  exigent 
awarded,  or  afier   .  ib 

How  errors  in  thefe  cafes  are  af- 
figned;  how  attorney  general 
to  plead  to  the  errors,  C^r.      ib 

Error  brought  on  outlawry  in  fe- 
lony, record  of  outlawry  cu^ 
omnibus  ea  tangentibui  is  re- 
moved into  B,K*  ti.  209 

Party  snuft  render  himfelf  in  cuf- 
tody,  and  fo  roufl  come  in  per- 
fon  to  the  bar,  and  when  de- 
manded what  he  can  fay,  be  is 
to  pray  allowance  of  writ  of 
error  ib 

Writ  being  allowed,  record  is  to 
be  removed ;  what  parts  record 
confiils  of  ib 

Then  party  to  aifign  errors  in  per- 

fon,  and  a  day  i«i  given  to  ktng*% 

attorney  to  reply  to  him,  and 

in  mean  time  a  jcire  fac,  to  lord 

1  i  2  mediate 
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mediate  ^  immediate  Is  to  UTuCi 
returnable  at  fifteen  days  adau- 
diendum  efrores         ii.  Page  209 

If  any  lords  appear,  they  may 
plead  to  the  errors;  if  flieriflT re- 
turns tAere  is  mo  tandy  then  court 
proceeds  to  examine  errors     ib 

Outlawry  being  reverfed,  defen- 
dant to  anlwer  indidment; 
where  indidlment  to  be  tried  ib 

For    forfeiture     by    outlawry    and 

"    to    tviat    time    it  fiall    relate. 

Vide  jferfciture*    ^ 

What  judgment  in  outlawry  rffe* 
lony  or  treafnt^  and  what  a^ 
ward  of  execution   to   he   made. 

Vide  JuDgment^ 
Vide  (Paol^^Drtiber?,  Suffice  of 
iL'eacf,  jfiDper  ano  ITtnnmcr* 

Jaflices  muft  be  by  commiiiion, 
and  not  writ,  otherwife  their 
proceedings  void     498.     ii.  23 

May  iflfue  warrants  in  the  counties 
within  their  commiffion  for  tak-. 
ingfelons  or  furety  of  peace  with- 
in their  limits  579 

Suetre^  whether  they  may  not  ilTue 
their  warrants  to  take  any  in- 
dided  of  felony  within  their  pre- 
cinds,  tho  they  be  abroad  in  a 
foreign  county,  by  5  £.  3.       ib 

DiAin6tion  between  ordinary  and 
delegate,  judices  of  oyer  and  ter^ 
miner  ii,  22 

To  whom  commiffion  directed, 
and  bow  it  runs  ii.  22,  23 

Conimiiiioners  before  their  feffions 
iflue  a  precept  in  writing  to 
iheriff  to  return  a  jury  of  lame 
form,  as  commifhoners  ofgaol' 
delivery  do,  but  precept  by  juf- 
tices  o( gaol'deliverj  may  be  ore 
tonus  ii.  23,  34 

The  fubftance  of  the  precept      it. 

26,  27 

Others  may  be  added,  or  their 
power  contradled  by  affociation^ 
or  fi  non  omnesf  and  fo  in  com- 
niifiions  of  gaol 'delivery      ii.  23 

One  fitting  without  adjoumment 
de term  iaes  their  commiflioni  but 


tho  appointed  pro  kdc  vieg 
only,  they  may  continue  theii' 
feffioii  firom  day  to  day  by  ad- 
journment; the  like  for  all  other 
commiflions         Page  498)  499. 

ii.  24 

Not  always  necefTary  to  enter  ad- 
journment on  record,  (tho  in 
many  cafes  fit),  and  if  not  en- 
tered, feffion  relates  to  firfl  day, 
and  records  are  entered  as  tif 
that  day  ii.  24 

Where  neceffary  to  enter  their  ad- 
journment ii.  24,  261 

How  many  ways  thefe  commiffions 
are  determined  ii.  24,  25 

Superfedeas  fufpends  their  power, 
procedendo  revives  it  ii.  25 

How  many  kinds  of  notice  of  a 
new  commifhon  determines  the 
former  499.     ii.  25 

Where  a  general  commiffion  is  de- 
termined pro  tanto  by  a  fpecial 
corotniffion  ii.  21,  25 

Where  a  fpecial  by  a  general,  or 
hot  ib 

If  there  be  a  general  commiffion, 
and  a  fpecial  one  for  a  firan- 
chife,  &r.  infra  com,  both  dated 
fame  day,  both  fland         n.  26 

General  commiffion  extends  tdm 
infra  lihertates^  qu^m  extra      ib 

Regularly  they  cannot  proceed  on 
any  indi^ment  taken  before  o« 
thers  than  themfelves,  and  there- 
fore they  cannot  proceed  on  co- 
roner's inquef^  or  indidment  of 
felony  before  "juflices  of  peace 

ii.  21,  27 

This  rule  extends  only,  to  general 
commiffions  i*.  27 

Not  to  inquifitions  taken  before  o- 
ther  commiffioners  of  9yer  and 
terminer  ib 

A  general  power  is  given  by  fla- 
tute  to  juitices  of  0^^  and  lermi' 
ner  to  proceed  on  indium  ents 
taken  by  former  juflices  ii.  27, 405 

How  precept  to  return  ajuiy  ought 
to  be,  and  how  the  fhefmought 
to  return  it   ii.  26,  27,  260,  261 

Whether  they  may  pcpceed  fame 
feffions  againfl  a  party  indided 
before  them        ii.  28,  29,  261 

Difler- 
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Dlfferencey  where  party  in  prifon, 
or  at  large  li.  Page  29 

Dilference  between  treafons  and 
felonies,  and  other  crimes       ib 

Whether,  if  cognizance  of  an  of- 
fenfe  be  limited  to  any  court  of 
record^  it  may  be  heard  and  de- 
termined by  them  ib 

They  cannot  aflign  a  coroner  ii.  3 1 

Where  by  flatute,  they  may  ilTue 
proceis  of  outlawry  into  any 
county,  and  a  cafias  ialegatum 

ii.  31,  199 

They  are  to  fend  their  records  de- 
termined iBto  the  Exckequer^ 
but  to  take  oat  their  eflretes 
iirft  ii.  31 

How  their  precepts  and  proceifes 
are  to  be  figned  and  fealed     ib 

How  they  antiently  made  their 
warrants  for  execution  of  capital 
offenders  *  -    ib 

They  cannot  deliver  prifoners  by 
proclamation  ii.  34 

May  originally  take  indi^ments  of 
felony  of  prifoners  in  gaol       ib 

Juftices  of  oyer  and  terminer^  gaol' 
delivery^  and  the  peace  may 
make  up  their  record  bv  all 
thtee  of  their  powers,  ana  befl 
iliall  be  taken  for  the  kbg      ii. 

34,  166 

They  may  take  indtdments  of  trea* 
fon,  if  parties  in.gaol,  and  may 
try  and  give  judgment       ii,  35 

Whether  they,  if  an  a^  limit  an 
offenfe  to  be  heard  before  Juf- 
tices of  peace,  have  a  jurifdic- 
tion  ii.  36 

Where  an  a^  fpeaks  only  of  jufti- 
ces in  the  county,  they  may  hear 
and  determine  K  ib 

On  trial  of  felons  before  them,  if 
prifoner  challenge  twenty,  fo 
that  there  be  not  fufficient  re- 
maining of  the  pannel,  tales  to 
be  granted  by  precept  return- 
able, as  cafe  requires;  contra^ 
on  trial  before  juitices  of  gaol -> 
delivery  ib 

They  mav  fit  out  of  a  franchifej 
and  determine  mifdemeanors 
Within  the  faae  ii.  38,  39 


New  commiffioners  may  award 
execution  on  one  reprieved    ii. 

Page  405 

But  not  fit  to  give  judgment,  or 
award  execution  on  one  re- 
prieved by  another  judge  with- 
out knowing  reafon  of  reprieve 

11.  406 

An  precepts  that  iffue  at  feiiions 
or  oyer  and  terminer^  as  venire 
fac,  G^f.  ought  flriaiy  to  be  by 
precept,  and  under  leals  of  the 
judices,  but  precepts  by  j  unices 
of  gaol-delivery  need  ik>t  be  o- 
therwife  than  by  award  on  the 
roll  ii*  410 

Special  commiifions  of  per  and 
tefmimr  may  be  limited  to  par- 
ticular rivers,  extending  to  fe ve- 
ra! counties,  but  then  every 
county  muft  have  a  particular 
feflion  pro  iaaio  ii.  21 

In  cafe  of  a  commiffion  tStyer  and 
terminer  J  or  gaol 'delivery  to  any 
city  or  town  not  a  county,  a  ge- 
neral commiffion  for  the  county 
after  notice  or  feffion,  by  virtue 
thereof  determined  the  fpecial 
commiffion;  but  this  remedied 
hy2tsf%P.^M.   ii.  21,25,  26 

Special  commiffions  of  oyer  and  /rr- 
miner  may  be  for  fome  fpecial 
offenfes  ii.  21,  27 

To  hear  and  not  determine  i  where 
lawful,  or  not  ii.  21 

Of  a  commiffion  to  dttirmine  and  not 
inquire  ib 

But  fometimes,  where  indidment 
taken  before  juftices  of  oyer  and 
terminer  in  proper  county,  fpe- 
cial commiffion  may  iflfue  to  de- 
termine it  in  another  county; 
but  it  muft  be  tried  by  jury  of 
proper  coi)ijty       ii.  21,  22,  27 

Vide  iLommiffton,  Court,  ot^aol^ 
Mitoen^,  iBJxviff  Oencl),  STriaU 
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HAT  the  extent  of  [it  for 
trial  of   felonies    within 
the  f^me  ii.  8,  9 

U3  /for 
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i!w   itial  of  Juch  ftUnles*     VW^ 

fEourtt 


Capital  punifhrnepts  nay  be  d}f- 
charged  by  all  parties  interefled ; 
by  appellant  by  releaie,  by  i'mg 

.  by  his  pardon  rage  9 

Tho  a  pardon  reftores  not  the 
blood,  yet  as  to  iflues  born  af- 
ter, it  is  a  reflitution  358 

At  consmon  la^  a  pardon  of^il 

felonies  (petit  tre^Jon  being  HiOt 

excepted)  extended  io petit  trea* 

forty  and  fo  now  doth  9^  pardon 

of  murder  378 

Where  alI/ir/00/Vj  are  pardoned  by 
ady  but  murder  is  excepted  whe* 
ther  9  murder y  which  is  petit 
tretfon  be  excepted  378.  ii.  340, 

342 

Li  cafe  of  a  mortal  wound  given^ 
if  mefne  between  ftroke  and 
death  there  conies  a  general  par- 
don^ wheiebv  ;ill  mifdeineanors 
are  pajrdoneo,  this  pordons  the 
felony  confequenti^Uy,  and  why 

426 

'By  IS  £.  2.  pardon  of  murder  m\xik 
eitiier  be  by  expfcfs  wprd  of 
piurdery  or  elfe  it  oiuil  be  a  p^r- 
don  oifcfonica  interfeHioy  with  a 
fpecial  non  obfUnte  of  1 3  B..   2. 

466,  467.     ii.  45 

Pardon  of  manftaHghter  may  be  ge- 
neral by  the  -words  feiouia  or/ir- 
hnUa  interfeSlio  only  467 

If  one  indicted  of  murder  obtains 
a  pardon  of  felouj^  or  felonica 
tnterfeilio^  and  is  afterwards  ar- 
raigned on  that  indi^ment,  he 
muA  plead  quoad  murdrum^  ^c, 
not  guiltyj  and  as  to  the  felonf 
and  mteriedtion  his  pardon     ib 

Antiently  pardon  of  all  felonies  dif- 
charged  fome  trea/ons  498 

Approver  vanquifhing  appellee  in 
battle  fhall  have  his  pardon  tan^ 
^uam  e9c  meriio  jufiiti^      ii.  233 

W  he  ther  peine  fort  <^  dure  be  par- 
doned by  general  words  ol^// 
egti tempts  (i.  252 


King*s  pardon  renders  an  infHmwm 
man  a  competent  witnefs,  for  it 
takes  9way  pgtnam  iff  culpam  in 
foro  hum^no ;  but  bis  credit  is  to 
be  lefV  to  the  jury,  yet  not  a 
lawful  juryman       li.  Page  278 

Pardon  oi  allfehtsics  extends  not 
io  pi facj  ii.  370 

How  plea  of  pardon  (hall  con««- 
elude,  and  how  judgment  fiiall 
be  entered  ii.  39 1»  392 

In  margin  of  roll  in  fuch  cafe  is 
commonly  entered  literie  patent 
fgs  alloc 0ntur  Jiue  d'se^  £^0        i** 

S91»  392 

l^imit  and  KXi^^ 

Command  of  parent  excufeth  not 
child  in  treafon  or  Colony  44, 5 1 6 

For  homicide  in  parent,  defendendo 
thf  ckildy  andhcotivedo.     Yid^ 

ilomicioe,  jUiiirdtr,  aoD  $;an^ 
isimiltntiu 


Park  or  warren  muft  be  eithet  i>7 
cha/tQC  or  prefcriptioo  ^91 

Where  homicide  juftifiablei  ornot, 
by  iiatute  de  malefaficriStu  in 

Sards.   Vide  igomicide,  9ur« 


l^atUatncQt* 

War  fucceeds  befit  when  concert* 
ed  with  the  parliament  Ib^ 

Caution  ufed  in  28  H*  8.  fi>r  par- 
don of  the  attempt  to  repeal  2S 
//.  8.  unnece(piry,  for  parlia- 
ment pot  rellrained  by  a  prece- 
dent a^  2<^a 

Are  undec  more  fpecial  proteditn 
|han  private  meA  4^1 
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Law  milors  every  one  an  officer  to 
take  a  felon  fijripg  or  reiifUng 

Fagt  489 
Conftable  bound  to  execute  his 
warrant,  and  toparfueonitfeand 
cry%  if  he  dotn  not,  be  is  in- 
didlabie  for  a  contempt         490 
If  peace*officers  or  aififiants  kill 
rioters  refifting  them,  thejr  are 
difpunilhabfe,    either  by  com- 
mon law  or  ilatute     494  to  497 
Where  cotifiable  may  command 
others  ta  aifift  him ;  and  if  they 
refafci  they  are  fineable      495, 

988 
In  courts  of  i^ytr  and  iermintr^  &r. 
fheriff  and  his  fabAitutes  are  Ihe 
crdinar^  minifters  iA  execution 
of  criminals  501 

Officer  not  fuppofed  conofant  of 
the  law,  or  to  advife  with  oonn- 
fel  on  all  occafions  578 

Every  one  within  vill  to  take  no- 
tice of  conftable  in  the  day; 
eonitu  in  the  night  without  a 
fpecial  notification  46 1 

Stocks  the  prifen  ol*  the  conilable 

696 
Authorily  offnJIahUj  litkingman^ 
headborougk^      and      kurjktldtr^ 
much  the  fame  ii.  96 

Confiakle  of  a  hundred  a  diftin^  of- 
^cer,  introduced  by  tiat.  of 
Winf9n^  yet  a  confer vator  of  the 
peace  ib 

The  feveral  kinds  of  watchmen  ib 
Watck  a^inted  by  ftatute  •/  f^n^ 
iofi^  from  what  time  to  be  kept ; 
lo  be  let  by  the  conilable ;  neg- 
led  thereof  puniQiaUe;  of  the 
duty  of  fuch  watchmen  ii.  96^  97 
What  the  ufe  of  the  watch  kept  by 
conilable  ex  officio  \  regularly 
conflable  ought  to  be  in  com- 
pany with  them  in  their  walk 
and  watch  ii.  97 

What  the  power  of  watch  appoint- 
ed by  fuftieet  rf  peace  ib 
Safer  way  to  appoint  them  by  or- 
der of  leiTions,  or  B,  R*  ib 
Watchman  hath  a  double  protec- 
tion :  as  aiJiilant  to  conflabla, 
when  prefent,  or  in  the  watch, 
and  as  a  watchman  fet  by  order 
of  law                          ii.  97|  98 


Law  takes  notice  of  bis  authority 
/uh  eo  nomine^  and  therefore 
killing  him  in.  execution  of  his 
oifice,  marder  ii.  Fa^e  98 

He  may  arre/l  night-walkers, 
and  commit  them  till  morning, 
and  alfo  felons  and  perfons  ful- 
pedted  of  felony  ib 

It  here  killing  them  in  execution  of 
their  office^    murder ^  &c.     Vide 

jflrlau8t)ter* 
Vide  Jlrreff  per  totum,   Q^lcape, 
J|ue   anD   Crp.    luffice   of 


A  peer  in  Ireland  tried  here  by  a 
Middle/ex  jury  for  a  treafon  there 

155 

la  mtipriiion  of  treafon  or  felony, 

or  being  acceifary  thereto,    a 

peer  tried  by  his  peers,  tfao  in* 

dided  by  common  grand  inqneft 

374,  704 
How  lord  high  Reward  eleded  and 
commiffionated  for  trial  of  peers, 
and  of  his  office  and  duty     350 
Of  the  court  before  Iwd  high  flew 
ard  for  trial  of  peers  ii.  7 

That  fubjed  amply  treated  of  by 
lord  Coke  ib 

Indf6tmentof  a  peer  good/aus  ad- 
dition ii.  177 
In  trial  of  peers  no  challenge  al- 
lowed;  for  they  are  not  only 
triers  of  fa€t,  but  in  fome  rei- 
pe£l  judges                       ii.  275 
Peer  arraigned  on  indiflment  of 
felony  before  his  peers,  refuiing 
to  plead  Ihall  have  judgment  of 
peine  fort  ^  dure  ii.  319 
Where  proc^fs  of  outlawry,  or  cap. 
profine^  lies  agatnll  a  peer,  or 
not                   11.  177,  199,  200 
What  warrant  iflued  by  lord  high 
fleward  for  execution  of  a  peer 

501.    ii.  409 
What  parts  of  execution  for  trea- 
fon may  be  abated  by    hing\ 
warrant  under  great  or   privy 
.  feal,  bfc.  370.    ii.  412 

1  i  4  for 
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Ftr  the  chrfy  pf  purs.     Vide  Cl^^ 

iBeine  fbrt  %  Dum   Vide  ^yxXt^ 
ifcftit.JUrcinpt    Vide  JLarcinp* 

If  perjury  be  coromUted,  that  is 
within  5  £//z.  but  indictment 
concludes  not  ccnua  formam 
Jlat,  }et  it  is  good  at  tommoa 
law,  V)ut  not  to  bring  party 
vrithin  the  corporal  punHliment 
ofthei7^        ii.  Pag€  19 19  192 

To  what  particulars  25  £.  3.  re- 
duces petit  treafon        377,  378 
One  having  committed  this    of- 
ienfe  may  be  indicted  of  mur- 
der 378 
Servant  kills  xoafter  on  a  fudden 
falling  out,   not  petit  treafon, 
but  manllaughter  ib 
If  wife  or  fervant  procure  a  ftran- 
ger  to  kill  the  huiband  or  maf- 
ter,  procurer  only  acceffary  to 
niurder,  and  being  only  accef- 
fary,  where  the  principal  is  on- 
ly murder,  cannot  be  petit  trea- 
ion;    but  if  wife  and  fervant 
confpire  death  of  huiband,  and 
fervant  effedl  it  in  abfence  of 
wife,  it  is  petit  treafon  in  fer- 
vant, and  (he  is  acceflary  before 
to  it,  and  (bail  be  burnt      378, 

379,  381,  S82 
If  wife  or  fervant,  and  a  lirangcr 
confpire  fo  rob  huiband  er  mat- 
ter, and  fervant  or  wife  be  pre- 
icui,    ana  nolo  caudle,    vw title 
huiband    or    mailer    is    killed, 
.  ilranger  is  guilty  of  murder,  and 
witc  and  iervant  of  petit  trea- 
fon as  principal  379 
W'ite  or  Iervant  intending  to  kill 
a  ilranger,  by  n^iftake  kills  hof- 
band  or  matter,  petit  treaion  ib 
II  ^vife  or  Iervant  con  1  pi  re  with  a 
Itian^cr  lo  kill  huibuud  oj  luaf- 


ter,  if  he  or  (be  be  in  fiime 
houfe  wihen  fad  done,  tho  out 
in  fame  room,  he  or  (he  is  prin- 
cipal in  petit  treafon ;  if  abfcnt* 
he  or  (he  only  acceflary  before 
to  murder  Page  379,  S83 

If  wife  ox  fervant  command  one  to 
beat  huiband  or  maiW,  and  he 
beat  him,  whereof  be  dies,  if 
wife  or  fervant  in  fame  hoafe, 
petit  treafon  in  wife  or  fervant 
as  principal,  but  murder  ia 
(Iranger  380 

What  will  make  a  man  guilty  or 
principal  in  murder  will  make 
him  fuch  in  petit  treieifon  ib 

Esdem  lex  for  an  inferior  clergy- 
man in  relation  to  his  kiiiliig 
bis  fuperior  ib 

Who  (hall  be  faid  a  fervant  or  maf- 
ter  within  2b  £.  3*  with  regard 
to  this  offenfe  ib 

This  ad  (ball  not  be  extended  by 
equity  ib 

Who  is  a  wife  within  k,  or  not  38 1  ' 

Where  it  is  petit  treafon  for  a 
clergyman  to  kill  hti  prelate  or 
metropolitan  ib 

Principals  in  petit  treafor,  as  well 
before  as  after  582 

One  arraigned  of  petit  treaion 
Aanding  mute,  or  challenging 
above  thirty- (ive  peremptoriJyt 
(hall  have  judgment  <X  peine  fort 
td  dure  382.     ii.  3^,  400 

Whether  excluiion  of  clergy  from 
murder  by  1  £•  6.  ou(u  it  alio 
in  petit  treafon  340  to"345 

Auterfoits  acquit^  or  attaint  of  mur- 
der, a  good  bar  to  indidment 
of  petit  treaion,  and  i  cwvetjt 

ii.  245,  25^ 

Vide  Clersp,  Jnttdtmitf,  Jiuog^^ 

Phyficlan  or  furgeon,  tho  not  ]!• 
cenled,  gives  a  potion  with  a 
good  intent,  which  kills  the  pa- 
tient, no  homicide       429,  430 

Phvlicians  and  furgeons  are  to  be 
iicenied  according  to  3  Cs^  24 

la 
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la  what  cares  fiatute  of  34  &  35 
H,  8.  difpenfeth  with  the  pe- 
nalties   01   the    former   a^s 

Page  429 


How  indidnient  to  be  to  work  a 
corruption  of  blood  3^5 

Common  law  takes  no  notice  of  it 
undername  of  felony  ii.  18,  370 

1  E.  6.  0/  1  jif .  repealing  all  new 
felonies  tempore  H.  8.  extend 
not  to  piracy  664 

Pardon  of  all  felonies  reacheth  it 
not  ii.  370 

Vide  aiomiraltp,  Clergp,  in^ 


1  Jac,  now  difcontinued  432 

)f  one  infeded  goes  abroad  with  in- 
tent to  infe£l  another,  who  dies 
of  it,  whether  it  be  murder    ib 


|fone  indided  of  murder  obtains 
a  pardon  of  felony,  ox  feloniea 
inttrfeSiio^  and  is  afterwards  ar« 
raigned  on  that  indidlmenty  he 
jnim  plead  quoad  murdrum  not 
guilty^  and  as  to  ihefelouy  and 
tnter/effion  his  pardon  467 

|f  found  guilty  of  murder,  he 
ihall  have  judgment;  if  not,  his 
plea  ihall  be  allowed       ii.  2d8 

How   plea  of  pardon  concludes 

11.  391 

|f  owner  of  goods  flolen  fuppofed 
in  indidment  be  a  /erne  covert^, 
or  appear  to  have  no  inter eil  or 
poiTeliion  in  the  goods,  the  par- 
ty (hall  be  acquit;  but  may  be 
indided  de  novo  for  the  goods 
of  huiband,  or  true  proprietor 

5J3 

]f  J»  be  indided  as  principal,  and 
B,  as  acceflViry  Se/ore  or  afters 
kni  both  be  acquit^  yet  £,  may 


be  indided  as  principal,  tmd 
former  acquittal  as  acceflary  is 
no  bar  Page  625*     ii.  244 

Bat  one  indided  as  principal  and 
acquitted,  (hall  not  be  indided 
again  as  acceflary  iefore\  and 
ifhe  be,  his  former  acquittal  is  a 
^ood  bar,  for  it  is  in  fubitance 
lame  ofienfe;   but  antient  law 

*  wasotherwife        626«    ii«  244 

If  he  be  indided  at  principal  or 
acceflary  Ae/ore,  ana  acquitted, 
bt  may  yet  be  indided  as  ac- 
ceflary a/terj  they  being  of* 
fenfes  of  feveral  natures  ib 

If  there  be  an  inquiiition  of  mar- 
der  or  manflaughter,  and  an 
indidment  for  fame  offenfe,  and 
party  is  acquitted  on  indid** 
ment,  'tis  neceflary  to  quafh 
inquifition,  or  arraign  party 
upon  it,  who  in  fuch  cafe  may 
plead  auterfoiti  acjuitf  or  not 
guilty  ii.  65 

In  all  cafes  oihemleide  fy  nectjpts^ 
which  are  no  felony,  where  tne 
matter  is  fpecially  prefented,  as 
it  may,  party  (hall  be  prefently 
difcharged,  without  being  put 
to  plead ;  but  then  this  acquittal 
by  prefentroent  is  no  final  dif- 
cnarge,  for  he  may  be  indided 
and  arraigned  again  afterwards, 
if  matter  of  former  indidment 
falfe ;  but  contra^  where  indid- 
ment or  coroner's  inqueft  is  of 
murder  or  manflaughter,  «nd 
thereon  he  is  arraigned  and 
tried,  and  this  fpecial  matter 
proved  in  evidence,  he  (hall  be 
acquit  thereon,  and  this  ac- 
quittal is  a  perpetual  bar  zn 
^ainft  any  other  mdidment  for 
(ame  death  491,  492.  ii.  158, 
246,  247,  303,  304 

Same  law  in  cafe  of  homicide  fe 
defendeudo^  or  per  infortunium^ 
only  petit  jury  fliall  find  the 
fpecial  matter,  and  not  acquit 
the  party  ii.  158,  246,  247 
Where  onenfe  made  felony,  or 
otherwife  penal  by  (latute,  if 
by  provifo  in  fame,  or  by  any 
fobiiaiquenl  a£i  fome  cal«s  are 
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•xeftpted  oat  of  it,  indids^nt 
need  not  aiention  and  qualt^ 
the  offenfe^  fo  as  to  exempt  it 
out  of  the  profifdt  but  party 
Aall  have  advantage  of  it  on 
noi  guilty^  and  in  £ame  manner 
ihafl  have  the  benefit  of  fubfe- 
quent  a&  to  excufe  him  by  21 
Jac.  ii.  Pag€  170,   171 

]f  year  be  miftaken  in  indidmcnt 
of  felony  or  treafon,  and  there- 
'  fere  offender  be  Acquit,  it  is  an 
erroneous  acqoittali  and  «yet 
ihail  be  a  good  plea  oianterfoits 
acquit  ii.  179 

Jfboe  iodided  of  mvader  cuju/iam 
igMti^  in^SwixAiinquendamignO" 
tumf  be  acquitted  or  convided, 
and  afterwards  indided  for  alfault 
or  nurder  of  fuch  a  man  by  name, 
lie  may  plead  former  conri^iion 
or  acquittal,  and  aver  it  to  be 
fame  perfon  ii.  181 

Sy  fiatute  auterfciis  acquit  of  prin- 
cipal or  acceiTary,  or  auterfoits 
attaint  of  principal  on  Indidt- 
ment  is  no  t>ar  to  an  appeal ; 
but  autir/oits  acquit  on  appeal 
remains  a  bar  to  indi^roent  for 
fame  offenfe  ii.  220,  250 

Auttff^iit  acquit  of  robbery,  rape, 
C9*r.  on  inoiciment  a  good  bar  to 
appeal  of  robbery,  Cs'f.   ii.  250 
In  favour  of  appeal,  if  one  be  in- 
di6ied  of  murder,  and  plead  to 
it,   and  be  convidi,   and  wife 
enter  appeal  for  fame  death  a- 
gainfi  prifcmer,   pending  appeal 
judgment  ihall  be  refpited ;  but 
if  wife    be    nonfuit   judgment 
fliali  be  entered  on  the  convic- 
tion ii.  220 
If  one  be  both  indited  and  ap- 
pealed before  fame  juilices  of 
lame  murder,  or  other  felony, 
and  plead,   party  ihall   be  ar- 
raigned on  appeal  firli,  and  not 
on  indidment;    and  if  appel- 
lant be  nonfuit  on  his  appeal ; 
prifoner  fliall  be  arraigned  on 
appeal,  and  procefs  ihall  ceafe 
on  indiAment;  and  if  priibner 
plead,  or  be  acquitted,  orphfad 
kiHg*%  pardon^  and  it  be  aliaw- 


ed,  regularly  acquittai,  or  par« 
don  ami  allowance  thereof  ihall 
be  entered  on  appeal,  tbo  it  bo 
iafe  to  enter  it  liicewife  on  in- 
di6tment;  if  there  be  no  eejfct 
proceffus  on  indi^ment,  and  par- 
ty' be  outlawed,  be  hath  no  re- 
medy, but  by  writ  of  error  on 
the  outlawry,  and  he  may  affign 
for  error  his  acquittal  on  appeal, 
and  aver  it  to  be  iame  felony 

Page  221 

If  a  cap.  be  awarded  againil  a  fe- 
lon^  and  he  render  himiel^  and 
plead  not  guihjy  and  is  let  to 
bail,  and  then  makes  defeolt, 
a  cap,  ad  audicudam  juratam 
ihall  ilFtte,  and  if  brought  in, 
he  ihall  be  tried  on  his  plea; 
but  if  he  render  himfelf  on  the 
exigent^  and  plead  U9t  fmiJtjf 
and  be  let  to  bail  till  trial,  and 
then  make  default,  whereon  an 
$xig€Ht  is  awarded,  and  felon 
is  brought  in  on  the  exi^ent^ 
[qumfi  whether]  he  (ball  plead 
dt  novo  ii.  224^  225 

The  feveral  kinds  of  pleas  on  ar- 
raignment ii.  256 

Of  pleas  declinatory  ib 

In  all  cafes  of  mifnomer  party  mu/l 
plead  over  to  felony       ii.  256« 

248,  255,  25(S 

All  foreign  pleas  to  be  tried  by  jury 
of  county  where  party  indiSed, 
except  in  treafon  ii«  239 

Regular ly  in  all  pleas,  whether  to 
the  writ,  or  in  bar,  by  matter  of 
record  or  fa61,  or  both,  if  plea 
doth  not  confefs,  as  a  plea  of 
pardon  to  indidraent,  or  of  re- 
ieafe  to  an  appeal,  tho  this  plea 

'  be  found  aeainll  him  by  ilfue 
tried,  or  ac^udged  agaaafl  him 
by  the  court,  yet  he  &M  not  be 
convidled  thereon,  but  plead 
over  to  the  felony  nat  guilty^  as 
well  in  indidment  as  appeal 
ii.  250,  248,  255,  256 

If  one  be  indided  of  felony,  and 
plead  a  pardon,  as  if  indiclmeut 
be  of  murder,  and  he  plead  a 
pardon  of  felonies,  or  riie  like, 
be  ne^  not  plead  over  to  the 

felonyi 
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feloj)^,    beoauia   it   fuits   not 
vrithin  his  plea        fi.  Psge  2^6 

Yet  if  pardon  on  deniixrer  \^y 
iifig^s  attorney,  or  an  adviie- 
isnent  of  court,  be  adjudged  in- 
fuflicieot,  party  fliall  be  tri^d 
for  the  felony  ii.  256,  257 

The  fever  al  kinds  of  pleas  in  bar 

U.  240,  24i 

Of  what  kinds  ofmattersplea  o(au^ 
terf^iii  acquiu  &c.  confids  ii.  241 

Counfel  (hail  Se  aiSgned  to  piit 
plea  in  ibrm  ib 

Pfifoner  muft  (hew  record  of  bis 
acquittal,  or  vouch  it  in  (ai9e 
court  ii.  241,  242,  243 

The  like  of  attainder  in  cafe  of 
auurfoits  attaint      ii.  241,  242 

Regularly,  if  a  record  be  pleaded 
in  bar,  and  declared  on  in  fame 
court,  other  party  (ball  not  plead 
nul  iel  recot'df  but  have  #y^r  of 
record ;  and  if  it  be  in  another 
court,  he  (hall  pleaa  nul  tUl  re- 
corj^  and  day  oe  given  to  pro- 
cure record,  or  certifiqale  there- 
of ii.  241,  242,  243 

Frifcner  may  remove  tenor  of  his 

.  record  ofacquittal  into  chancery 

by  certiorari^  and  have  it  in  pcigne^ 

or  fent  to  the  jufiices  by  mittimus 

/uh  pe4e^illi  ii«  242 

If  one  be  arraigned  in  B,  R.  on 
indidment  removed  or  found 
before  them,  whq  hath  been 
formerly  acquitted  of  fame  fe* 
lony,  either  before  jullices  of 
peace,  or  gaol-delivery,  court 
will  grant  a  certiorari  to  remove 
the  record  before  them,  and  ref- 
ute his  plea,  till  he  can  remove 
lis  acquittal  into  the  court,  that 
fo  he  may  form  his  plea  upon  it, 
for  record  is  part  of  hit  plea 

ii.  142 
plea  mufl  fet  forth  record  in  cer- 
tain ;  how  it  is  to  conclude    ib 

Record  mud  be  removed  by  writ, 
for  tho  B'  R-  ipay  take  an  in- 
di^ment,   or  other   record  of 

jufticei  of  peace  propriis  mmni&us^ 
where  it  is  to  be  proceeded  on 
for  the   king^    yet  they  oannot 

iake  record  of  Ac^quittal  to  ferve 


i 


prifoner't    pica   without  writ 

ii.  Page  142 

If  one  pleads  auterfoits  acquit  dt 
me/me  felony^  and  vouch  toe  re- 
cord, court  may  examine  prooQ 
that  it  is  fame  felony,  and  there* 
pn  allow  it,  without  any  con- 
feflion  by  ^^/'s  attorney;  but 
what  the  fafeil  methods  li.  242^ 

243 

Plea  allowed  by  teilimony  of  juf- 
tices  of  peace  before  whom  bo 
was  acquit  ii.  243 

If  prifonet  be  arrai^ed  beforo 
juAices  of  gaol'Jelivery  in  the 
country,  and  plead  auter/oits 
acquit  of  fame  felony  beforo 
fame  juflioes  in  that  county,  of 
other  ju/Uces  of  fame  county 
that  were  before  them,  or  in 
B,  R.  bow  plea  to  conclude    ib 

Of  what  averment  matter  of  fa^ 
of  the  plea  confids  ib 

There  mnd  not  only  be  acquittal 
by  verdifl,  but  a  judgment 
tnereOQ,  auod  eat  iadi  fine  die^ 
and  pleaded  alfo  ib 

Acquittal  regularly  a  warrant  for 
entering  of  judgment  at  anytime 
after  ib 

One  may  plead  auierfoits  acquit 
notwithdanding  variance  in  the 
times  alledged  in  fird  and^  fe- 
cond  indi6lment,  and  aver  it  to 
be  fame  felony  ii«  244 

If  one  be  indidled  for  murder  of 
7.  S»  and  acquitted,  and  a^r 
Indided  for  murder  of  ^.  Tt. 
yet  he  may  plead  auterfoits  ac" 
quitj  and  aver  it  to  be  the  fame 
man,  &  que  comts  per  Vun  tiofme 
0/  lautre,  ii.  244,  245 

Where  there  is  a  different  vill  laid 
in  the  fird  and  fecond  indid- 
ment,  he  may  plead  auterfoitx 
acquit^  and  aver  it  to  be  lame 
vill,  but  contra^  where  party 
indt6led|  fird  in  one  county,  andi 
then  in  another,  but  faid  to  be 
otherwife  in  an  appeal    ii.  245 

If  one  commit  a  robbery  in  one 
county,  and  carry  the  goods 
into  another,  and  is  indioed  of 
lardoy  iDi  foreign  county^  and 

ia 
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h  there  acquitted  ofthe  larciny, 
it  is  no  bar  to  indictment  of 
robbery  in  proper  county,  be* 
caufe  another  offenfe     ii.  Pajte 

245 

Keitherxs  it  a  bar  to  indidlment  of 
larciny  in  proper  county  ib 

Burglary  committed,  and  goods 
f?oIen,  if  indited  of  larciny 
ibr  goods  (lolen  and  acquitted, 
yet  ne  may  be  indicted  for  bur- 
glary, and  ^  cMver/o  ii.  245,  246 

One  acquitted  for  flealine  the 
borfe,  may  be  arraigned  and 
conyift  for  Healing  the  fad- 
dle,  tho  both  done  at  fame 
time  ii.  246 

Acquittal  of  murder  a  good  plea 
to  indictment  of  manflaughter, 
or  i  c9nverfoj  fo  acquittal  of 
murder  a  good  bar  to  indict- 
ment of  petit  treafon,  and  ^ 
cwverfi  ii.  246,  252 

It  muft  be  acquittal  on  trial  either 
by  verdict,  or  battle  ib 

party  acquitted  by  mifdireCtion  of 
judge,  may  plead  it         ii.  247 

Special  reraiCt  found  in  felony, 
and  court  erroneouily  adjudge  it 
BO  felony,  as  long  as  that  judg- 
ment remains  unreverA,  if  pri- 
foner  be  indiCted  de  nruoi  he 
may  plead  auttrfQiu  acquit      ii. 

247,  248 

If  judgment  reverft,  party  may 
be  indicted  Jt  movo;  but  quit' 
A,  whether  in  jpomt  of  the 
verdict  party  ihitU  not  be  exe- 
cuted ii.  247 

}f  at  common  law  one  had  been 
fufpeCtcd  of  murder,  and  ar- 
raigned within  the  year  and  ac- 
quitted, tho  arraignment  (bould 
not  have  been,  yet  it  flood  as 
a  good  acquittal  pleadable  to 
another  itididment,   or  appeal 

ii.  247,  249 

jfuterfoftt  acquit  no  plea,    where 

.  indictment  infufficient,  or  con- 
tains no  felony         ii.  247,  248 

One  muft  be  leg  itim^  mod*  aequie- 
tat  Mi  ii.  248 

If  error  only  in  procefs  in  appeal, 
or  indictment,  and  yet  pnlyner 


appear  and  plead  »«/  g^'fyt 
and  be  acquit,  this  acquittal 
pleadable  ii.  Pa^e  24S 

One  attaint  on  infuffictent  indid- 
ment  Ihall  not  be  arraigned  on 
new  indictment  for  fame  of* 
fenfe,  unlefs  former  judgment 
firll  reverft  ib 

Where  a  wroit^  perfon  brings  an 
appeal,  auterfoits  acquit  is  no 
plea,  neither  is  it  a  bar  to  the 
king^  but  he  may  be  indiCied 
nitut  obftante  that  acquittal  i 
and  if  right  heir  bring  a  neir 
appeal,  and  be  nonfuit,  he  nnajr 
be  arraigned  on  that  appeal  at 
i/«r's  fuit  li.  249 

If  defendant  be  acquit  on  appeal 
of  murder,  or  robbery  by  ver- 
diCt,  regularly  a  good  bar  to 
indidment  ib 

Acquittal  by  battle  on  an  appeal 
no  bar  to  indidment  ff^r  lame 
oflfenfe  ib 

Indidment  and  convidton  of  fe* 
lony  without  Judgment  of  deaths 
or  prayer. of  clergy,  no  bar  of 
a  new  indictment,  nor  is  auter^ 
foits  mcquit  by  verdid,  unlefs 
judgment  given        ii.  248,  251 

Auttrfpiti  eortviS  and  cUrgf  had  a 
||ood  b^r  to  indidment  or  appeal 
tor  fame  crime       ii.  220,  250^ 

851 

And  fo  it  is  if  he  pray  his  clerg>', 
and  court  advile  upon  it,  t&a 
clergy  not  aClually  allowed 

ii.  251,  390 

Auttrfoiis  attaint  dt  me/me  felony^ 
tho  on  infufficient  indictment, 
was  at  common  law  a  bar  to  ap> 
peaU,  as  well  as  indictments  of 
fame  offenfe,  and  fo  remains^ 
except    in    appeals    of  death 

ii,  251 

If  A,  be  indicted  of  piraoy,  and 
hath  judgment  of  ptine  Jwt  tif 
duriy  and  by  a  general  pardon 
piracies  are  excepted,  but  judg- 
ment o£  peine  fort  ^  dure  is  par- 
doned by  general  words  ot  ^ 
contempts,  qudtre^  whether,  if 
he  may  be  arraigned  for  fame 
•  piracyi  but  he  ma)  be  arraigned 

of 


CONTAINED  IN  tni.  TWO  PARtS. 


of  any  other  piracy,  committed 
before  that  award   ii.  Pag€  252 

If  ^.  be  attaint  of  treafon,  dfcm 
by  outlawry,  he  (hall  not  be  in- 
dided  or  appealed  of  fame  fe- 
lony till  outlawry  reverfed      ib 

One  mdided  at  common  law  of 
felony,  and  having  judgment 
of  death,  yet  may  nieni  oSjiatite 
his  attainder,  be  arraigned  for 
treafon  committed  before  the  fe- 
lony; but  ^Uifre  as  to  treafon 
committed  after  it  ib 

Where  one  is  appealed  of  rob- 
beries committed  on  divers  per- 
fons  and  they  bring  feveral  ap- 
peals, and  he  is  attaint  at  fuit  of 
one,  yet  he  fhall  be  put  to  anfwer 
to  appeals  of  tlie  otners  ib 

If  tliere  be  an  indictment  and  at- 
tainder at  the  profecution  of 
one,  qii^trff  whether  after  he 
may  not  be  arraigned  on  an  in- 
diament  at  profecution  of  an- 
otlier  to  have  refiitution  on  the 
flatutel  54-5.  ii.  252 

One  commits  fereral  felonies,  and 
is  attaint  of  one,  and  king  par- 
dons that  attainder  and  the  lelo- 
2iy  for  which  he  was  attaint,  if 
ailer  indided  or  appealed  for 
(ame  felony,  he  may  plead  his 
attainder,  and  no  good  repli- 
cation to  fay,  he  was  pardoned 
after  ii..  253 

But  yet  may  be  indided  or  appeal- 
ed for  the  other  felonies ;  and  if 

^  he  plead  his  former  attainder,  it 
may  be  replied  that  he  was  par- 
doned after,  whereby  he  is  re- 
flored  to  be  a  perfon  able  to 
anfwer  thofe  offenles  ib 

If  one  attaint  commit  a  felony  after, 
and  be  pardoned  the  firft  felony 
and  attainder,  he  fliall  be  put  to 
anfwer  the  new  felony  ib 

If  one  commit  feveral  felonies, 
and  be  convi£l  of  one,  but  no 
judgment  of  de^th,  nor  clergy 
^iven  him,  he  may  be  indidled 
tor  all  the  former  felonies        ib 

If  one  had  been  convid  of  any 
one  felony,  and  prayed  his  cler- 
gy, and  ready    ana  had  been 


delivered  to  the  ordmary,  fot^ 
merly  he  fbould  never  have  been 
arrai^ed  for  aiiy  of  the  former 
felonies  ii«  Page  259 

For  any  felony  done  afler  convic- 
tion, and  clergy  allowed,  ho  majr 
be  indided;  but  not  if  he  iland 
attaint  and  unpardoned  ib 

Now  by  flatute  clergy  difchargeth 
all  offenfes  precedent  within 
clergy,  but  not  fuch  other  offenfes 
as  are  oufted  of  it  ii«  1?54 

Acceflary  on  arraignment  may 
plead  acquittal  of  principal     ib 

Gaoler  arraigned  for  voluntary  ef- 
cape  of  a  prifoner  for  felonj 
may  plead  acquittal  of  felon  of 
principal  felony,  and  fo  may 
refcuer  arraigned  on  indidment 
for  refcue  of  a  felon    611,  612« 

ii.  254 

Felon  acquitted  of  firfl  felony  (liall 
not  be  arraigned  of  breach  of 
prifon,  or  if  mdided  of  it  be- 
fore acquittal,  and  then  is  ac- 
quitted of  principal  felony,  he 
may  plead  it  in  bar  to  indid- 
ment  for  breach  of  prifon  611, 
612.     ii.  224^  254,  25» 

He  who  pleads  autevf^its  acquit^ 
conviSf  or  attaint  muft  plead  it 
fpecially    fetting   forth    record 

ii.  255 

He  mufi  either  ihew  record  /uk 
pede figilliy  or  have  record  re- 
moved into  court,  where  it  is 
pleaded,  by  certi^r'arif  or  if  it 
be  record  of  fame  court,  muft 
vouch  term,  year  and  roll,  for 
record  is  part  of  his  plea         ib 

He  mufl  make  averments,  as  cafe 
fhall  require,  that  he  i«  fame 
perfon,  and  it  fame  ofTenfe     ib 

No  iffue  (hall  be  taken  on  plea  of 
nul  tiel  record,  becaufc  pleade4 
in  court,  but  king*%  attorney  ma  v 
have  oyer  of  record  io 

The  averments  are  KTuable         ib 

If  iffue  taken  on  them,  they  fhall, 
be  tried  by  jury,  that  is  returned 
to  try  prifoner,  by  22  ^.8.    ib 

He  that  pleads  thefe  pleas,  muft 
plead  over  not  guilty  to  the  felo- 
ny, for  if  the  ^cas  be  adjudged 

agaiiift 
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^ainfl  Inns,   yet    he  ihall  be 
tried  o&  tfot  guittjf       ii.  Fage 

255,  256 

Where  one  may  plead  to  Juiif- 
didion  of  court  without  anlWer- 
ing  to  the  felony  it.  256 

If  one  by  plea  confefs  the  hidty  he 
need  not  anfwer  to  the  felony, 
but  he  mav  in  that  cafe,  if  he 
will,  pieacl  over  to  the  felony  ib 

If  one  be  indicted  or  appealed  of 
£Hony,  and  he  will  demur  to 
the  appeal  or  indidment,  and 
it  be  adjudged  againit  him,  he 
fta^r  be  hanged,  for  it  »  a  con- 
feffion  of  the  indidment;  he 
may  take  all  exceptions  to  in- 
ditlment  or  appeal,  aa  might 
have  been  fajcen  on  demurrer, 
'  either  before  his  plea,  or  in  ar- 
reft  of  judgment  ii.  257 

In  cafe  of  demurrer  no  judgment 
of  pcint  fort  &  dure  can  be 
given  lb 

Plea  to  the  felony  coniiils  of  net 
gvilty^  (whereto  clerk  joins  iffue 
cuL  prift,)  and  the  putting  him - 
felf  on  his  country  ib 

If  either  of  thefe  fail,  it  is  in  law 
fielding  mute,  either  in  treafon 
or  felony  it.  258 

fti  treafon  or  felony  there  can  be 
no  juflification,  asySr  deftndende^ 
tiSc.  ib 

But  on  net  gtalty  he  fliall  have  the 
advantage  ofall Aich defenfcs  ib 

If  'durefs  and  compulfion  from 
others,  Csfr.  will  excufc  him, 
jury  on  the  general  iflue  ought 
to  find  accordingly  ii.  238,  259 

Where  matter  appears  not  to  be 
felony,  prifoner  on  not  guUty 
pleaded   may    be    acquitted 

ii.  503,  304 

Where  party  is  conri^  wUAin  be* 
ing  burnt  in  the  kand^  plea  of 
€tuterfoits  acquit^  and  had  his  cler* 
gy^  as  good  a  plea  as  before  1 8 
£/ja.  ii.  390 

If  prifoner  ptead  a  pardon,  how  it 
concludes,  and  what  judgment 
entered  ii.  391,  392 

What  concluiion  of  plea  of  auter^ 
/ntt  MTfrnrtf    or.  eonvi^^  or  at^ 


faint  de  mi/me feUny  ;  moft  cOB« 
monly  prifoner  pleacfe  ov^er  ^t 
guiJty     n.  Page  238»  24S,  255, 

256,  392 

Hpwfach  plea  is  confefTed  by  ^iug'i 
attorney,  or  coroner  ib 

If  one  plead  in  bar  to  the  ifldxd-    . 
ment,  yet  if  indidment  infuf.    I 
ficient,  whether  eatjiif^^  die^  (bail 
be  applied  to  inluf&ciency  of 
indidlment,    or    plea     in    bar 

ii.  393,  S9i 

Reafonable  to  have  the  eat  fine  die 
fpeciai  in  that  cafe,    and  how 

n.  S95 

If  entry  of  judgment  of  acquittal 
he  quid  eat  indl  quietus^  prifoner 
cannot  be  arraigned  again,  tho 

'  indidment  infumcient      ii.  394, 

395 

One  indited  of  murder  or  man- 
flanghter,  on  not  guilty  the  i^- 
cia^  matter  is  found,  or  jury  ac- 
quits him,  judgment  is  qned  eat 
inde  quietus^  it  is  a  perpetual  bar; 
fo,  irfbund  guilty yjr  de/eadendOf 
judgment  is  quhdexpeffei  gratiam 
regis  ii.  395 

For  pieas  in  abatements     Vide  4^ 

oatftnenu 


I  Jac.  JSigHtnl*,  or  [rather]  '^ 
tfgamvfelony  withm  clergy  692 

Cafes  excepted  out  of  the  aH     ib 

Difference,  where  firfi  wife  mar- 
Tied  beyond /e  a y  and  fecond  i(«rr, 
and  ^  conver/9  692y  693 

A  feme  takes  baron  in  Hollatxdy  and 
during  his  life  marries  another 
there,  then  true  hufband  dies, 
fhe  (fecond  living)  marries  a 
third  herey  dehors  me  aH        69S 

But  it^  living  fird,  fhe  had  mar- 
ried third  in  England^  feloiiy 
within  it  ib 

Where  notice  of  party's  being  alive 
neceffary,  or  not  ib 

What  beyond  feasy  and  what  u'l/i'- 
in  khg^s  dominions^  quoad  this 
a^t  ib 

Having 
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Halting  two  i^ves^  ene  of  which 
is  diroreeda  mfn/d  ^  ik^  not 
wtthm  it;  Vdiwoxced  eaufd/^e^ 
'vitist^  whether  within  it     Fagi 

694 

V^h«^  divorce  «  vincuh  mairim^^ 
niif  either  p^rty  without  provi- 
fo  in  a/f  may  freeljr  marry      ib 

If  wife  be  divorced  nrom  the  huf- 
band  caa/d  mduherii  vtl/^tvHi^t^ 
vinculum  matrimokii  not  dif- 
f<rfved;  but  centra^  if  divorced 
caii/d  c^n/aMguinitatis  vei  prgf. 
contraanr  124,  S»i 

Where  divorce  a  xrincuh^  and  one 
appeals  marriage  pending  ap- 
peal, dehors  the  aif\  C9nh»^  if 
lentence  of  divorce  repealed  694 

If  either  within  age  of  confent, 
fecond  marriage  not  within  mH  ; 
but  contrap  n  feme  of  twelve^ 
and  man  of  fourteen  ib 

Trial  direRed  f  he  where  party 
taken  \  he  may  be  indided, 
where  fecond  marriage  was,  tho 
never  taken  694,  695,  105 

Itf  arriage  to  a  former  hnfband,  fe- 
cond being  alive,  fimply  void  693 

l^opr^   Vide  JteHglOR* 


l^raemunim 

9 

1  Mar»  repeals  all  praemunires  en- 
aaed  in  or  after  1  H.  8.       908 

Vide  Stefision^ 


Vide  ^tm. 


Why  diodanJs^  eoods  of  felops  of 
themfelves,  felons  and  outlaws 
cannot  be  claimed  by  prefcrip- 
tion  419 


A  more  comprehenfive  terra  than 
indidment  ii.  152|  153 


Some  prefenlmeots  of  tbemfefv<a 
coiiviiAion»  and  not  traverfebley 
others  not  fo,  but  in  natufe  of 
inibrmattons,  and  therefore  tra* 
verfeble  ii.  Page  153,  194^  155 

Prefentment  of  a  fele  defe  before 
juftices  of  peace,  or  eyer  and 
terminer^  traverfable  bytfaeex- 
eeutor  ij.  154 

Why  coroner's  inqoefl  of  z,fitgam 
fecii  is  conclufive,  and  not  that 
ofgrand  in<tudl,  or  petit  jury  lb 

If  party  be  prefented  to  have  fuf- 
tered  an  efcape,  becanTe  at  leaft 
he  is  to  be  fined,  he  Ihall  have 
his  traverfe  toit  ib 

But  if  efcape  be  prefented  upon  a 
vill,  it  is  not  traverfable,  and 
why  603.     ii.  154 

Indiaraent  againft  city  of  Lmd9m 
ibr    an  efcape   traveriable 

ii.  154y  155 

A  prefentment  of  a  riot,  or  jforce- 
able  detainer  by  a  juftice,  or  two 
juilices  of  peace  is  a  convidlioti 
by^al.  ii.  155 

F/elentment  of  juftices  of  peace  of 
^lefaolt  in  repairs  of  an  highway^ 
traverfable  ib 

Xnquefts  mud  be  retHfned  to  be 
ftohi  &  Ugales  heminas  de  cemi^ 
tatuprmdiae  ii.   167 

Per  prefenfmenti.   hefere  e^reuerm 

Vide  tf  aroiier^ 

Vide  Jnqueff  Of  flDffice* 


i^ieff.    Vide 


Clerw,  ftXwf 


Who  fhall  be  feid  principals  in  ^ 
lony  in  the  fxrft  and  fecond  de- 
gree 233,  437,  615 

Acceifaries  hefere  and  e^ter  de'- 
fcribed         233,  613,  615,  618 

In  treafon  no  acceifaries  but  all 
principals,  fo  procupar  hefere, 
or  a  knowing  receiver  afte^  i 
but  whether  a  knowing  rccevver 
of  a  counterfeiter  of  the  groat,  or 
privy  feal,  or  the  coin  ^  aprin-^ 
cipai  in  treafoa    234^  23^7 1  613 

Whether 
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Wliether  receipt  of  a  felon  after 
altainder  in  fame  county  makes 
aa    acceflary    vtitAoui    motht 

Pagt  325,  622 
Con&nting  to  a  felony  m^bes  a 
mao  principal  or  accelTary,  bare 
concealing,  only  mifpriiioa  374 
If  fervant  or  wile  be  of  confede- 
racy to  kill  the  hulband  or  maf« 
fter,  and  be  in  fame  houfe 
where  he  is  killed,  tho  not  in 
fame  room,  they  are  principals, 
and  guilty  of  petit  treafon,  for 
it  is  a  prefence;  and  fo  in  other 
cafes  379,  439 

There  are  principals  and  acceflaries 
both  he/ore  and  after  in  petit 
treafon  ^8 1 

,  If  one  take  noifon  by  perfuafion, 
but  in  ablence  of  another,  and 
die  of  it,  perfuader  is  principal 
in  murder  43 1 

Counfelling,  commanding,  or  di- 
fe^ing  killing  a  man,  if  he  that 
counfels,  &/c.  be  abfent,  makes 
bim  acceifary  bef9ri  to  the  mur* 
der  435 

In  cafe  ofpoifoning,  he  that  coun- 
fels another  to  give  poifon,  if 
be  doth  it,  he,  who  counfels  it, 
if  abfenty   but  acceifary   before 

435,  615 
Re,  who  lays,  or  gives  poifon,  tho 
aJ>fent  wnen  taken,  is  a  princi- 
pal ib 
If  jf .  command  B,  to  beat  C  and 
he  beat  him  to  death,  murder  in 
B,  and  if  J*  be  prefent,  mur- 
der in  him  alfo ;  if  abfent,  he  is 
acceflfary                                  ib 
If  A,  counfels  £•  to  poifon  his  wife, 
B,  obtains  poifon  from  ^.  and 
gives  it  his  wife,    who  igno- 
rantly  gives  it  to  a  child,  this  is 
muroer  in  J?.  but  A.  who  was 
abfent,  is  not  acceflary  to  the 
murder,  becaufe  the  command 
Ihall  be  conflrued  ftridly      436 
If  Ji.  couafel  B.  to  beat  C  with  a 
fmall  wand,  if  B.  beat  him  to 
death  with  a  great  club,  J*  is 
not  acceHary                           ib 
It  J.  counfel^,  to  kill  C.  and  be- 
fore the  &d  done  countermands 


it^  if  B.  does  it  a&erwards,  *i^ 
is  murder  in  B*  but  J,  not  ac- 
ceifary Page  436,  453 
In  manflaoghter  there  can  be  no 
acceflaries  hefwe^  nor  in  homi- 
cide yr  defendeiuh  437,  430 
If  ^.  be  indided  of  murder,  and 
B.  as  acceflTary  hef9re  by  pro- 
curement, and  J*  be  found  guiltr 
only  of  manfiaughter,   B.  fhafl 
be  difcharged  ib 
All  prefent  and  aiEfting  to  mur- 
der, principals                         ib 
In  burglary  or  robbery,  thofe  who 
watch  at  lane's  end,   &r.   tho 
not  adually  prefent,    burglars, 
or  robbers    499,  534,  537,  555, 

563 

Otherwife  on  39  £//«.  that  afk 
binds  up  exclulion  of  clergy  to 
fiealing  in  the  houfe  537 

Perfons  ready  to  aid,  tho  but 
lookers  on,  principals  ib 

Divers  come  with  one  affent  to  do 
mifchief,  as  to  kill,  rob,  beat, 
^c,  and  in  execution  thereof 
one  commits  murder,  all  princi- 
pals 440,  441 

Divers  aiming  to  rob  a  perfon 
charge  him  with  felony,  one 
robs  him,  robbery  in  all;  but 
without  fuch  intent,  reft  not 
guilty  *  ib 

If  A,  comes  in  company  with  27* 
to  beat  C.  and  B,  beat  him  fo 
that  he  dies,  A.  is  principal     ib 

Several  rioters  in  a  houfe,  fome 
ifliie  out  and  murder  one  within 
view,  who  came  to  conftable's 
afliftance,  all  within  the  houfe 
who  abetted  the  aifault,  princi- 
pals 469 

1  Jac,  oufts  none  of  clergy  but 
him  who  Aabs,  not  even  perfons 
prefent  and  aflifting  468 

Where  principal  agent  fliall be  ex-« 
cufed  from  felony,  and  princi- 
pal  in  fecond  degree  be  guilty 

514 

All  that  come  in  company  to  rob, 
principals,  tho  one  only  do  it  333 

Where  one  may  be  principal  in 
robbery,  tho  neither  a^ually 
prefent  at  the  ailault,  nor  rob* 

bcry, 
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*  bery,    nor    affenting    thereto 

Page  534,  537,  538, 

tn   a  Us  making  felony  acceffaries 

hefwt  a:id  after  implied        613, 

614,615,  6312,  644,  704 

Whether  aB  making  ofTenie  felony 
in  offenders,  their  counfellors, 
procurers  and  abettors,  and 
oeing  £lent  as  to  acceflaries 
after ^  extends  not  to  acceflaries 
after  704 

In  treafob,  whether  principal  iu 
firil  degree  fhall  be  tried  be- 
fore   thofe    in     fecond    decree 

613.  ii.  '223 

Ih  tafes  crimiha),  hot  capital,  no 
acceflaries    530,  613,  616,  6l3 

Accefl*aries  after  to  crimes  not  ca- 
pital by  receiving  offenders  can- 
not be  in  law  under  any  penal- 
ties as  acceflaries,  uni^fs  the  aUs 
inducing  the  penalties  extend 
to  receivers,  or  comforters,  as 
foracdo  613 

Malntainers  in  certain  aHs  denote 
maintainers  of  oflenfe,  and  not 
parties  ib 

Where  an  a^  makes  a  felony,  it 
incidently  makes  fuch  acceflaries 
as  would  be  acceflaries  .^^ore  or 
after  to  a  felony  at  common 
law,  but  the  fpecial  penning 
fometimes  varies  the  cafe    613, 

614,  615,  QZQ, 

But  if  the  aB  exprefs  acceflaries 
befwe  and  not  after ^  there  can 
be  no  acceffaries  after  614 

Acceflaries  after  an  oflenfe  of  a 
lower  degree  than  acceflaries 
hefort  614,  615  ^ 

Procurers^   counftlhrt  and  abettors  ' 
import  acceflaries  ^^orf        614 

Recei'vers  or  comfopters  acceflaries 
after  ib 

In  ofl^enfes  unpremeditated  no  ac- 
ceffaries before^  as  per  infortu* 
nlum^  ^c»  6l5,  G\6  ' 

Words  of  bare  permiflion  make 
not  an  acceflTary  616 

AH  prefent,  when  polfon  infufed, 
principals;  but  Iiiring  another 
to  do  it,  without  being  prefent, 
makes  him  only  accefl'tfry  ib 
Vol.  Ii. 


Buying  ihaterials  of  poifon  makes 

Wparty  only  acceffary      Page  6\6 
here  the  execution  varies  from 

-  the  command  in  perfon  (lain,  or 
in  nature  of  otfenfe,  commander 
is  not  acceffary  |  contra^  where 
ofTenfe  is  only  varied  in  degree 

617 

j^.  gets  B.  with  child,  and  before 
the  birth  counfels  B.  to  kill  it, 
child  h  born,  ^i  murders  it,  ui, 
acceffary  ib 

Where  the  inflrufnent,  as  a  mad- 
man, or  wild  beafl  cannot  be  a 
principal,  party,  tho  abfent,  h 
principal  ib 

j1,  commands  B,  to  kill  C.  and 
before  the  fa6t  repents  and  coun- 
termands it,  yet  B.  kills  him, 
jf^  not  acceflary ;  contra^  if  he 
ha^rot  countermanded  it    618 

ji.  iKws  B,  hath  committed  a 
felony,  but  conceals  it,  not  fe- 
lony, but  mifprifion  ib 

A.  fees  B,  commie  a  felony,  but 
confents  not,  nor  takes  care  to 
apprehend  him,  not  acceffary, 
but  finable  ib 

j^,  knowingly  fufl^ers  a  felon  in  his 
houfe  to  efcape  before  arreft, 
not  acceffary ;  but  contra^  if  cor- 
rupted by  money  619 

So  if  he  fliut  fore -door,  and  de- 
ceive purfuers,  this  being  aa 
a^f  and  not  bare  omiffion,  he 
is  acceflTary  ib 

^.  hath  his  goods  flolen  by  B,  if 
^.  receives  his  goods  without 
ttny  contradl  to  favour  him,  it  is 
lawful;  but  other  wife  theft-bote, 
but  yet  A.  not  acceflTary  ib 

Where  receipt  of  ft  olen  goods  [be- 
fore 3  ^  4,  tr.  ^  M.  (ij'f.] 
made  an  acceffary,  or  not     619, 

620.  ii.  150 

Relieving  a  traitor  or  felon  in  pri- 
fon  or  oailed  out,  makes  not  an 
acceflTary  620,  621 

Conveying  inflruments  to  a  feJon 
to  break  prifon,  or  bribing  gao- 
ler to  fuffer  an  efcape  makes  nn 
acceffary  621 
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Wriline  in  favour  of  a  lelon  for 
his  deliverance^  or  intruding 
him  lo  read  to  fave  him  by  his 
clergy  makes  not  party  an  ac« 
ceflary  Faj^e62\ 

If  yf.  be  committed  for  felony,  and 
B.  an  attorney,  advife  the  u-iends 
of  -^.  to  write  to  the  witnefTes 
not  to  appear  againd  him,  who 
writes  accordingly,  this  makes 
neither  £,  nor  tlie  friends  ac- 
cefTary,  but  punifhable)  and 
bow  ib 

A  hu(band  receiving  the  wife  miay 
be  an  acceflary,  but  not  wife 
for  receiving  the  hufband         ib 

If  the  wife  alone,  without  his  pri- 

vity«  receive   a  felooy  ibe  wkly 

■  accelTary  ib 

If  they  jointly  receive  a  felon,  it  is 
only  the  ad  of  the  buiband       ib 

Acceuary  cannot  be,  unlefs  felony 
committed ;  A*  wounds  B,  dan- 
gerouih',  C.  receives  A,  then 
dies,  C,  not  accelTary  622 

One  may  be  acceffary  to  an  accef- 
fary  by  receiving  him,  knowing 
him  to  be  an  acceflary  .to  felony 

No  acceflary  in  receipt  of  a  felon, 

without  knowing  tnat  the  party 

hath  committed  a  felony  ib 

Accefl^ary  may  be    indided  with 

principal,  or  fever  ally     623.  ii. 

223 

An  accefllary  before  or  afur  in  an- 
other county,  than  wfte  prin- 
cipal felony  committed^  difpu- 
fiifliable  at  common  law  ib 

By  2  Co*  3  £.  6.  acceflary  indid- 
able  in  county  where  acceflTary, 
and  to  be  tried  there ;  this  »i^ 
gives  no  power  to  juflices  of 
peace  6ii3.  ii.  44 

Juflices  before  whom  foreign  ac- 
ceflary is,  (ball  write  to  thole  be- 
fore whom  principal  is  attaint, 
for  record  of  attainder,  and  how 
the  writ  is  lo  be  623 

Pjocefs  of  outlawry  muft  flay  a- 

*  gainfl  acceffary  till  principal 
attaint  623.  ii.  200 

Accelfary  ftiall  not  anfwer  till  prin- 
cipal be  tried,  but  other^iiei  if 


he  will  waTe  benefit  of  the  law 

Fagt  623-  ii.  200 
Bat  if  be  ware  it,  necefTary  to  re- 
fpite  judgment  tiU  principal  be 
convid  and  aitaint,  for  it  prin- 
cipal be  afler  acquit,  coavi^ioa 
of^  acceflary  annulled;  but  if  ac- 
quit of  the  acceffary,  acquittal 
good  624.  ii.  224 

If  he  be  indided  as  acoeifary  to 
three,  he  ftiall  not  be  arraigned 
till  all  the  principals  be  altaist 
or  outlawed;  but  if  he  be  in- 
dided as  acceflary  Xx^  o&e  of 
them  only,  if  that  one  be  attaint, 
tho  the  others  be  nofl,  be  (hall 
be  arraigned  624.  it.  5200,  201 
Bat  the  court  may,  if  he  be  indid- 
ed as  acceffary  to  ^ree,  arraign 
him  only  as  acceffary  to  the  par- 
ty attaint^  and  if  acquit  of  that, 
he  may  be  arraigned  de  w&v9  as 
acceffary  to  theoiher  two    62^^ 

xi.  200,  201 
Befl  to  refpite  arraignment  of  ac- 
ceffary till  all  p^ncipak  appear, 
or  be  outlawed  ib 

If  principal  and  acceffary  appear, 
and  plead  together,  they  maj 
be  tried  by  fame  inqueu;  but 
principal  niufi  be  firfl  convid 
and  attaint,  and  how  jury  to  be 
charged  624.  ii.  223 

If  principal  plead  in  bar,  or  a- 
batement,  acceflTary  not  to  an- 
fwer till  plea  determined;  if 
plea  maintained,  acceffary  dif- 
charged,  if  over  ruled,  principal 
fhall  plead  over  to  felony,  and 
may  be  acquitted  ib 

If  A,  .be  attaint  of  murder  on  an 
appeal,  and  then  A,  is  indided 
of  murder  as  principal,  and  B. 
as  acceflTary,  principal  pleads 
former  attamdcr,  B.  fliall  not  ht 
put  to  anfwer  as  accetfarj,  be- 
cau(e  he  is  not  attaint  upon  fame 
fuit  ;  and  fo  it  is,  if  attainder 
of  An  were  firfl  on  the  appeal 

If  principal  was  acquit,  or  convic^t 
and  had  his  clergy,  a  parJoiv 
l^c.  ^dbeflarjF  fliould  not  [before 
1  Anna}  have  been  arraigned; 
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If  {principal  be  erroneoufly  attaint, 
acceflary  (hall  be  arraigned,  but 
principal  reverting  his  attainder, 
reverleth  alfo  attainder  of  accef- 
faiy  '  625 

One  acquit  as  principal  cannot  be 
indidled  as  acceiTary  before^  but 
acquit  as  acceflary  bcfort  or  after 
may  be  arraigned  as  principal 

625,  626.  ii.  244 

But  one  acquit  as  principal  or  ac- 
ceflary  ^^or#  maybeindided  as 
accedary  «/>«r  626.  ii.  24 i 

Acceffary  to  crimes  within  28  //!.  8. 
•f  trial  of  hea/ons,  &C.  upon  fkt 
high  fea^  not  puniAiabla  there- 
by,   but    by   the    marine    law, 

ii.   17,  18 

Principal  in  morder  in  fecond  de- 
cree, may  be  arraigne(l  and  tried 
oefora  principal  in  firft  degree 

437.  ii.  223 

JLately  icceflary,  if  ha  appear,  hath 
been  arraigned  and  put  to  plead, 
but  procefs  ag ainft  inqaeft  and 
trial  ceafcth,  till  principal  come 
in,  Of  be  attaint  by  outlawry 

ii.  224 

AccefTary  may  pray  procefs  againfl 
principal,  and  therefore,  if  ac- 
cefTary  acquitted  before  princi- 
pal tried,  it  is  a  good  acquittal ; 
and  if  convid,  a  good  convic- 
tion ;  but  no  judgment  ftiall  be 
given  on  convi^ion,  till  princi* 
pal  tried  ib 

If  ^.  be  arrefled,  or  in  priibn  for 
felony,  and  B.  refcue  him,  or 
the  gaoler  fuffer  a  voluntary  e- 
fcape,  tho  they  may  be  prefently 
indicted ;  yet  they  ihall  not  be 
arraigned  ^till  >/.  be  convid,  or 
attaint  by  judgment,  or  outlavr- 
ed ;  for  if  jf,  be  acquitted  on 
the  iodidraent,  the  refcuer,  or 
gaoler  (hall  be  dilicharged  237, 
239,  591,  598.  it.  224 

Hrvofar  a  wife  may  be  accejjary  to 
her  kufian<Vf  treafon^  or  ftUnj* 
Vide  Cotol^ttlTt 


iWton*  Vide  aimff,  Krcacf) 
oE  ^rifon,  Commitment, 
®(i:apr,  C^aol,  &c. 

^ribilege.    Vide  XtjUms  CoTi* 
idroceoeniDo*    Vide  Certiorari, 


idrccifier^ 

Regularly  IVo.  pn^cefe  iffues  in  lln^s 
name  to  take  a  felon,  unlefi*  on 
indictment,  or  matter  of  record 
in  court     Fage  575,  576.  ii.  1 1 3 

Of   ^    %vfit    do  fecuritate  pads 

51,  52 

In  all  oafes  hingU  writs  dire&ed  to 
ihof  iff,  which  he  <?xecutes  perfe^ 
or  by  his  warrant  to  his  bailiffs 

577 

Sheriffs  or  bnillffi  may  requtsc 
any  one  to  aliill  in  the  execu« 
lion  ib 

If  above  two  coroners  in  a  county, 
and  a  writisdire^ed  eoronateri- 
bufy  tho  one  dies^  wkiitft  plural 
number  remains,  a  return  by  the 
<;oronefs  is  good;  but  if  only 
one  furviTor,  he  cannot  exeaute 
and  return  it  till  another  a^do 

ii.  56. 

But  if  two  coroners  in  a  county,  or 
more,  one  may  execute  the  writ, 
as  in  cafe  of  an  exigent^  but  re- 
turn mud  be  in  name  of  corona- 
toret  ib 

Coroner  on  appeal  in  hi*  county 
may  iffue  procefs  to  take  an- 
pellee  ii.  o8 

But  ifonly  a  coroner  of  a  franchife, 
whether  he  may  make  precept 
to  (heriff  to  attach  him  ^  i  b 

He  cannot  make  precept  to  bailiff 
of  a  franchife,  becaufe  bailiff  of 
a  franchife  cannot  execute  pro- 
cefs within  iC  but  by  Iherilf's 
mandate  ib 

Procefs  after  indi^ment  iflfued  from, 
a  fellions  of  the  peace  is  always 
in  kin^s  naitie  ii.  i  13 


Kk2 


On 


A  tABLE  OF  THE  PRINCIPAL  MATTERS 


On  ttidi6lnient  or  information  pre- 
ferred on  a  penal  law^  capias  not 
firfl  procefs,  but  venire  fac,  and 
di/iringas^  and  in  cafes  of  infor- 
mation no  proceft  of ootlawrj  at 
all  till  21  Jac.         ii.  Fage  113 

Super/edeas  on  a  prohibition  ilfues 
from  chancery  in  vacation,  from 
B,  R/m  term  ii.  147 

Of  the  writ  de  cdio  C^  mtid ;  its 
different  names  ii.  14S 

Why  difufed  ib 

Party  to  be  bailed  by  twelve  per* 

fons  ib 

.Tho  indidmenU  be  not  difconti- 

nued  by  demiie  of  tlie  king ;  in 

fome  cafes  procefs  are    u.  189» 

209 

In  indidlments  of  trefpafs  venire 

fac,  firft  procefs,  and  when  mh 

efi  inventus  is  returned,  cap,  and 

exigent  ii.  194 

Ail  procefs  on  an  inai6iment,  and 
generally,  all  proce(s  for  the  king 
are    with    a    non   omittas^  isfc. 

mi.  ii.  22^ 

By  virtue  thereof  ftieriff  may  en- 
ter into  any  liberty  to  execute 
the  fame  .   ii.  224 

If  party  be  in  his  own  houfe,  or 
in  the  houfe  of  another,  and 
doors  be  (Imt,  and  (heriff  having 
given  notice  of  his  procefs  de- 
mand admittance,  and  the  doors 
be  not  opened,  he  may  break 
open  tl>e  doors,  and  enter  to 
take  the  offender  ib 

For  jury  pTQce/s.     Vide  ICrial* 

/"•r    procefs    in    outlawty.      Vide 

JDutiatorp* 

For  warrants.    Vide  3rreS>  3|Wf* 

ttcejB^  of  |^ace«  ^ 
Vide  Cirtiorari,  ^ttb^W    Cor^ 

itroperep^ 

One  hath  a  property  ratione  loci 
prrvilegii  ^  impotentiM^  in  young 
bealls  and  birds  fera^  naturae  in 
his  park  5 1 1 

A  lodger  lia(h  a  fpecial  property 
an  his  chamber  654 


Artificial  acceffiojis  by  aJjun/hmt^ 

:ci/icatx9n 
Page  511 


commixtton 


ceffions 
,     and 


Vide    15mz\arp,     ^nDioimnt, 
3IUtcm>,  &c. 

^rbepOTjflr*   Vide  "ftlonf  b? 
Statute* 


A  QUEEN    regent,    who    Is 
married,  holds  her  fovereign- 
ty  as  intirely  as  if  die  were  fole 

l(X 

JFko  Jkalt  he  /aid  a  quetn  witkin 

35  E.  3  de.proditionibus.    Vide 

aRape. 

FELO  jf  Y  at  common  law,  t&en 
by.  .ilatute  made  by  mifde- 
meanor,  and  by  *l  3  E,  1 .  felony 
again  627,  632 

How  antiently  puqifhed;   but  it 
was  in  the  woman*!  power  to 
fave  ravHher  by  marriage      627 
Not  inquirable  in  a   Lect  or  Turn 

627,  632.  ii.  69 

Rapedefmed  628 

Carnal  knowledge  of  a  girl  under 

tfsn,  felony  without  clergy,  by 

18  E/ix.  eso 

If  above  ten,  and  under  twelve 
(deins  age  of  confent  to  mar- 
riage) tho  (he  confent,  it  is  a 
rape  6^1 

Dehet  ejfe  penetratio^  as  well  as 
emi^o:  628 

Lead  penetration  ahffue  emiffione 
makes  it  a  rape  '         ib 

An  aider  a  raviUier  ib 

Keeping  a  woman  as  concubine 
before  the  rape,  .  antiently  a 
good  exception,*  and  now  may 
DC  evidence  of  aOent  ib 

■Hufband  cannot  commit  it  on  his 
wife  629 

£ut  aiding  another  to  commit  it 
upon  her,  iudtclakie  as  a  rape, 
tho  wife  cannot  have  appeal  of 
it  againfl  her  hufband  ib 
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Wife  in  fach  a  cafe' may  be  a  wit- 
nefs  agiinii  her  hulband       Page 

629 

Infant  under  fourteen  prefumed 
incapax^  ibo  he  may  be  princi- 
pal in  aiding,  &r.  630 

Confent  on  menace  of  death  eK- 
cufeth  not  63 1 

Mulier  vi   opfrejfa  cvncipere  potefi 

ib 

Subfequent  confent  not  extorted 
creates  a  bar  of  her  appeal,  bat 
rayiiher  indidaUe  632 

In  fuch  cvfe  who  fhallhave  the  ap- 
peal 631,632 

What  forfeitures  the  ravifiier  and 
ravilfaed  alfenting  incur  |)y  iia- 
tute  631 

There  may  be  acceflaries  ie/prt 
and  after  632 

Freih  difcovery  and  purfuit  ne- 
cetfary  on  part  of  raviflied   632^ 

633 

Year  and  day  not  allowed  for 
bringing  appeal,  but  it  is  in 
difcretion  of  court  633 

Principals  ouAed  of  clergy,  but 
not  accefTariea  hef^e  or  ajfter    ib 

What  neceifary  concurring  evi- 
dence to  confirm  that  of  the  ra- 
viihed  633,  634',  635 

.  Where  an  infant  raviibed  (hail  be 
heard  without  oath         63  i,  635 

Accufation  of  a  rape  eafily  made, 
hard  to  be  proved,  ana  harder 
to  be  defended  by  the  accufed, 
tho  never  To  innocent,  and  ma- 
ny iniiances  thereof    635,  636. 

ii.  290 

•ISralth* 

Realm  of  England  comprehends 
the  narrow  teas,  invading  king*s 
fliips  in  the  fame,  levying  'mar 
en  fin  realm  within  25  £.  3.    154 

Ireland^  tho  part  of  dominions  of 
t^is  crown,  vet  no  part  of  the 
realm  of  £/ijr^0^,  nor  infra  qua^ 
tuor  Maria  155 

The  like  [formerly]  of  Seotiandf 
even  whHe  it  was  under  the 
pow^r  of  the  crown  of  England, 
as  in  fometimesDf  £•  I.  and 
£.  9.  ib 


Ifles  of  Many  J^^f^y^  ^vernfey^  ^f. 
tho  parcel  of  dominions  of  this 
crown,  for  what  purpofc  they 
are  not  within  the  realxt    Fage 

156 

Feir  trial  of  foreign  treafons^  and  of 
an  offenfe  made  felony  by  flatuUy 
conjtfting  partly  in  the  realm^ 
partly  vut.     Vide  COtttltp* 

HChatfiall  he  fat  d  keyoud  feas,  and 
mjhat  Viithin  king*s  dominions 
with  refpefi  to  1  Jac.  of  bigamy • 

Vide  leolpgamp^ 
Vide  JrelnnD* 


JKecfitien 

Whether  reeeipt  of  a  felon  after 
attainder  in  ia me  county,  makes 
an  accefTary/ifrsi  notice        31^3, 

622 

Vide  ^Forcible  JParrtaae,  ^n^ 

3Rfcogiii3ance*   Vide  Bail,  3(u6  , 
titt  of  )deace« 

0 

A  judge  fined  for  raifing  a  recortl 

646 

On  Weflm^  1 .  an  attorney,  impri- 
foned  for  a  year  and  a  day,  and 
baniihed  the  court  C  B.  for 
embezzling  part   of  a   record 

647 

If  a  clerk  had  made  a  mifentry  of 
record,  the  judge  of  the  court 
might  Off  tenui  have  redified  it| 
tho  fometime  after  ib 

A  judge  of  record  is  quaji  vl  living 
record,  and  controuls  the  entry 
of  the  clerk  ib 

King*s  title  being  of  record  muft  be 
avoided  by  record  ii.  205 

Judgment  ot  record  to  be  avoided 
by  record  ii.  207 

Acquittal  w^enerally  a  warrant  for 
entry  of  the  judgment  at  any 
time  after  ii.  243 

By  8  H.  Q.ftealingy  carrying  atvay^ 
or  avoiding  records^  felony,  cler- 
gy allowed  645,  646,  653 
K  k  3  Felony 
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Felony  in  principals  and  accefla* 

ries  befoie  ^*^gt  645,  6^6 

Expofition  on  this  aS     643  to  6^3 

Puniibment  of  this  offenre  before 

the  a^f  646  to  649 

If  jiulgment  thereby    be   rei'cr- 

fible,    tho    not  rt:verfedy    it  is 

w  itbin  the  afi  650 

What  records  are  within  it     649, 

650 
No  difierence,  ivhether  judgment 
be  in  a  criminal  or  civil  cale, 
or  whether  reverfibleby  ^rr^r  or 
flea  650 

If  it  be  IB  aifirmanc^  of  judg* 
ment,  puni(hable  as  a  mif(le« 
meaner,   but  not  felony    650, 

651 
Evt  if  J.  be  fued  by  crJginMl  to 
txigeni  and  outlawed,  and  af- 
terwards  ejfigeut  is  made  J9»  by 
Ofie  man,  and  original  the  fame 
by  another,  felony  in  him  who 
rafed  ^riptnal^  and  in  him  alfo 
who  rafed  fxigevt  65 1 

}f  this  offenCe  ^rife  in  two  coun* 
ties,  difpuni(hable  as  felony, 
but  punifliable  as  milprtfton  in 
either  651,  652,  653 

Juftices  of  either  bench  enabled  to 
hear  and  determine  it,  and  C. 
B*  has  conufance,  tho  offenfe 
in  record  of  B.  R,  651 

Ti  ial  to  he  by  party -jury  of  clerks 
and  others  ib 

C.  B.  may  take  indictments  there- 
of '  ih 
Indi^ment    may    be    taken    by 
clerks   alone,      or      foreigners 
alone,  or  both ;  but   trial  tp  be 
by  party-jury  only  ib 
In  \%iiat  county  to  be  tried        fd'i 
Where  by  fpcciai  commiflion       ib 
Where  indidlment  removable  in 
B,  R,       t                                ib 
If  offrnfc    committed   in    London^ 
mayor  not  to  be  named  in  com- 
nwdion  ib 
1  Jac.  acknnvUdgingfinf^  rtcwrry^ 
dted  inr^lUd^  Jlatute  tr  Yec9gn'i» 
xa^cfj  bail  or  judgment  in  name  of 
another  not  privy  to  J  a  me  ^  felony^ 
clergy   ouited,  but  no  corrup- 
tion i)£  blood,  or  lois  of  dower 

6^6 


Bmil  taken,  but  not  filed,  not 
within  this  a<?,  [but  fiiice  made 
felony]  Page  69S 

How  record  ^  aequUtal  w  cmnvic^ 
ti^njhall  bf  fUaded^fiexQufortk^ 
cr  certified  upon  plea  ^  auterlbits 
Acquit,  &e.  and  wien  nul  ticl 
record  pleadable^  or  not.     Vide 

Vido    aitnrnDmene,  etimctxf, 

CXXtiOCAXU 

Xeculant^    Vide  JSMiigfmu 

Xeiattoiu  Vide^elodeft.^or^ 
fiteurr,  &c, 

Helision^ 

St^fy  in  common  fpeeoH  compre* 

bended  itpojtacy^  toitckcraft^  and 

fn-mal  kcrefy  363 

Jlpofiacy  defined  ib 

What  the  panhhaaent  of  it  by  the 
old  laws  ktre^  and  by  the  irape^ 
rial  laws  ib 

Soliciting  others  to  ^p^Jl^ef  nioft 

W^enal  ib 

kchcraft  antiently  mmiflied  bjr 
ytxii  de  h^tretico  comburend^       ib 

Here/y  varioufly  defined    983,  384 

The  definition  of  the  papal  cano^ 
nifis  makes  the  fmalleft  devia- 
tion from  them  herefy  ib 

Who  the  judge  o^kertff  accerdiog 
to  the  common  and  imperial 
law  38i,  385 

The  folemnity  that  accompanied 
the  degredation  of  one  in  or* 
ders  38'K  385,  389 

Inqufjuors  thereunto  deputed  by 
the  pope,  or  ordinary         384, 

Heretics  diftinguifhed  into  feveral 
ranks  3B5 

A  fimple  heretic  defined  ib 

Difmifled  on  abjuring  fpecially 
the  particular  opinion,  or  ge- 
nerally  ail    heretical    optnu>ns 

ib 

The  latter  abjuration  reqoired  of 
thotie,  that  were  gravitir  fuj- 
peHi  385,  386 

Who 
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WIm  fliall  be  fasd  hmreiUus  t$ntU' 
max  Ps£€  385 

Who  a  relmpfed  kerstic  ib 

If  after  convx6lipn  heretic  abjured 

^  his  opiniooy  hb  life  was  favec) ; 
but  if  be  relapfed  afler  abjura- 
tion, then  dehvered  over  to  fe- 
cular  power;  no  fofpenfioii  of 
fenience  366^  387 

Bjr  civil  and  canon  law  conviQing 
and  fentcocing  heretics  were 
left  to  the  ecclefiaftical  judge, 
without  which  civil  jurifdiclion 
could  not  jDunifh  397 

Several  penalties  oonfeqoential  on 
fentence  of  i#i  ^  .  ib 

Whence  burning  all  heretics  in* 
difiin£Uy,  if  portinacioas  or  re- 
lapfed, took  Its  rife  3^8 

Penalties  hf  canon  law  go  no  far- 
ther than  ecclefiaflicarcenfores, 
and  what  thefe  are         *        ib 

Secular  power  made  the  lAinifter 
io  execution  ofberetics       389 

Princes  were  not  fufiered  tp  Ibew 
any  courtefy  to  heretics  ib 

When  fentence  given  by  the  ordi- 
nary, he  was  delivered  over  to 
the  lay  officer,  and  then  a  man- 
date iflued  from  chief  magiftrate 
to  execute  offender  ib 

Refledions  on  the  miferable  f<?r- 
vitude  of  chriftians  under  the 
papal  hierarchy  389,  390 

(low  the  law  and  ufage  obtained  ^ 
here   touching  heretics  before 
A.  2.  390  to  396 

■Sitxktrhert  nnftaken  in  faying,  that 
the  writ  de  karitie^  c9mburenda 
iflued  only  in  cafe  of  a  relapfe 

394- 

Death  rarely  infilled  on  heretics 
before  U.'s.  ib  • 

jiuo  jure  goods  forfeit  for  herefv 
betbre  2  H.  5.  ib 

Of  hcrefy  in  the  times  of  J?.  2. 
H.  4.  //.  5.  and  fo  to  25  H,  8. 

395  to  402 

Tbe  power  of  the  diocefan  touch- 
ing kere/y  by  2  H*  4.  and  an  ex- 
polition  liiereon        395  to  400, 

409,  410 

Temporal  judge  might  incidently 
bave  taken  notic^i  whether  a 


tmet  was  herefy  or  not,  and  tho 

diQcefan  had  io  certified,  tem- 
poral judge  might  h^ve  delivere^d 
party  imprifoned  on  habeas  cor* 
pusy  and  falfe  imprifonment  lay 
againft  party  detaining  him 

Page  400,  407,  40S 
Expoiltion  on  2  ^.  7.  againfi  he^ 
reties  and  Lollards  401 

What  the  method  of  proceeding, 
and  how  the  law  touching  he- 
retics     and    their    puniHiment 
flood  fr^m  25  H.  8.  until///  of 
Eirz,  and  from  that  time  to  the 
time  the  author  wrote  401  to  41 1 
1  Elite,  defines  her»fy      408,  409 
Expohtion  on  that  a^   404  to  4H 
.  ]t  let  firfl  boundary  to  hereiy  40(3 
Si^mfi^avii  of  convidion  ought  to 
nave  contained  (even  at  com- 
mon law)  the  particular  hereiy, 
without  it  no  writ  de  iaretico 
49tfiiur€ifd$  ought  .to  have  iifued 

407,  408 
Whether    convi^ion   of  hereties 
Wflis.  pra^ifed  in  queen  Eliza^ 
hetk^%  time  405 

9  Jac*  two  men  convidl  oiManifn 
before  the  diocefan  burnt  by  writ 
de  h^retie^  eomburendo  ib 

[This   v>fii   is   taken   away  by  29 
, '    Car.  2.  herefy  how  puntfiahle  at 
this  time^  vide  in  noliR]         410 
Great  privileges  granted  to  the 
clergy   by   antient   kings    and 
dates  ii.  323,  324 

In  fome  kingdoms  double  fupreme 
power;    regnum  ecclefiajlicum  0/ 
.    Jecuiare;  former  only  dependent 
on  the  pope,  the  latter  iubordl- 
nate  to  the  former,   fo  re^num 
fuh  graviori  regno  ii.  324 

The  original  of  fan^uarv,    and 
original  and  progrefs  or  privi- 
Ugium  clericale       ii.  323  to  330 
The  clergy  claimed   their   privi- 
leges yV^  <//Vi>ro.     ii.  323,  324 
Sanctuary  oufled  by  (latute      605 
Supremacy  of  king  in  matters  ec- 
cleliaftical,  a  moft  unqueflion- 
able  right  of  the  crown  75 

Of  the  papal  encroachments  there- 
on, and  alfo  on  his  foverei^nty 
in  matters  civil  un4er  pretence 
Kk4  of 


J 
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'    of   in    or  dine    ad  fpiritvalia 

Page  76 

Bringing  in  pope*  s  hulls  agaipft  com- 
mon law,  and  fometimes  antient- 
\y  puniihed  as  treafon  645 

Felony  by  13  /?.  2.  ib 

By  1 3  £/iz.  the  t)frenre  a$  well  in 
the  hringers  in  of  thtft  buils^  &C. 
as  rxt'CMtors  tk.reoj\  treafon  as 
well  in  ecclefianicsBS  laymen  ib 

By  35  EU%,  fennliy  of  i/tj/hading 

from  chnrch^  iolding  of  convent i' 

cles  688,  689,  690 

Von^conformity  WiAin  three  months 
after  convifiion^  party  (haU  ab- 
jure the  realm  ib 

A  ot  dr partings  or  retmrntkg^  lUony 
without  clergy  ib 

Submitting  difdiarged  of  the  pe- 
nalty of  thiso^  ib 

Relafjing  lofeth  benefit  of  the  fub- 
miffion  ib 

l^enalt^  for  retaining  or  relieving 
recnjant  after  notice  ib 

Expoiition  on  this  aA  -  ib 

Circumflances  neceiTary  to  be  al- 
ledged  and  proved  ib 

By  35  £liz.  popj/i  r^eafamt  refnfing 

'to  abjute^  or  after  abjuration  to 

depart  felony  without  clergy  690 

Not  to  remove  five  miles  from  Lon* 
don  ib 

By  1  Elr%,  againil  maintaining  any 

Jore'gn      ecelffia/iical      authority 

ttiithin  thtft  realms^  firft-offenfe 

forfeiture  of  goods,  Cs*^.  fecond 

incurs    penalty    of  praemunires 

*  third  Ireaion  329,  330 

Expoiition  on  thi^  ait  330 

By  5  Kliz.  maintaining  the  author  ity 
of  the  pope  made  a  pnemn  "ire  the 
^rli  time  ib 

So  refnfing  to  tahe  the  oath  of  fu* 
premaey  .331 

Second  offenfe  in  both  cafes,  trea- 
fon ib 

Expofition  on  this  aa  331,  332 

By  !^3  I*  iiz.  reconciling  of  being  re* 
conci/ed  to  the  popijh  religion^ 
whert;  made  treafon ;  how  in- 
larged  by  3  fac.   333,  337,  338 

Expolitioi/on  both  thefe  aBs      tb 

What  tlie  religion  eflabliflied  with- 
in 23  Eliz.  333 


Aiders  and  ntaintainers  of  offenders 
within  23  £i/z.  and  concealers 
of  fuch  ofienfes,  how  punlflied 

Page  333 

By  27  EHz,  where  a  fnbjeS^  not 
btlng  a  jefuit^  edncattd  im  a  fo* 
reign  feminarfy  and  not  returning 
afttr  proelamatim^  or  a  fefijk 
prvfl  coming  into  the  realm  ihail 
be  guilty  of  treafon  336 

Receiving  offuch  popijh  ftiefi  hnow' 
ingly^  Mony  fans  otergy       536, 

615,  688 

Sending  relief  to  a  feminarf^  a  ^#r- 
mnnWe  .  336 

Concealers  of  fuei  prnfis^  bow 
puniOsed  337 

Juhice  of  peace,  to  whom  difco* 
very  made,  not '  informing  one 
of  the  privy  council,  Cs^c  (hall 
forfeit  200  marks  ib 

25  Eliz.  a  fufpeHed  jefmit  or  piefi^ 
refnfing  to  anfvoer  direSly^  to  be 
imprifoned,  till  he  (faaU  make 
dir'ed  anfwer  ib 

Vide  GKtgp,  jpifprifioiu 
Xfprtebe^  Vide  ^ruvUm  in) 


£e(cuf« 

Refcue  of  one  Aaken  on  general 
warrant  to  anfwer  what  Iballbe 
objected,  no caufebetng exprei^ 
not  felony  578,  6/09 

He  who  rcfcues  a  felon,  may  bo 
indided,  but  (hall  not  be  ar- 
raigned till  principal  be  convid 
or  attaint       598,  607.     ii.  25i 

Refcuer  is  quaf  acceflary,  if  prin- 
cipal be  convid  and  not  attaint, 
but  hath  his  clergy,  or  be  ac^ 
quitted,  refcuer  (hall  not  be  put 
to  anfwer  the  refcuoi  but  be  dif- 
charg^d  ixl  25i 

If  principal  be  found  ttot  gnilty^  or 
guilty  of  a  crime  not  capital, 
refcuer  ought  to  be  difcharged, 
but  he  may  be  fined  for  the  ref- 
cue 699.    ii.  2!>4» 

Tbo 
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Tho  prifoncr  indiaed  of  feveral 
felonies,  yet  the  refcue  makes 
but  one  Poge  599 

A  man  arrefted  on  mefne  procefs  in 
carrying  to  gaol  is  reicued,  the 
return  of  the  refcue  excufeth  the 
flierifF;   mantra  of  an  execution 

601,  602 

If  ji  felon  be  attaint  and  carried  to 
execution,  and  be  refcoed  from 
the  iheriff,  flieriff  is  punithabie, 
becaufe  he  Ihould  have  taken 
fufficient  power  with  him      602 

Hinderance  of  arreft  of  felon  mif- 
.  demeanor,,  but  no  felony      i506 

Where  arreft  of  a  felon  lawful,  ref- 
cue of  him,  felonjr  ik> 

If  in  cuftody  of  a  private  man,  no- 
tice that  he  is  arretted  for  felony 
neceflfary  to  make  it  felony; 
Untra^  if  in  cuftody  of  an  officer 

ib 

Return  of  refcue  of  a  felon  againft 
j1.  by  (heriff  not  fufficient  to 
put  him  to  anfwer  to  it  without 
tndidment  ib 

If  prifoner  uuder  cuftody  be  jrefc 
cued  or  prifon  broke  by  ftran- 
gers  without  his  procurement, 
no  felony  in  the  prifoner,  but 
felony  in  the  ftrangers  as  a  ref* 
cue;  but  if  by  his  procurement, 
felony  in  hii^i  as  a  breach  of 
prifon  »b 

|f  party  refcued  be  imprifoned  for 
felony,  and  be  refcued  before 
indi^ment,  what  indidnKent 
,  muft  furmife;  but  if  party  be 
indided  and  taken  by  a  cap. 
and  refcued,  then  there  need 
only  a  recital  that  he  was  indit- 
ed tr^t^  and  taken  and  refcued 

607 

Vide  Sreact)  of  ijbxiim,  (Blcape, 


The  feveral  means  of  reftitution 
of  goods  to  party,  from  whom 
ftolcn  538 

On  appeal  of  robbery,  ^e.  and 
<:o4ivi^ion  thereon,  goodt  cou*. 


tained  in  appeal  were  to  be  ra^ 
ilored  to  appellant      Page  538, 
^  539 

If  he  omit  any  in  bis  appeal,  the/ 
are  confifcate  538,  545 

If  party  brings  appeal  of  robbery, 
O^'r.  and  it  appears  appellee 
came  to  the  gooas  by  bailment, 
&r.  without  felony,  plaintiff 
forfeits  his  goods  to  the  king  for 
his  folfe  appeal  *    539 

Where  one  fteals  goods  of  divers 
men  feverally,  and  one  of  them 
convids  offender  on  his  appeal, 
before  judgment  reft  may  pur« 
fue  their  appeals  ib 

If  judgment  be  ^ven  aninft  A,  on 
'  the  appeal  ot  B.  yet  if  appeal  of 
C.  were  begiin  before  tne  at- 
tainder, J.  ftiall  be  arraigned 
on  appeal  of  C.  becaufe  he  is  to 
have  reftitution  of  his  goods 
thereby  *,  fecond  trial  at  fuit  of 
C.  only  in  nature  «f  an  inqueft 
of  office  to  intitle  him  to  refti- 
tution; whether  the  attainder 
be  a  bar  to  C.  ib 

But  if  C.  doth  not  commence  his 
appeal  before  ji.  is  attaint,  ^. ' 
ftiall  not  be  arraigned  thereon  ;• 
but  if  afterwards  pardoned,  he 
ftiall  be  arraigned  at  fuit  of  C. 
but  <0ff/r«,  if  attainder  were  at 
ktng*%  fuit  ib 

Where  appellant  ftiall  have  refti* 
tution  540 

When  he  fliaU  have    reftitution 

540,  541 
Of  what  things  he  ftiall  have  refti- 
tution 541 
If  felon  waive  goods  ftoleil  without 
any  purfuit  after  him,  they  are 
not  in  law  bona  waviatia^  nor 
forfeit;  but  ron/rtf^Jf  he  waive 
them  on  purfuit  ib 
This  forfeiture  not  like  a  ftray, 
where  tho  lord  may  feise,  yet 
owner  may  retake  it  within  year 
and  day ;  but  here  true  owner 
cannot  leize  his  own  goods,  tho 
on  frefti  fuit  within  year  and 
day«  which  is  an  expedient  in 
the  law  to  compel  owner  to  pro- 
fipcttte  his  appeal  ib 

Of 
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Of  ivfiat  things  owner  fhtll  have 
reftitution  on  21  H.  8.  he  (bould 
have  had  reltitution  of  on  con* 
Ti^ioa  in  appeal  at  common  law 

Fuge  541 

Sefere  this  oB  no  refiitution  or  tn- 
diament  ^  542 

This  aB  fpeaking  o^  kitig't  iubjecls 
extends  to  aliens  robbed         ib 

If  fervant  be  robbed  of  mailer's 
money,  and  mafier  or  fervant  by 
procurement  give  evidence,  and 
convid  felon,  matter  (hall  have 
a  writ  of  rettitutbn  ib 

Reftitution  to  be  to  party  robbed, 
or  owner  ib 

If  A*  be  robbed  by  B.  and  C  and 
£.  only  is  convid  of  robbery  by 
evidence  of  A.  he  ihall  have  re'- 
ftitution  ib 

J{  A.  be  robbed  of  an  ox  by  B. 
who  fells  him  to  C  who  keeps 
the  money  in  his  hands,  and  af- 
ter kills  the  ox  and  fells  it,  or 
if  the  money  be  feized  in  the 
hands  of  the  thief.  A,  may  have 
a  writ  of  refiitution  for  the  md- 
nor  ib 

So  if  money  be  floleni  and  thief 
taken,  he  fliall  have  refiitution 

ib 

Teflutor  robbed,  thief  convid  on 
procurement  of  executor,  he 
iball  have  reilitution  ib 

If  roods  be  iiolen,  and  by  thief 
feld  in  market- overt,  thief  be* 
ing  convided  on  evidence  of 
party  robbed,  he  (hail  have  ref- 
titution  on  this  afk  of  thing  fold 

542  to  547 

By  31  Eli%.  notwithilanding  fale 
of  a  horfe  in  market-overt,  own- 
er may  take  him  Within  iix 
months  after  the  felony  on  proof 
of  his  property,  which  (hews 
that  after  fix  months  he  (hall 
not  have  rettitntion  543 

Scrivener's  (hop  no  market-overt 
[for  plate]  by  cuttom  of  London 

ib 

By  31  Elia.  ^  1  Jac.  no  fale  of 
Jtolen  goods   in  London,    WeiU 
miniler,  or  South wark,  or  wiih^ 
in   two   miles   iJ   a  broker  A^^h 
cian^e  the  fropei  //  ib 


Shops  in  L^don  a  siarkot-oren 
^with  refped  to  goods  ufaa.!j 
(old  therein]         Fagrt  543,  54> 

Whether  a  (a  le  in  market -overt  had 
barred  refiitution  in  appeal  514 

A*  commits  a  jobbery,  JkUg^i  o(E- 
cerfeiseih  goods  fiolen,  andfdls 
them  in  market-overt,  part/ 
robbed  convidetb  ^.  on  hu 
appeal,  he  (hall  kav«  refiitatios 
it  he  made  fre(b  fuit  ib 

If  offender  be  convidi  on  e vtde&ce 
of  party  robbed,  or  owner,  lie 
(hall  have  refiitution,  tho  there 
were  no  fre(h  fuit,  or  any  io- 
quiry  by  inquefi  touching  tk 
(ame;  but  cwtra  in  appeal    545 

Owner  prefers  indidment  agaioA 
the  thie^  who  flies,  and  is  there^ 
on  outlawed,  owner  Ihall  have 
refiitution  ib 

Two  perfons  have  their  fevers] 
goods  fiolen,  tho  thief  oonvid- 
ed  on  the  profeculion  of  one  of 
them,  t^e  other  mu(i  profecote 
his  indidment  in  order  to  have 
refiitution  of  his  gooda         545. 

ii,g52 

Antiently  if  C.  was  attaint  on  in- 
didment pr^erred  by  A.  and  re- 
prieved till  another  ^ffions  snd 
then  B,  preferred  indidment  of 
another  robbery  committed  on 
him  by  C.  C  might  if  be  would 
have  pleaded  to  the  countrej^ 
and  on  convid  ion  B.  ibouJd 
have  had  reftitution;  but  be 
might  have  pleaded  amtrrf^iti 
attaint^  and  have  refufed  to 
have  anfwered,  and  then  B, 
(hould  have  had  no  refiitution ; 
but  by  21  //.  8.  court  ought  to 
inquire  by  inquefi  of  office 
touching  robbery  of  B.  and  be- 
ing afcertained  thereby  to  grant 
refiitution      545,  546.     ii.  252 

Refiitution  by  courfe  of  law,  ei- 
ther by~  taking  his  goods,  or 
adion  34S 

If  ^.  fieal  goods  off.  and  B-  UU 
hiR  goods  of  A.  again  to  favour 
him,  or  maintain  him,  ho^ 
puniihabie ;  but  if  he  take  lbe0 
again  without  any  iiich  intent, 

no 
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no   offsnfe,    bat  juftifiable 

Pag€  546 

But  after  felon  convided,  it  can 
be  no  colour  of  crime  to  take 
his  goodi  agaiQy  where  lie  finds 
them,  and  why  ib 

Am  ileals  50/.  in  money  of  ^. 
A.  .is  convided  and  hath  his 
clergy  on  profccution  of  ^.  B, 
brings  trover  for  it,  and  held  it 
well  lies;  but  cwtra^  if  before 
profecution  by  indidment  party 
robbed  brings  trover^  or  if 
plaintiff  in  former  cafe  had  not 
given  evidence  on  conviction 
^  546,  547 

A  convict  within  clergy  on  being 
burnt  in  the  hand,  (hall  be  re* 
fiored  to  pofleflion  of  his  lands 

11*  389 

JFor     re/titutiom    of    blood.       Vide 

Corruption   and  SSlrfftttttum 
ofSlood^ 


Hetuni^ 

In  ten^oral  nsatters  a  general  caufa 
or  return  of  herefy  or  criminouf- 
nefs,  infufficient  j  Jignificavit  of 
conviction  of  herely  ought  to 
contain  particular  herefy     407, 

403 

Infufficicnt  caufe  ofrefufal,  or  non 
admiflion  of  a  clerk,  to  alledge 
that  he  is  criminojus  tsf  non  ido- 
neujf  or  that  he  U/cAi/maticus  in^ 
veteratus  407 

I«iteral  numbers  allowed  in  returns, 
thb  not  indictments  ii.  170 

Vide  Cntiorari,  i^abeatf  Cor^ 
pujff,  iiDtUlatorp,  )droc(te« 

Jjlifiljt*   Vide  ^rorftiturr* 


EiQt« 

Where  one  may  alTemble  people 
to  defend  his  houfe  by  lawful 
means,  which  he  cannot  do  with 
f  egard  to  a  journey     445,  487) 

*47 


Where  bv  common  law  and  ttm* 
tutes,  ineriff*,  jultices  of  peace^ 
&r.  may  raife  a  power  to  iup- 
prefs  and  take  rioters;  and 
where  if  they  diiperfe  not  on  pro* 
clamation,  and  any  of  the  riot- 
ers be  killed,  or  maimed  by  juf- 
tices,  or  thofe  aflfenibled  br 
them  to  fuj^refs  the  riot,  it  u 
jullifiable      P^gt  53,  295,  294» 

495,  496 

A  prefentment  of  a  riot  by  a  juf- 
tice,  or  two  juitices  of  peace,  as 
cafe  (hall  require,  it  a  convic<- 
tion  by  feverai  mffi  155 

VideairreS,  UJotniciDe,  Suffice 
or  ibeace,  Si^urder  anD  ^an^ 
jeriausiitar,  i^eace  ^  Smxtv0, 
Sreafiui^ 


3Riter« 

Thames  is  a!ta  %fim  rtpm^   ldn^% 

bighilream  5:i9 


Defined  S3t 

What  ingredients  in  robbery      ih 

Something  mult  be  feloniouily  ta- 
ken ib 

A  mere  affault  to  rob  without  ta« 
king  [till  late  aa\  only  a  mif* 
demeanor  ib 

What  a  taking  in  law  and  faA 

532,  b'^X 

If  a  thief  compel  true*man  by  fear 
to  fwear  to  fetch  him  money^ 
which  he  doth,  and  thief  re« 
ceives  it,  robbery  tb 

If  A,  affaults  B*  and  demands  his 
purfe,  and  B,  delivers  it,  it  is  n 
taking,  and  fo  if  ^.  rcfiife,  and 
A,  pray  a  loan  or  gift  of  money, 
which  B>  gives  or  lends,  roo- 
bery  533 

8o  if  B,  throws  his  purfe  in  a  bu(h« 
and  A.  takes  it  up,  and  carries 
it  away,  fo  if  B.  flying  from 
thief  let  fall  his  hat,  and  thief 
takes  tt,  and  carries  it  away,  all 
efi'eCt  of  fame  fear  ib 

If 
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If  a  thief  withoQi  weapon  drawn 
bid  party  deliver  his  purfe, 
which  he  dolh,  robhery,  tho 
finding  little  in  it  he  return  it 

Pagt  533 

JiJ^  purfe  being  faAened  to  his  gir- 
dle, B,  aifaults  him  to  rob  him, 
and  in  (Irugeling  girdle  breaks, 
and  purfe  lalis  to  the  ground, 
zio  robbery ;  but  if  B,  take  up 
the  purfe,  or  if  B,  had  purfe  in 
his  hand,  and  then  girdle  breaks, 
and  lUiving  lets  purfe  faU  to  the 
ground,  and  never  takes  it  up 
again,  robbery  ib 

Taking  in  the  prefence  is  taking 
from  the  perion,  but  to  conftl- 
tute  robbery  it  muil  be  with  put* 
ting  in  fear  ib 

Tak  ng  my  cattle  in  my  prefencei 
and  putting  mc  in  fear,  robbery 

« 

Where  one,  neither  in  view,  nor 
ail^ntine,  nor  prefent  at  robbery 
cr  alTault  may  be  guilty  of  rob- 
bery 55*,  537,  538 

^here  words  of  menace  are  ufed 
after  taking  and  not  before,  lar- 
ciny,  not  robbery  534 

Th0  thing  taken  be  under  VI  d. 
value,  felony y^irj  clergy      536 

But  in  foreign  county  petit'Iarcin^, 
for  it  is  not  robbery  there        ib 

A*  rides  Out  with  others  with  de- 
fign  to  rob,  he  parts  from  his 
company,  and  purfues  <not  his 
dc0gn,  they  afterwards  commit 
a  robbery,  A,  not  guilty         537 

If  a  robbery  be  committed  before 
fun-riiiiig,  or  after  fun-fet,  whilft 
it  is  fo  far  day* light  that  the 
f;ice  ol  a  man  is  difcernible 
thereby.    Hundred    chargeable 

557 

A*  intending  to  rob  B,  breaks  a 
hole  in  his  houfe,  B^  for  fear 
throws  out  his  money,  which 
A.  takes  and  carries  away,  rob- 
bery 555 

One  indicled  for  robbery  in  vid 
regid^  or  in  ai/d  viti^  or  aha  vid 
regidf  and  convi6l,  is  oufted  of 
clergy  J  contra^  if  in  via  regiu 
ffdejiri  Uti€enf*f  ^c.         I'l,  :j*9 


F^r  roihifig  9f  kottfes.     Vide  iivi* 
fons  in  titulo  TSm^^OXP* 

Vide  igue  anD  Crp,  tjxmv. 

SlO2uej0r«   Vide  if  donp  bp  jMa^ 

tute* 


^e  in  fflarkrt^obere*     Vide 
%eftituttoa« 

jtaiutuarp^   Vide  suiigioR* 

^otlann^   Vide  Kealm,  XTrra^ 

ioiu 


ibeai  ans  ^vpxtu 

OF  the  grhet  fenl^  and  what 
things  ane  paifed  under  it 
Page  170,  171,   174,  175 

Pes/giUiy  or  U  targt  explained, 
and  the  ufeefit  171 

The  ufe  of  the  ^r  ivy /eat  ib 

Of  the  privy  fi^et  ih 

Seals  ^fB,  R.  C.  B.  and exekequcr^ 

duchy  and  county  palatine  of  Lan** 

caller,  &c.  by  whom   kept,  in 

'  what  manner,  and'by  whom  de* 

Hvered  171,  m 

When  king  dies,  great  feal  conti* 
nues  till  another  made  176, 177 

Proclamation  defigillo  amijfo^  when 
either  king  or  fubjeci  loft  his 
feal  cafuafly  183,  294 

King  had  power  to  difpofe  of  lands 
belonging  to  the  crown  or  ducfy 
by  letters  patents  under  thele 
refpedive  feals  [but  bow  rc- 
ftrained  at  this  time,  vide  I  A''* 
Srf  I,  cap.  7.]  278 

Where  counterfeiting  old  great Ji^ 
is  treafon  I*? 

What  may  be  laid  a  counterfeiting 
the  great  or  privy  feal        181  to 

I8(> 

By  I  M.  forging  quien*s  fign  »^- 
If  If  a/,  privy  fi^net  or  p^ivy  fed^ 
treafon  178,  1 8^ 

Antiently  counterfeiting  any  of^iio 
hin£%  feals,  treafon   i79  to  18^ 
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It  muA  be  an  adual  counterfeiting 
barely  compaffing,  not  treafon 

Page     lai 

Affixing  a  true  great  feal  to  an« 
other  patent,  a  great  mifprifion, 
but  not  treafon  191  to  182 

Fixing  great  feal  by  chancellor  to 
a  charter  without  warrant,  no 
treafon  1 83 

Counterfeiting  liln^s  judicial  feal 
for  writs  only  a  great  niifde- 
xneanor,  fo  or  the  ieal  of  a  fla- 
tute  merchant  ib 

What  the  judgment  in  counterfeit- 

'  ^ng  great  and  privy  feal,  privy 

iigaetand  fign  manual  187, 

551,  352.  ii.  398,  399 


In  fome  old>books  treafon  expreft 
by  that  name,  yet  a  charge  of 
doing  any  thing  feditioufly  a- 
mounts  not  to  a  charge  of  trea- 
fon 77 

ifee  DrftntienW)^  Vide  igomicide^ 


ibei3ure« 

Whether  goods  of  an  offender,  and 
in  what  cafes  at  common  law 
might  be  feized  on  the  offenfe 
committed,  or  inventoried  and 
appraifed  only;  in  what  cafes 
<nd  on  what  Iccurity  they  were 
to  be  delivered  to  tne  bailiff  of 
party  indicted,  or  to  the*  con- 
iiabfe  or  villaf  a  to  be  anfwerable 
for  them,  and  in  the  lafi  cafe, 
what  maintenance  the  party  and 
his  family  fhould  have  had  out 
of  them  364 

If  no  indidlment,  then  he  who 
feized,  did  it  at  his  own  peril, 
no  felony  being  committed       ib 

What  regulations  made  therein  by 
5^  25  E.  3.  364,  365 

If  parly  comes  not  in,  his  goods 

forfeit  on  award  of  ^xA^rff^  which 

.  is  awarded  on  the  fecond  cap. 


returned  nott  efi  inventus^  as  well 
in  treafon  as  felony,  tho  25  £.3. 
mentions  only  felony    Page  '^i 

Second  cap.  iflaes  with  a  precept 
to  feife  offenders  goods,  out  of 
which  (heriff  is  to  allow  hina 
and  his  family  fufficient  for  their 
fuftenance  ib 

Whether  in  6afe  of  fuch  a  feizura 

a  fale  for  valuable  confideratioa 

*  before  tonvi^ion  aad  af^er  fei- 

zure  binds  the  kingy  as  in  cafe  of 

feizure  and  delivery  to  villatk 

ib 

1  i?.  3.  prohibits  feizure  of  goods 
of  a  party  imprifoned,  tho  in- 
dited, but  not  convided      365 

Whether  this  a^  extends  to  trea- 
fon, tho  not  mentioned  366 

Whether  it.  extends  jo  a  party  at 
large,  whether  indiAed  or  not ; 
it  repeals  not  25  £.3.  touching 
fecond  cap,  with  a  feizure  ot 
goods,  as  to  other  pvsrfons  that 

.  are  at  large  and  not  indidled, 
nor  proceis  made  on  their  in- 
di6lment,  if  they  fly  not,  no 
feizure  can  be  made,  whether 
they  be  indited  or  not  ib 

If  a  man  be  at  large  and  fly  for 
it  by  this  a<9,  his  goods  cannot 
be  feized  and  removed,  whether 
he  be  indided  or  not  ib 

If  indided  and    at  large   goods 

-  cannot  be  removed,  but  only 
viewed,  appraifed  and  inven- 
toried where  they  lie    ,  ib 

Tho  they  may  not  be  removed, 
yet  where  party  is  at  large,  par- 
ty removing  not  within  penaltv 
of  double  vahie  io 

Nient  objlante  this  a8^  the  ufe  of 
feizing  of  eo^s  of  perfous  ac- 
cufed  of  felony,  tho  imprifoned 
or    not    imprifoned,     prevails 

366,  367 

A  trueexpofilion  of  this  att     3(37 

Vide  lBS&\t)Xt\m^ 

^inon0.   Vide   JlQiioumment, 
Juftice  of  l&race* 
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^ot  to  take  notice  in  pait  of  ap- 
pointment   of   a   new    ihcrid* 

P^ge  499 

CuAody  of  a  felon  belongs  to  old 
iberitif  tUl  turn«d  over  by  in« 
denture  494»  495 

Ought  to  deliver  to  cottimiffionerB 
of  ^aol' deliver w  tbe  names  of 
perfons  in  priloni  or  lei  to  bail 
to  mainprise  ii.  36 

Sheriff  lineable  for  wilful  or  neg- 
ligent efcajpe  in  His  gaoleri  but 
W)\  in  gaolars  of  gaols,  in  part»> 
cular  franchifes     595,  597,  598 

His  power  to  hold  pleas  of  the 
crown,  taken  away  by  Magnm 
Chaua  ii.  69 

Yet  aAerwards  bad  power  to  take 
indidi&ents  of  ielons  ii.  69,  87, 

106 

Such  power  either  virUttg  c^mmif- 

jSonis^  which  is  taken  away  by 

Hatule,  or  virtute  officii  in  his 

7«r«^  which  continues    ii.  69, 

142 

The  Tmrn  Can  take  no  indidment 
but  of  felony  by  coaunon  law, 
m  of  fuch  matters,  as  are  by 
fiatute  limited  to  them,  and 
therefore  indidment  of  rape 
void  there  ib 

It  is  a  court  of  record ;  who  the 
judge  there,  and  what  the  ilyle 
of  it  ii.  70 

When  it  is  to  be  held|  if  not  held 
wtthio  the  fiated  times,  court 
held  for  that  Turn  only  void   ib 

Indidiment^  by  one  a^  rauil  be 
under  feal  of  the  jury,  by  an- 
otherir^ indented    ii.  70,  152*^ 

What  freehold  or  copyhold  in- 
didlors  mttft  have,  otherwife 
iberiff  puniibable,  and  indict- 
ment voidable  by  plea  ib 

He  can  make  out  no  procefs  ou 
thefe  indidlments,  but  muft  fend 
them  to  juftices  of  peace,  who 
have  power  to  proceed  thereon 
ii.  70,  71,  106,  107,  142,  152* 

But   i£  original  prefentment   not 

within  jurifdidion  of  the  7urn^ 

jjulUoes  of  peace  ought  not  to 


Coceed  thereon,  ibo  removet 
fore  them      ii.  Fa%e  71,  152 
By  common  law  he  might  ilTue  a 
warrant  for  taking  a  folon  be- 
fore  indi^ment  ii.  lOJ 

Where  batiiff  of  franchife  cannot 
execute  procefs  within  his  fran- 
chife,  but  by  ih^iff^^  mandate 

ii.  68 

By  1  Mar.  forging  qmeem*i  Jign  ma- 

nnal^  ireafon  118,  184 

Judgment  in  this  treafoa  1^7 

At  MR  omne^.     v&de  Com^ 

A(Oomp«  VtdeBugs^* 
4Miitfn 

How  foldxers  were  anttentlj  re- 
tained 672,  673 

Who  bound  to  ferve  the  king  ia 
his  wars  6" 5 

Whether  impreffing  them  juftife- 
able  67d,  679 

Etymology  of  Preft  671 

Vide  ^tionp  bp  fl&tatute.  Coru 
ffaUe  tM  9arfl^« 


AtaHrmg*  Vide  Clergp,  |n* 
ttmnent,  S|^ur))et  anD  $aii^ 
0lausljtEr» 

^atutr;^  in  gmtra!,   ano  tfyix 

Tho  Wfjlm*  2.  which  gives  ini- 
prifonment,  where  party  in  aj' 
fife  vouches  a  record  and  fails 
of  it,  is  general,  yet  neither  aa 
infant,  nor  ^feme  covert  in  tliat 
cafe  (hall  be  imprifoned         ^ 

General  ads^  that  give  corporal 
puniihment,  are  not  to  extend 
to  infants,  therefore  infant  con- 
vidl  in  ravidiment  of  ward  ihall 
not  be  imprifoned,  tho  ^d  ht 
general ;  but  where  a  'fad  i$ 
made  felony  or  treafon,  it  ex- 
tends as  well  to  iniduts  above 

lour- 
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fevrteen,  at  to  otbcrt   Pmge  21 » 

22 

5  £/iJB.  tsf  18  Elm.  which  require 

a  coDvidioa  and  attainder  mc* 

cwdimg  t9  ike  vrdcr  and  cowr/e  of 

iarjif    tbeTe  words  include  in* 

didment  as  well  a^  triali  yet 

the   words  all  trials  kf  trta/ofi 

Jkall  he  aeeording  f  tkt  cfmrfe  cf 

tie  commam  laiwo^  %%]xi  \  ^  2  P* 

&  M,  include  not  iodt^ment 

as  well  as  trial     221,  298,  299 

1  Mar,  reducing  all  Lf^afens  to  25 

R,  3  repeals  not  onlj  treafens 

.  enaded  de  /t9v§^  but  alfo  deda- 

rative  affs  222,  260 

Some  things  enaded  to  be  treafons 

by  new  and  temporarj    laws, 

which  were  treaibo  by  25  £.  3. 

261,  262 
An  ad  for  lafety  of  king's  perfon, 
(Sfe^  enads  an  offenfe  felony,  or 
a  mifdeineanor  (wtthonf  a  fpe- 
cial  claufe)  carries  a  preCuiap* 
tion,  that  fame  was  not  txeafon 
before,  and  is  a  jodgiaent  of 
parliament  in  point  262 

The  1.  £.  6.  ^  i.  M.  have  Uken 
away  treafons  of  1  i  R»  2,  ^  I 
//.  4.  yet  they  are  fo  far  of 
force  as  to  daain  the  falfe  and 
extrajudicial  opinions  of  Trefi» 
Ham,  &<.  266 

Where  an  ad  makes  fekmy  trea- 
fbn  by  the  repeal  of  that  ir^  k 
becomes  felony  again  291 

When  an  ofienfe  is  made  treafon 
or  Mctithyaaf  aad  that  aA  h 
repealed ;  ofienfes  committed 
before  fuch  repeal,  and  the  pro^ 
ceedings  thereon  ate  difcharged 
by  fuch  repeal,  without  a  spe- 
cial claufe  in  ad   of  repeal 

29  ^  309 
Whether  the  two  penalties  pre- 
vious tolreafon  in  cafe  of  words, 
vi%  for  the  firft  and  fecond  of- 
fenfe  in  b  ^  6  £•  6  be  repeal- 
ed by  any  «^,  qttme  296,  309, 

310 

The  manner  of  proceediaff    (in 

cafes  of  treafon)    on  a  lable- 

quent  ad  may  be  direded  by  a 

*      precedent  4itf  2^7.  ii.288 


Where  the  word  king  in  an  md  m 
perfonal,  or  includes  1ms  fuc- 
ceifors  Fage  101,  310,  318,  669^ 

706,  707,  708 

)Vhere  fecond  offenfe  is  fubjeded 
to  a  feverer  puniihment,  there 
muft  be  a  convifiion  of  the  for- 
mer, and  judgment  given  there- 
upon 324,  685,  6ii6,  705 

Preamble  of  an  ad  an  eiloppel, 
[and  prefumed  to  be  true]    327 

Tho  25  £.  3.  C^  1  /^.  3.  mentioii 
only  felony,  yet  the)*  extend  to 
treafon,  being  021/  lor  advance- 
ment of  juftice  365,  366^ 

jids  fpeaking  of  fines  or  ranfonis 
at  iing*A  pleafure  meaa  of  his* 
jufiices  375 

Where  commons  alTent  to  an  aJi 
is  not  expreft  in  parliaaient  roll 

397 

The  words  kear  and  determine  in  an 
ad  import  a  trial  by  jury      40$ 

Interpretation  of  an  ad  (efpecial- 
ly  where  a  temporal  interefl  is 
concerned)  is  of  temporal  cog- 
nizance 409 

Condru^ioii  of  many  ads  touch* 
ing  matters  of  ecdeiiadical  cog- 
nizance belongs  to  the  tempo- 
ral judge  ib 

Where  ad  fpeaking  of  king's  fub- 
je^s  extends  to   aliens   kere 

541,  542 

Where  maintainers  denote  main- 
tainers  of  ofienfe,  not  of  parties 

613 
Preeurersy  cewnfeihrs,  aketters  im- 
port  accefiaries  ke/ere^  reeeivers 
or  eomforters  after  614 

Where  an  ad  makes  an  ofienfe  fe« 
lony,  it  incidentallv  makes  fuch 
accdSaries,  as  would  be  acceiTa- 
ries  kef  ore  or  after  at  common 
law,  but  the  fpecial  penning 
fometimes  varies  the  cafe  613, 
614,  615,  632,  644,  70i 
Eyt  fudgment  de  yy  t^  memter  cre- 
ate a  felony,  whereon  eniiie 
corruption  ci*  blood,  efchete  to 
the  lord,  aad  lois  of  dower 

627,  641,  703 

jid   mentioning  inferior    officers 

extends  not  to  fciperJar        649 

Where 
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Where  mSi  making  felony  extend* 
ed  beyond  tbeletter    Page  6%2^ 

654.  ii.  365 

Where  m^  is  repealed  and  re-en- 
aded,or  temporary,  and  expires, 
or  is  continued  till  end  ot  next 
fcffions,  and  before  that  is  <:on- 
ttnued  over,  where  it  (hall  be- 
laid eMtraformamJtatuti  ox  fia^ 
tutwum^  or    of  which  fiatute  • 

667,  706.  ii.   173 

Where  one  ^B  relates  to  another^ 
as  where  former  makes  offenfe^ 
latter  adds  a  penalty,  how  tn- 
didment  to  conclude       ii.  173 

The  feveral  ways  of  providing 
that  there  (hall  be  no  corruption 
of  blood,  &c.  703 

But  tho  there  be  fuch  >  a  claufe, 
king  ihall  have  forfeiture  of 
lands  during  felon's  life,  and 
his  goods,  for  there  is  no  efchete 
to  the  lord,  where  inheritance 
is  faved  to  the  heir  ib 

By  fpecial  claofe  forfeiture  of 
goods,  as  well  as  lands,  may  be 
provided  againfl  ib 

Saving  corruption  of  blood  vtr* 
tuaUy  makes  heir  inheritable, 
and.  laves  dower  704 

Clergy  not  ouHed  without  fpecial 
u'ords  *  ib 

In  all  aBi  making  treafon,  felony 
or  roifpridon  of  treafon,  peers 
to  be  tried  by  peers  ib 

An  aB  makes  ofienfe  felony  in  of- 
fenders, their  counfellers,  pro- 
curers and  abetters,  and  is  ii- 
lent  as  to  acceiTaries  ofttr^  whe- 
ther thefe  implied  ib 

An  aB  making  an  offenfe  by  name, 
as  rape,  ^c.  felony  makes  all 
prefent  aiders  and  abetters 
principals,  tho  only  one  com- 
mits It;  but  as  to  clergy  io 
feme  cafes  it  differs  ib 

If  it  makes  the  offender,  his  ro»/r- 
/tilers  and  abetters  felons,  yet  It 
makes  not  the  eoun/ellers  and 
abetters  principals,  unlefs  pre- 
fent; if  abfeut,  they  are  ac- 
cclFaries  before^  unleU  exprefly 
made  all  principals,  whereof 
only  oncy  a^  what  inflauce  ib 


JiB  making  a  felony,  aad  limit* 
ing  it  to  be  tried  in  a  couoty, 
where  party  taken  without  ne* 
gative  words,  but  cumuUtivr, 
and  party  may  be  indided, 
where  ofienfe  committed    69 \, 

695,  "lO- 

A  fecond  aB  onading  offenfe  fe- 
lony, that  was  fo  enabled  be- 
fore, with  fome  alterations  is 
but  cumulative  "iOS 

If  one  eUi  be  grafted  on  another 
relative  €o  it  for  the  better  ex^ 
ecution  of  the  former,  if  for- 
mer be  repealed,  latter  thereby 
virtually  repealed  i^ 

JlB  making  a  new  felony  of  an 
offenfe  that  confifts  of  a  fact 
partly  in  the  realm,  and  partly 
out,  and  limiling  it  to  be  tried 
where  [offenfe  committed,  fiiall 
be  conftrued  to  be  where  that 
partt>f  the  offenfe  is  committed 
that  is  within  the  realm        J05 

jiB  making  a  new  felony  binds 
not  infant  under  fourteen        ib 

How  aBs  enading  capital  ofienfcs 
are  limited  to  continue         'ZOS 

^B  making  oQenfe  felony,  includes 
mifprifion,  and  party  may  be  in- 
diaed  of  the  latter  only    6b2, 

70a 

Where  a  pui/ne  affirmative  oB  re- 
peals not  a  former  a^  .  '705 

B.  R,  comprifed  within  aB^t  that 
give  power  to  juftices  of  o^er  and 
terminer  iL  22 

But  jufiices  of  peace  are  not    ii* 

4* 

If  a  penalty  be  made  recoverable 
in  any  ot  the  bing*s  courts  of  re- 
cord, to  what  courts  it  extends 

ii.  29 

Where  the  words  no  wager  »/lavJf 
e/fein^  proteBioa^  &c.  ^ail  be  ah 
hwediie  up  the  jurifdidion  to 
courts  that  can  allow  a  protect- 
ion, ^c.  ii.  30 

Where  the  penalty  is  recoverable 
by  original  writy  Ssc.  it  is  re- 
trained to  the  fuperior  courts  ib 

Whether  jufiices  of  gaol-elelgvery 
or  oyer  and  terminer  have  a  ju" 
rifdiaioQ,  where  aB  limits  of-  ' 

fcafo 
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fetffe  to  be  heard  before  jufttcet 
of  peace  ii.  Pa^e  36 

Where  e^  fpeaksorjufticesin  the 
county,  j unices  of  jf^oZ-z/r/iwry, 
or  oyer  and  terwUner  may  hear  and 
determine  it  ib 

^^s  making  new  treafons  to  be 
taken  Arialy  218 

Where  an  mA  for  trial  of  treafon 
is  to  be  taken  firiaiy  U7 

Of  ofTenfes  by  ilatutes,  whereof 
juilices  of  peace  have  not  conu« 
fance  li.  44 

Where  by  a  provifion  per  Jomimm 
re^em  6f  ejus  eoncHium  is  meant 
an  antient  ftatute  ti.  99 

Where  mandaium  domiui  regis  fig* 
nifies  procefit  li.  131 

If  aS  be  probtbitory»  and  by  a 
fabftantive  chmfe  gives  a  reca« 
very  by  adion  of  debt,  Cs^r.  but 
is  (ilent  as  to  indiflment,  party 
may  be  indtded  on  the  prob** 
bitory  claufe,  and  thereon  fined, 
penalty  not  recoverable,  but 
fine  not  to  exceed  it.       ji.  173 

VaU  be  not  prohibitory,  but  only 

if  amj  Jk^U  do  fuck  a  things   it 

Jkaii  fmfeit  51.    recoverable   as 

aibrefaid,  offender  not  tndi^U 

able  ib 

All  penal tf^;inducinz  a  forfeiture 
to  the  kingy  Or  making  a  felony 
or  treafon  are  general  a^s    'u^ 

172 

Where  fatal  to  recite  and  mifre- 
cite  them  or  not      ii.  172,  173 

J^i  ouding  clergy  conftrued  ftt\6^ 
\y  iu  335,  371 

Whether  the  word  murder  includes 
pttit  treafots  ii.  340,  342 

Where  an  aH  oufts  acceffaries  he^ 
fore  of  clergy,  whether  it  necef- 
farily  oufls  principals  not  men* 
tioned  ii.  346,  347 

Whether  outlawry  is  included  in 
word  atiaittder     521.     ii.  350, 

352 

All  feleuies  include  not  piracy    ii. 

370 

One  of  the  reafons  for  making  27 
H,  8.  for  tiansferring  ui'es'  into 
poffcffion  247 

In  mod  of  the  particular  m^s  of 
Vol.  II. 


^  attainder  there  is  a  fpecial  pro- 
vifion that  parties  attaint  (hould 
fi>rfeit  all  tneir  lands,  whereof 
they,  or  others  were  feifed  to 
their  ufe,  and  al fo  a  provifion  to 
fave  from  forfeiture  fuch  lands, 
whereof  parties  were  feifed,  to 
the  ufe  of  any  other    Page  2 1'7 , 

248 

A/ft  taaj  dtverfi^  the  offenfes  of 
accedary  or  principal  according 
to  the  various  pesning  6 1 5 

Vide  fzSmv  fap  ji^tatutejBr,  Jni* 
Uctxnmty  Xicafivu 

Tho  lord  may  feize  it,  owner  may 
retake  it  within  year  and  day 

541 

Difference  betwixt  civil  fuits  in 
compenfatiouem  damui  illafiy  and 
crin^iaal  profecutioQS  im  vin- 
diffam  criminis  commiffl  38 


•     >• 


A'tetosriu 

Fmr  tie  court  of  lord  -Jtlgk  Jletoard 
for  trial  of  peers.     Vide  COUft, 

Item 

Fof  court  before  Jfeward  of  hemfe^ 
Md.     Videi  Court* 

jMi(«na*   Vide  QfKtnefiBr* 

jkMnteBeajGr*  Vide  Certiorari, 
CommifiBnon,  <error,  tfi^fi 
Corpujer^ 

fbVLVCttas^^   Vide  fting,  Xe^ 
iJBioiit 

AitrDujer&  flj^uttur.  Vide^OMi^ 

jkuritp.  VideX«ii« 

ikit(i>iciotu 

No  man  bound  to  fiifpe^  another; 
it  is  the  ad  ofhb  owa  judgment 

490 
W  H^kert^ 
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Where  fu/pUion  willjufiifj  the  im* 
prifonment  of  the  party^  or  juftify 
or  excufe  homictiU^  or  noty    Vide 

aimft,  u.omiciDe,  j^uroer,  auD 

ibtoanjaf*   VideJUrcinp^ 

WaiU   Vide  ^orfeitum 

aral^jer*   Vide  arriaU 

Vmrm.   Vide  ^for&itom 

OWNER  taking  his  goods  again 
not  to  profccute  thed-Bote 

Page  619 
But  taking  them  again  no  offenfe, , 
unlefs  to  favour  the  thief      619 
Judgment  in  theft-bote        ii.  400 

3F.jeft»   Vide  5D.arcmp* 

STofcen.   VideCljeat^ 

arorn*   Vide^ijeriff* 

SToton  and  WtAm^if^     Vide 
31tnetmnmt» 

VratorTe. 

All  inquifitions  taken  by  IherifF 
by  writ  of  meiiui  inquiremium^ 
traverfable  «  416 

If  dozeners  in  Eyre^  or  in  B.  R, 
prefent  efcape  of  a  felon,  where- 
by vill  is  to  be  amerced,  be- 
caufe  this  but  an  amercement, 
prefentment  not  traverfable 

603 

Vide  Coroner,  ftio  oe  ft,  JnqurfJ 
of  AiPffice,  )drerentmmt. 

Ifrealbn^ 

Where  kin?  *s  life  is  concerned,  not 
fafe  caiily  to  admit  an  excufe  by 
roisfbrtunci  tho  a  fa6t  purely 
cafual  cannot  be  treafon         41 

Why  the  offenfe  and  punifliment 
fo  ^reat  59 

Trealon  may  be  committed  againft 
perfonofan  uliarper  61 


What  the  great  brand  of  trea&m 

Page  75 

Of  treafons  at  common  law;  great 
latitude   in   their  con(lru6lioD 

79,  80,  81,  82 

Accroaching  royal  power  an  antient 
and  ufual  charge  of  treafon  SO 

Various  arbitrary  con  (lru£t ions  of 
treafons  in  the  reign  of  R.  2. 

83 

The  ill  cffed  of  an  extrajudicial 
declaration  of  treafon  by  the 
judges  of  that  time  ^% 

21  R.  2:  Of  25  £.  3.  compared 
and  the  difierences  remarked  S5 

Jull  and  expedient  to  lay  an  overl- 
ap in  indictments  of  treafon    ib 

The  unbeppy  confequences  of 
breaking  tne  great  boundary, 
the  25  £.  J.  85,  85 

21  R.  2  repealed  by  I  H.  4.       86 

ObjeClions  againU  conJlfuHi'ue  trea^ 
fans  B6^  87,  293 

The  petition  of  the  commons . 
whereon  25  E.  3  was  made,  and 
the  king's  anfwer  thereto ;  the 
<i<?  is  made  conformable  to  the 
latter  87 

The  f^veral  high  treafons  declared 
by  25  £.3.  91 

Where  a  merchant  (franker  may 
be  dealt  with  as  an  alien  ene- 
my, and  where  either  as  an  alien 
enemy,  or  as  a  traitor  9^ 

With  what  allay  thefe  general 
words  of  Lord  Coke,  an  aliet 
enemy  cannot  be  guilty  of  treafon^ 
arj^  to  be  taken  ib 

Spies  fent  over  by  a  foreign  prince 
in  hoAiiity,  within  that  rule    ib 

For   other    matters  touching  aliim. 

Vide  ailim. 

Treafon  in  compaffing  ileati  of  hingy 
queenj  or  prince^  &c. 

Con  fort  of  hing  or  queem  regent^ 
may  he  guilty  of  compailiug  tlie 
death  of  the  king  within  this  aB 

100 

Who  ihall  be  faid  a  hing^  queen^  or 
their  el  deft  f on  y  or  not,  within  this 
aa  JOO,   lOI,   123,  12* 

Wherein  compaffing  death  of  queen 
or  prince  differs  from  €%mpa^*i 
mort  de  roy  127 

What 
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What   ihalt  be  faid  a  compaffing 
.  if  Iff '/death  Page  107,   108 

Calculating    his   nativity,    not  a 
compaflfing,  tho  a  great  offenfe 

108,  $3\^  335 

Comparing  kin^^s  death,  tho  not 
effeaed  treafon  108 

What  overt-aft  necefTary  to  make 
fuch  compaffing    treafon     108, 

109 

Con  firing  mart  dt  roy^  axld  there- 
upon providing  weapons,  or 
fending  letters  tor  the  Execution 
thereof  is  an  ovcrt-a^  of  com- 
paifing  k'tngy  death  109 

If  men  conlpire  to  imprifon  the 
'king  by  force  till  he  hath  yield- 
ed tO;certain  demands,  and  for. 
that  purpofe  gather  men,  or 
write  letters,  it  is  compaffing 
hinges  death  ib 

A  confpiring  to  depofe  the  \tng  is 
an  overt-a£t  of  comparing  his 
death  1 10 

A  foreign   ambaffador  for    com- 
paffing  kiti^i  death  {hall  be  exe-  . 
cuted  here  for  treafon,  but  for 
other  treafons  (hall  be  remitted 
to  his  own  country  to  be  tried 

117 

Where  an  amhaj/ador  may  he  guilty 

..  of  treafin^  vide  ^mbaffaDor^ 

Compaifing  bywords  not  an  overt- 
adl,  as  appears  by  many  tem- 
porary afls  againfi  it ;  but  words 
reduced  to  writing,  Cs'r,  are  an 
•     overt-aa     1 1 1  to  1 20, 3 10,  3 1 2, 

322,  323 

Words  may  expound  an  overt-aa 
indifferent  in  ilfelf        116,  116 

Whether  words  menacing  king^s 
death  be  an  overt -aa  of  com- 
paliing  his  death     115,  116,  117 

Aiieroblmg  together  to  confi;It 
how  to  kill  the  king  is  an  overt- 
a6l  of  compading  his  death 

119,  120,   121,  122 

Whether  con/piracy  to  levy  war  be 
'an  overt-aa,  unlefs  levied 

119,  133,  145,  148,  322 

Writing  letters  to  a  foreign  prince 
inciting  an  invafion  is  an  overt- 
aa  120,  122 

As  an  overt  aa  mud  be  laid,  fo  it 
muii  be  proved  1 2  i ,  1 49 


If  an  overt  aa  fufficiently  laid  in 
the  indiament  be  proved,  any 
other  may  be  given  in  evidence 
in  aggravation  P^g^  ^^2 

Buying  a  dagger  for  the  purpofe  is 
an  overt-act  of  compa(iingii»^'i 
death  ib 

Affcinbling  together  to  levy  war 
againd  the  king^  either  to  de- 
pofe or  retrain,  or  enfprce  him 
to  any  a^,  or  to  come  to  his 
prefence  to  remove  his  counfcl- 
lors  or  minifters,  or  to  fight  a- 
gainfl  his  lieutenant  or  military 
cornmiHionate  officers,  ^c,  is  an 
overt  acl  of  fame  kind  122, 
123,  13S,  148,  151 

A  levying  war  by  conilruaion,  as 
to  pull  down  all  inclofures,  or 
all  bawdy-houfes,  not  evidence 
of  an  overt-aa  of  compaffing 
king's  death,  when  it  is  dilclofed 
upon  proof,  or  fo  laid  in  india- 
ment, but  it  is  an  evidence 
thereof  till  difclofed        '      123 

Fighting  king's  forces  fent  to  fiip- 
prefs  a  riotous  affembly  is  an 
overt-aa  of  fame  nature         ib 

•7  re  a/on  in  violating  king*j   nuife^ 

&c. 

Who  (hall  be  faid  kin^s  wife,  hi« 
eldeli  fon's  wife,  or  his  eldefl 
daughter,  to  make  the  violation 
of  any  of  them  treafon     128, 

229 

Treafcn  in  levying  ivar  againfl  the 

king. 

te vying  war  only  treafon  within 
this  tf^  111,  322 

What  muft  concur  to  make  levy* 
ing  war  treafon  withio  this  a^ 

130 

Wiiat  (hall  be  faid  a  levying  war, 
or  not     130,  131,  149,  150,  152 

A  bare  confpiracy  to  levy  war  and 
provide  weapons  for  that  pur- 
pofe, though  m  fome  cafes  it  may 
amount  to  an  overt-aa  of  com- 
palling  the  king's  death,  yet  it 
IS  not  a  levying  war  within  this 
aa  131 

Ll2  AiTem- 
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Aflemblmg  many  rioters  to  do  un* 

kwful  a/i*t    if  thejr  be  not  im 

fpeci€  htliiy  nor  have  an?  arms, 

&c.  may  make  a  riot,  but  it  k 

not  a  ievjing  war    Pt^gt  131, 

149,  150,  152 

War  muft  be  levied  againft  the 
king^  C9Mtra^  tbo  itbeaftre^^r- 
rinof  it  is  not  treaiba     131,  149, 

152 

If  on  a  private  defign,  or  private 

quarrel,    it   is  no  levying  war 

againft  the  king     131,  133  f 

138,  140,  r41,  149,  152,  260 

Piflference  between  Setimm  itvatatm 
Of  Mlum  ptrcuffum  tb2 

A  war  levied  againft  the  ktn^  u  of 
two  forts,  exprefly  and  cofl* 
ftruaively.  Firft,  Againft  his 
Ibrces,  ^r.  S^bndly,  to  throw 
down  iaciofures  generally,  to 
inhanfe  (ervants  wages,  aker 
religion,  expulfe  ftrangers,  or 
xemove  counfellors,  or  againft 
any  ftatute,  Qfc-  this  is  alevy 
ing  war,  becaufe  end  public 
19h,  132,  133,  134,  152,  153 

Confpifing  to  levy  fuch  a  war 
treafon  by  feveral  temporary 
#^/  132 

Claufe  in  25  B:  3r  of  confulting 
the  parliament  m  new  cafes 
leaves  no  latitude  to  multiply 
conftruaive  treafent,  ^cry  dan* 
gerous  io  to  do        /  ib 

If  a  war  levied,  cfm(^raton  are 
traitors,  as  well  as  adors      135 

War  levied  to  break  prifons  to  de* 
liver  one,  or  fome  particular 
perfons  out  of  lawful  prifon, 
unlefs  tmprifoned  for  treafon^ 
only  a  great  riojt;  but  if  to 
break  prifons  generally,  it  is 
treafon  134 

100  perfops  m0do  guerriiu  jpflem- 
bled  to  pull  down  bawdy 4ioufes, 
and  marched  with  a  flag  oiv  ft 
ftaff  and  weapons,  and  pulled 
down  certain  boufies,  held  to  be 
a  levying  war  within  this  a/i  by 
all  the  jud^s  but  one ;  object- 
ions to  that  judgment     134,  1 35 

hi  e0ri  of  Efex's  cafe  refolved, 
ihal:  when  ^Hccn  fcnt  lord  keep* 


er  to  him  commatidrii|;  him  ft 
drfmifs  the  armed  people  in  hit 
houfe  and  come  to  her,  and  be  re* 
fufed  to  come,  and  cootiattcdthe 
arms  and  armed  perfons  in  his 
boufe,  it  was  treaiom    /'^sf  r  13a 

That  when  be  went  witk  a  troop 
of  captains  and  others  Irom  hcs 
houfe  into  the  city,  and  there 
prayed  aid  of  theciticens  in  de- 
tente of  his  life,  and  ta  go  with 
him  to  the  court  to  bring  him 
into  the  queen's  prefence  with  a 
firong  hand,  fo  that  he  might  be 
powerful  enough  to  remove  cer- 
tain of  his  enemies  attendant  on 
the  queen,  it  was  treafon,  the 
h€t  in  London  rebellion  ib 

That  the  adherence  of  emrl  tf 
SHHiaMft$9  to  earl  tf  Efftx  in 
Lwdmt^  tho  he  knew  not  iiSanj 
other  purpafe  than  of  a  private 
quarrel,  which  EJrx  had  againft 
certain  fervants  of  the  fat«/v, 
was  treafaa  ia  him,  becaufe  a 
rebellion  in  the  e^rl  of  Bffex   ib 

That  all  they,  that  wertt  witk  £/* 

^/ex  froa  his  hoofe  to  temd^f 
whether  they  knew  ^f  his  de« 
fiKl^  ar  not,  were  traitors, 
whether  they  departed  on  the 
proclamation,  or  not ;  but  that 
thofe,  that  fuddenly  adhered  to 
him  in  LwdM^  and  departed  on 
proclamation  made,  ought  to- 
be  pardoned  ih 

A  declnratioa  of  the  king  and 
lords  [fans  the  commons]  not 
ftt&ieat  within  tfai&  aS     140^ 

260,  263 

Where  30O  perfons  going  in  a 
warlike  manner  with  drams  and 
arms  to  furprtfe  a*  privy  coun- 
fellor,  held  treafon       141,  152 

Breaking  prifon  where  traitors  are 
and  cau6ng  them  to^fcape^  trea- 
fon, tho  parties  knew  not  tbat 
thev  were  there  141 

Marching  witb  a  great  anrnf  mpd* 
fuinimn  mrraiati^  exprels  levj^- 
ing  war,  tho  qo  blows  ftiiici 

144,  145,  152 

A  rebellion  is  a  levying  war  w.i^' 
in  this  aS^  and  by-4Ume  of  ^ 

vyiaj 
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ryinz  war  it  mufi  be  expreft  m 
indiamcnt  Pa^e  144,  145,  151; 

B«re  detaining  king's  forts  or  (bipt, 
or  confpiring  to  take  tbem  not 
ireafon;  adlual  taking  tbem,  by 
force,  a  levying  war  witbin 
25  E.  3.  146,  296,  325 

Detaining  ting'*  towns,  ^c.  pAer 
demanded  by  Hug's  commiffi<Hi* 
er,  and  repelling  an  afTault 
made  by  bim,  is  a  levying  war 
witbin  this  aff      146,  325,  326 

pifierence  between  an  infurredlion 
on  account  of  civil  intereii,  and 
levying  war  146 

l^olding  one's  hoixTe  againfl  the 
flieriff  and  foji  comitmih  with 
force,  and  afiembling  perfoht 
to  oppofc  the  execution  of  a 
writ  of  poffeffioHi  no  treafon, 
))ut  a  great  riot ;  the  like  of 
keeping  poflelBpn  againli  a  ref- 
titution  OB  iodiitmeAt  of  forci- 
ble entry  ib 

Aflauiting  khg*s  Seolenant  in  time 
of  bofiuity  or  rebellion  within 
the  realmi  in  their  march  or 
quarters^  as  enemies^  levying 
war  ib 

4f  on  fttdden  falling  out,  or  injury 
done  by  the  foldiers,  the  coun* 
irymeh  rife  and  drive  them  out, 
it  may  be  a  great  riot,  but  not 

^  levying  war,  except  fome  trai- 
ierous  defign  under  cover  of  it 

lb 

Open  refinance  of  juflices  of  oyer 
aAd  urminer^  onlj'  felony  ib 

^Touching  Jaws  of  treafon  in  /r^* 
land  by  18  /f.  6.  and  ceffing 
foldiers.     Vide  TrefantU 

What  ufually  is  the  overt-a^  of 
levying  war  150 

'W^bcther  the  bare  aflembling  an 
enormous  multitude  for  doing 
unlawful  a^s  without  any  wea- 
pons, &r.  be  a  I'ufhcient  overt- 
ad  of  levying  war  witbin  this 
aH^  efpecially  if  they  commit 
fome  of  thefe  ads  151 

Realm  of  England  comprehends 
tlie  narrow  leas,  invading  king*% 
fiups  in  the  narrow  fea59  levy- 
ing war  €u  /on  realm;  where 
trial  to  be  154 


For  trial  of  treafons  in  Scotland^ 
provifion  made  by  what  flatutes 

Page    155 
What  is  faid  otirelmnd  in  all  par- 
ticulars applicable  to  the  IJlfs 
0/Man^  Jer/tj^  &c,    155,  156, 

157 

Vide  Jrelann. 

Treafon  committed  in  JFales  be* 
fore  26  H.  8.  was  not  inquira- 
ble,  or  triable  before  juflices  of 
§yer  and  terminet^  or  in  B.  R, 
but  before  juflices  afiigned  by 
the  king  in  thofe  counties  of 
H^ales^    where   fa6t  committed 

156 

By  26  A  8.  counterfeiting,  walh- 
ing,  clipping,  or  minifliing 
coin,  felonies,  murders,  t^c, 
and  accedfaries  of  fame  and 
other  offenfes  feloniouily  done 
in  ¥%i/^/,or  anylordlbip  march- 
er nay  be  inotiired  of  and  tried 
before  the  jufiices  of  gaol-deli- 
very, &f.  in  next  adjacent 
county  166,  157 

06  H.  8.  confirmed  by  34  &  ^ 
U.  8.  which  fettles  the  era&d 
feflions,  fo  that  as  to  thoie  of- 
fenfes enumerated  in  26  //•  8« 
juftices  o[  gaot'deiivery  in  the 
adjacent  counties,  viz.  Glut* 
eejler^  Co'r.  had  thereby  a 'con- 
current iurifdidtion  with  juflices 
of  grand  feffions  1 57 

WheUier  26  /f.  8.  extended  to 
treafon  for  compaffing  ling'% 
death,  or  levying  war*  or  whe- 
ther fame  Remained  triable  by 
judices  of  grand  feffions,  but 
now  26  H.  8.  ftands  repealed 
by  1  C^  2  P.  C:^  Af.  as  to  trials 
of  treafon  ib 

For  what  fpecial  purpofes  certiora^ 
ri  lies  into  H^alesy  but  not  as  to 
trial  of  fad,  but  it  fhall  be  fent 
down  by  mittimus  by  7  [27] 
H.%.  158 

Wales  within  England^  and  there- 
fore not  within  35  H,  8.  for 
trial  of  foreign  treafons  ib 

If  treafon,  &r.  be  done  in  Dur^ 

ham^  a  certiorari  lies  to  remove 

it  into  B,    R.  out  of  Durham^ 

L 1 3  and 
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and  to  whom  direded;  but  if 
party  plead  not  guilty^  it  (hail  be 
lent  down  thither  to  be  tried 

Page  158 

Of  treafons^    &c.   in    Tindal  and 

Hexamfiire  ib 

Mkerin^  to  the  kitfg's  enemies. 

Who  (hall  be  faid  an  enemy;  jury 
on  trial  fhall  inquire,  whether 
the  perfpn  to  whom  the  party 
indided  adhered  was  an  enemy, 
or  not,  and  whether  there  was 
a  war  leiween  iing  of  Eugfan^i 
and  that  other  prince,  where- 
unto  party  adheres  1 64 

£nemf  extended  farther  than  kitfg 
or  flate  at  enmity,  even  to  an 
alien  coming  into  Engiand  in 
hoftility  ib 

Duke  01  Norfolk  adhering  to  lord 
Herife^  a  i'ubje^  of  king  of  Scots 
in  amity  with  queen  £//%•  that 
made  an  adual  invafion  upon 
England  without  the  king'^  com- 
iptwpn,  adjudged  a  traitor    1 64 

Who  diall  be  iaid  to  be  a  perfon 
adhering,  and  what  an  adhe- 
ring 165,  165,  263 

If  there  be  wa^  between  England 
and  France^  t^iofe  Eighfi  that 
live  in  France  before  the  war, 
and  continue  afler,  they  are  not 
adherents,  unlefs  they  affid  the 
French  king  \Ti  his  wars,  or  re- 
fafe  to  return  on  privy  feal  or 
pruclamation,  and  this  refufal, 
tho  evidence  of  an  adherence, 
not  (imply  fo  in  itfelf  165 

Whether  lubjefts  of  foreign  prince 
continuing  under  ^/wj^'s  protec- 
tion after  war  proclaimed,  and 
affilHng  the  foreign  prince  be- 
fore renouncing  hisfubjedtion  to 
the  king^  or  an  enemy  flaying 
here  under  /l/«;f 's  fafe  connutt, 
bean  adherent;  in  time  of  truce 
an  hnglijhman  goes  into  France^ 
and  ilays  there,  and  returns  be- 
ture  truce  expired,  no  adhe* 
rence;  bul  contra^  if  he  confe- 
derate with  the  enemy  165,  16*6 


Kingi  of  England  and  France  in 
amity,  the  hin^^  fubjeds  folxcit 
king  of  France  to  an  invafioi^, 
it  is  treafon  and  an  overt-aft  of 
com palfing  i/ff^'s  death,  but  not 
of  aaherence  Fage  167 

An  EngUJhman  during  the  war  is 
taken  by  the  French^  and  fw ears 
fealty  to  the  king  o£  France^  if 
voluntary,  \t  is  an  adherence,  bat 
if  for  fear  of  life,  and  he  retarn 
9s  foon  as  he  can  to  his  allige- 
ance,    this  not  an    adherence 

167,    168 

Delivering  up  the  hing'^  caflles  or 

farrifons  trcacheroufly,    or   bj 
ribery,  an  adherence  168,  1 69 

If  delivered  on  cowardice  or  im- 
prudence, and  not  treacheroufl  j, 
tho  party  fubjed  to  death  by 
martial  law,  not  treafon  by  com- 
mon law  169 

If  detaining  king*%  cafiles  or  forlsy 
or  the  cafiles  of  any  other  be 
barely  fucb,  and  without  ailault, 
yet  if  in  compliance  or  confede^ 
racy  with  a  toreign  enemy,  it  ta 
an  overt -ad  ot  adhering  to  hi»i*t 
enemietf  and  treafon  within  this 
aa  SOS 

By  35  H.  8.  foreign  treaibns  bow 
tried ;  by  the  common  law  tri- 
able in  any  county,  efpecially 
vyhere  ofientiers  lands  lie     169, 

170 

Treafons  on  the  fea  triable  by  fpe- 

*  cial  cqmmiifipn  grounded  oa  2f 

h.  8.  at  common  law  it  might 

be  tried  in  hny  adjacent  coun^ 

1  Mar.  reducing  all  treafons  to 
the  flandard  of  2&  £.  3.  QOt 
only  repeals  treafons  newly  en- 
,  a6ted,  buta^x  declarative,  and 
all  treafons  farther  than  thevenr 
declaration* of  25  £.  3.  extenot 
222,  260,  263,  265,  269,  308 

Killing  chancellor f    treafurer^    &c. 
in  their  place  doing  their  office. 

This  extends  only  to  killing,  net 
to  'confpiring;.  but  if  many  ^on- 

ipire, 
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fptrc,  and  only  one  do  the  a6ty 
they  are  all  traitors  ;  3  ff.  7* 
makes  the  confpiring  felony 

Page  230 

Expofltion  on  this  branch  of  the 
aa  231,  232 

J  lift  ice  oFpeace,'  as  fuch,  not  with- 
in it,  except  he  be  likewife  juf- 
tice  of  oyer  and  terminer        231 

What  (ball  be  faid  feant  en  /on 
place ^  fef ant  fon  office  232 

Touching  principals  in    treafoOi 

-vide  Jfjrmcipai  atiD  aicccffam 

In  treafon  no  acceflaries,  all  prin* 
cipals;  but  quare^  whether  re- 
ceiver of  a  counterfeiter  of  the 
feal  or  money  be  a  traitor  233, 

234^  237 
Gaoler  voluntarily  permitting  trai- 
tor imprifoned  to  efcape,  trea- 
fon 23*1' 
Refcue  of  a  perfon  arrefled  for 
treafon  fame  ofienfe     234,  269 
Breaking  pr^fon  to  inlargc  a  traitor, 
treafon ;  but  he  muft  really  be 
a  traitor                234-,  235,  326 
'Confpiracy  to  inlarge   a   traitor, 
neither  treafon,  mifpriiion,  nor 
felony,  but  a  mifdemeanor   326 
'Offenfes  incident  to  the  treafons 
declared  by  25  E,  3.  are'  vir- 
tually included  within  the  fame, 
as  receiving,  Cs'c.        235,  237, 

238,  269 
Xf  an  aS  make  a  new  treafon,  and 
en  a  61  that  the  offender,  his  coun* 
'    fellors,  abetters  and  aiders  there- 
unto (hail  fuffer  as  traitors,  this 
-'    makes  not  receivers  or  comfort- 
ers after  the  fad  traitors      235, 

236,  328,  376 
But  whether  receiving  a  counter- 
feitfcf  of  coin  withm  25  £.  3. 
where  no  fuch  reftriftion,    be 
treafon  328 

If  off*enfe  be  made  treafon  in  of- 
fender, his  procurers,  counfcl* 
lors,  abettors,  confenters  (with- 
out the  word  thereunto)  know- 
ing receivers  not  traitors,  un- 
lels  the  words  receivers  or  com^ 
forters  be  expreft  236 

Tnp  import  of  the  words  procurers^ 
€OunJellQrs^\^a bettors^    conjenters^ 


aiders^   receivers  and  comfortrrt 

Page  236 
Receivers,    traitors   by  necelTary 
condru^^ion  of  a  new  a^  of  trea- 
fon ib 
Where  an  a^  general,  probably 
receiver  knowing  it  virtually  a 
traitor                                      237 
Certainly  aiders,  &c.  are  traitors 

ib 
He  who  refcueth  one  imprifoned 
for  treafon,  or  fuflfers  him  vo- 
luntarily  to  efcapc,  or  receiver 
of  a  traitor,  (hall  not  be  arraigned 
till  principal  offender  be  convidl, 
and  why  237,  23)i 

Receiver  of  a  traitor  how  to  be  in- 
di^ed  23« 

Jf  indifled  of  the  receipt  in  the 
fame  indictment  with  the  princi- 
pal, principal  to  be  tried  firA ; 
and  if  found  guilty,  then  jur^ 
to  inquire  of  the  receipt ;  and  if 
principal  wt  guilty^  then  to  ac- 
quit both  ib 
Whether  procefs  of  outlawry  may 
go  againfl  receiver  of  a  traitor 
at  fame  time  as  againii  principal 

ib 
What  will  make  a  man  acceifary 
after  to  felony  will  not  make* a 
man  principal  in  treafon       ^39 
How  far  charitable  relief  will  ^o 
it  239,  324-,  325 

The  words  in  1  Mar,  refer  to  trea- 
fons,  not  forfeitures;  the  for- 
feiture of  traitors,  as  to  old  trea- 
fons, (lands  in  force    241,  257, 

275,  283,  309 
Of  declarine  ftreafons  by  parlia- 
ment, and  thofe  that  were  en- 
a^ed  or  declared  between.  25 
£.  3.  Cs*  I  M.  258,  259,  260 
Some  things  cnaded  to  be  treafon 
by  new  and  temporary  laws, 
which  were  treafon  by  25  £.  3. 

261,  262,  322 
An  etfi  for  fafety  of  king*%  perfon 
enadts  an  oflenfe  to  be  felony 
only,  or  a  inildemeanor,  (with- 
out the  claufc,  the  fame  not  be* 
ing  treafon  within  25  E.  3,) 
carries  a  prefumption  with  it, 
that  fame  was  not  treafon  be- 
L  1  4  for^i 
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(ore,  asd  is  a  jadgmest  of  par- 
liament in  point  i^age  261 ,  262 

Commons  impeach  fevenil^oftfea* 
fon,  lordU  only  give  judgment} 
this  not^#r  moiiMtn  Ugis  dccUra* 
iiva  M4 

In  the  tf ^  of  attainder  againft  ihe 
farl  of  SiraffctJ^  proviiio,  that 
it  Ikould  not  be  a  precedent, 
needlefs ;  it  did  not  tgredi  per* 
fonam^  and  was  no  general  de- 
clarative law  to  ferve  23  £.  5. 

26^  270 

Proper  proylfo  in  enabling  new 
trea(ons  to  fave  to  the  lords 
IheTr  liberties,  as  in  cafe  of  fe- 
lon/ (J70 

11  /y.  7.  f9rjptcm  ing  tie  iUUmdanis 
9n  ike  kitig^  in  iis  wart^  is  per* 
peUial  272,  273 

What  4i&s  tar  trials  of  treafon  are 
an  fi>rce,  or  repealed  or  deroga- 
ted ir^va  by  any,  end  whatever 
A«tu4es        9^  nSf  2ai,  316 

Trial  of  treafons  committed  in  ri- 

.    iFer^  (or  ports  witbtn  counttes, 

'    TeAored   to  the  common  law 

282,  )16 

£xpo6tron  of  I  £.  6.  3  C^  4  £.  6. 
^&€t.S.  287,  286 

Wrttieg  of  fcaiKlalous  words  (men- 
-tioned  in  3  &  6  £.  6.  and  there* 
by  made  treaibn)  not  treafon 
within  26  £.  3.  '496 

So  aowch  of  5  &  6  £.  6.  as  eaads 
new  treafon,- repealed  by  1  Jdsr. 
but  the  daufes  in  that  aS  touch- 
ing  trial  of  foreign  treafons,  out- 
lawry of  perfons  beyond  the  feas, 
forfeiture  of  lands,  lois  of  dower 
iland  unrepealed^  and  fo,  au^rd^ 
ing  to  manr^  dotli  theclaufecon- 
cemiiig  two  accufers  '  ib 

In  what  cafes  of  treafon  two  ac- 
cufers are  rec^uired  by  5  C^  6 
£.  6.  whether  it  extends  to  new 
treafon  297,  324 

Whether  I  (sf  2  F.  tsf  M.  took  a- 
way  the  neceflity  of  two  wit- 
nefles  on  the  indiQaeot      298, 

299,  300 

Toudiing  the  competency  of  fach 
witneOes,  vide  ittitmd^ 


Of  treafeos  declared  and  enaded 
from  I  Mar.  tiU  13  Car.  2. 

Page  307 »  508 

1  tfafm  repealed  all  treafons  and 
mifprifioaa  of  treafons  enadled 
£nce25if.  3.  SOft,  310 

1  Mar.  meddles  not  with  thofe 
new  laws  regulating  proceedings 
and  trials,  but  that  done  after 
hy  l(sf2P.Csf  M.  309 

Treafon  generally  fpoken  intended 
of  h^h  treafon  316 

Peremptory  challenge  in  cafe  of 
high  treafon,  reftored;  prifoner 
may   challenge  thirty-five  pe- 
remptorily ^  317 

To  n^ake  a  man  principal  in  trea- 
son by  comfort  or  aid  after  of- 
fenfe  committed,  it  muft  be 
knowingly  32S 

In  new  treafon  aiding  and  eomf^rt^ 
ing  thereof^  treafon  ib 

If  a  phyfician  relieve  afick  offen- 
der, tho  knowing  htm  to  be  a 
traitor,  no  treafon  339 

Some  words  or  writiogs  may  be 
conftrued  to  fitr  up  iniurreaioB, 
and  yet  be  not  within  25  £.  3. 

334 

What  courts  have  jurifdi&ion  in 
treafon  359 

What  the  confequents  of  a  judg- 
ment in  treafon  334 

All  treafons  are  mifprifion  of  trea- 
fon, and  more,  and  he  wboia 
allenting  to  a  treafon  may  be  in- 
dided  of  mifprifion  of  treafon^ 
Vkimg  pleafes  '    $74 

Jdifprifion  of  treafon  may  yet  be 
tried  according  to  33  if.  $•  6k 
trialtof  treafon  in  foreign  coon- 
ties  ib 

In  mifprifion  of  treafon  or  felooyt 
or  acceifary  thereto,  a  peer  tried 
by  peers,  tho  indidmenl  bv 
common  grand  inoueft  in 

If  a  perfon  arraigned  of  high  trea- 
fon fland  mate,  be  (ball  oe  con- 
vided  ^»,  382 

Treafon  is  felony,  tho  more,  and 
the  king  may  proceed  apanA  i 
traitor  for  felony  only  497 

2^£. 
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^5  E.  S.  cftrrajiiuctlltdtkejh' 
tute  •/  furvtytLmce    ii.  /*«£^  330 

Before  25  £.  3.  what  treafons  of 
greater  note,  what  cflefsiiot« 

ii.  59 1 

finct  iht  Authvr  nm9U\  in  notii] 

339  to  342 

Whetitr  in  awf  cafe  «  bod  compoi 

mentis  can  commit  ireafimp     Vide 

For  treafint  in  maintaining  P^^^ 
fuprcmacy^  in  reconciling  and  he^ 
ing  reconciled  to  ike  ptpifi  reli* 
gi^Vy  and  in  bringing  in  pope^s 
bulls  J  and  for  treafimi  committed 
byjefniti^  &c.     Vide  ]KfltgiOIU 

for  treafon  in  connterfeitin\  the  coin^ 
Vide  Coin* 

in  counterfeiting  the  great  and  privy 
fcaUy  priity  Jignet  and  fign  ma- 
nual. Vide  ^eal  ano  Sbiin 
manuals 

Jtr   petit    trtafoa.      Vide    |^^ 

X^reafon. 

Wktre  Mlitn  may  be  guilty  of  treafon^ 
or  not.    Vide  aHlin* 

Vide    ^Uio^nce,     Corruption 


Pemt  takes  Sar9n*%  goods,  and 
delivers  them  to  S,  wiio  know- 
ingly carries  them  a  way,  tref<- 
pafs      .  PaoebU 

In  trefpafs,  where  it  is  of  their 
own  poiTeffion,  the  executor,  or- 
dinaryr,  ^c.need  not  rhew  their 

^^•vM    «a»c.^   514,615 

Vide  SuSi&itton. 


rrial. 

Byinry  the  bed  method  of  trial  33 

Wiere  a  Bon  compos  mentis  >|«i/ 

be  triedy  or  not^  and  vtkere  court 

in  difcrfiicn   may  difckarge  the 

,V«'y  •fkimy  vide  3»je^ 

Where  felony  by  ftatut^  limited  to 

a  fpeciai  juriididion,  and  man«* 

ner  of  trial,    mifpriiion    of  it 

triable  by  a  coinmon  jury  and 

general  commiffioners  of ^y^  and 

terminer  ^55 

On  8  H*  6.  againfi  avoiding  re^ 
cords  trial  to  be  one  half  by  the 
clerks  of  the  court,  and  the  o* 
ther  half  by  others  65  \ 


anil    l&mitutiaa    of    IKOOD,    Tr{alofa//V«f  for  felony  to  be  i^r 
^OtfcitUW,  JnOUttmnt,  JuDBss         medietatem  lingum  li.  «7l 


mrae.  ^i^rifion>  Jiitce(6tp, 
8ltar» 

JTreaftttf^trofae^    Vide   Jfran^ 

Chance  excofeth  from  felony,  but 
not  trefpnfs  472 

Trefpafs  lies  for  taking  away  dogs, 
bears,  &r.  or  their  whelps  512 

^t  lies  for  church- wardens  for  tak- 
ing bona  Csf  catalla  parockiancmmi 
fubUance  of  declaration  ib 

}f  A.  take  away  the  hay  or  com  of 
B.  and  minele  it  with  his  own 
heap  oimock,  or  take  the  cloth 
of  A  and  embroider  it,  6.  may 
retake  the  whole  heap  or  flock, 
or  garment  and  embroidery, 
and  oe  not  gui^y  ev«n  of  tref- 
pafs 513 


Whether  indi^ment  be  a  diilin& 
thing  from  the  trial      221,  298 

Inji  peer  tried  here  by  a  common  • 
jury  165,  317,  693 

Tmtcking  Jury  frocefs. 

If  venire  fac.  or  dipingas  be  er- 
roneous, and  would  make  judg- 
ment fo,  if  iiled,  but  being  not 
filed  is  aided  by  18  EU%.  court 
never  compels  clerk  to  ^\e  fuch 
writs  afler  verdid,  much  lefs 
puniihes  them  for  not  doing  it 

if  offenre  committed  in  county, 
where  B.  R.  fits,  and  indid- 
roent  be  taken  there,  B.  R. 
may  proceed  de  die  in  diem,  and 
there  need  not'fifleen  days  bei> 
tween  tejie  and  retura  of  venire 

ii.  3,  360 

And 
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^nd  fo  if  inJidment  was  taken 
before  jufticci  of  peace  of  fame, 
and  removed  into  B,  R,  by  cer^ 

•  liorati]  but  cButra^  if  taken  in 
another  county  than  where  B,  R. 
fits  ii.   Page  3,  560 

Oi  venire  f4^€>  iffuihg  out  of  ^.  R, 
how  to  bear  tefie^  c/c.     ii.  2  0 

Jufiices  of  oyer  and  terminer  iffue 
a  general  precept  (or  the  return 
of  twenty-four  jurors  to  try  the 
itiiie  between  kitig  and  priloners 
to  be  arraigned  ii-  26|<27, 

260,  261 

After  the  prifoners  sire  arraigned, 
and  have  pleaded  to  the  coun- 
trv,  a  precept  iffues  in  nature 
Ota  venire  fac.  when  fuch  pre- 
cept bears  tejie^  and  when  re- 
turnable in  whofe  name,  and 
under  whofe  feals,   it  mu(l  be 

ii.  261 

Jf  they  make  it  returnable  any  day- 
after  the  firft  day  of  feffions,  they 
inutl  make  an  adjournnent,  and 
record  it  ib 

Juftices  of  gaol-dclivcry  after  pri- 
foner  hath  pleaded  may  take  pan- 
nel  from  (heriff  without  making 
any  precept  to  him  ib 

HVbether  proqels  be  by  writ  or 
precept,  as  well  the  award,  as 
writ  or  precept  muft  mention 
truly  the  'vifne^  and  where  it  is 
only  by  award  without  writ  or 
precept,  as  in  cafe  of  juftices  of 
gacUetelivery^  the  award  ought 
to  mention  the  vifne         ii.  262 

Ii' murder  befuppoled  at  D,  venire 
fac,  mull  be  tie  vicinrto  D»  if  at 
Brifiul  de  vlcineto  Bnftof^  be- 
caufe  a  city ;  yet  Je  vi  cine  to  ci- 
vitatis  BrifiQly  tho  alfo  a  county, 
good  ib 

If  itroke  be  laid  at  B,  and  death 
at  C  how  infne  muft  be  ib 

Where  Aroke  in  one  county,  and 
death  in  another,  vi/ne  (hall  be 
from  place,  where  party  al- 
ledged  to  die  ib 

\{  murder  be  laid  in  quad  am  pla^ 
ted  vocat.  King-flreet  in  par^cA, 
Snn30  Magarita:  apud  Wefhn. 
>v hence  vijne  to  arije  ib 


If  murder  be  laid  apud  B .  in  p0r§ci 
de  C.  whence  vifne  Qiall  be 

ii.   Fflge  262 

Vill  or  hamlet  may  be  within  a    > 
parifb,   and  a  parifh   may  con- 
tain many  vills        ii.  262,  263.    , 

Foreign  pleas  triable  by  a  jury  of  , 
fame  county,  where  party  in-  ' 
dialed,  except  in  treafon  ii.  239    ^j 

Tho  venire  fac.  is  only  to  return 
twelve,  yet  fiieriflf  ought  to  re- 
turn twenty- four,  the  general 
precept  that  iifues  before  a  M- 
Sons  of  gaohdeHvefyj  oyer  and 
termimr;  and  peaee  is  fo  return 
twenty-four,  but  commonly  for- 
ty-eight are  returned        ii.  2^ 

Several  indicted  for  one  felony, 
jufiices  may  ifTue  one  or  feveral 
%'enire  fac.  or  awards  of  that 
kind  ii.  265,  268 

If  it  be  joint,  and  one  challen^ 
twenty  peremptorily,  or  for 
caufe,  jurors  challenged  Iball  be 
drawn  againil  all,  and  fo  in  ap- 
peal ii.  265 

Expedient    to   make  out  |evera] 

venire  fac,    and    if  pannel   be 

challenged  off,   yet  forty  t^hs 

may  be  granted  on  each  vem't 

foe.  ib 

If  venire  fac*  in  appeal  be  oncc 
granted  jointly,  it  cannot  be 
levered,  neither  can  there  be  fe- 
veral talesy  for  if  venire  fac^ 
be  joint,  tales  mufl  be  joint, 
and   fo  in   cafe   of  indidtment 

ii.  26S,  26* 

Before  jufiices  of  gaol-delirferjf 
where  only  one  award,  tho  ^t 
hrll  it  be  joint,  and  pannel  ac- 
cordingly returned,  and  the 
prifoners  challenge  peremptorily 
feveraily,  whereby  there  are  not 
enough  left  on  the  pannel  to  try 
them,  a}id  a  tales  is  awarded  re<* 
turnable  the  next  da^  yet  court 
may  fever  firft  avvaR^  and  alfo 
the  tales  ii.  264 

Record  being  made  up,  the  award 
is  made  on  the  roll,  which  tbo 
juftices  of  gaol-delivery  may  n)0« 
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del,  as  they  pleafe,  at  any  time 
before  trial  ii.  ?agt  1^64 

On  the  writ  or  precept,  or  com- 
iU3nd  to  the  fherift  be  cannot 
return  a  manda'vi  balUvoj  as  in 
fome  cafes  of  appeal,  writ,  ^c. 
being  for  the  ktitg  ib 

1\\e  analyjis  of  the  writ  of  ven're 
fac,  ib 

They  of  one  fide  of  the  county 
are  by  law  de  vicineto  to  try  an 
offenie  of  the  other  fide  of  the 
county  ib 

jjuftices  of  gaol-delivery  and  peace 
have  pQwer  to  reform  the  pannel 

ii.  36,  156*,  265 

Ufual  for  the  judge  on  crown-fide 
to  fend  fgr  a  jury  to  judge  at  «/^ 
prius  ii.  265 

Jf  procefs  be  in  B.  R.  and  jury  fill 
not,  or  be  Challenged  ofif,  fo  that 
there  is  not  a  full  jury,  there 
ought  to  iffue  a  difiringas  jura" 
iores^  and  a  command  to  return 

^  z  taks  ii.  265,  266 

put  if  whole  jury  be  challenged 
off,  then  there  fhall  be  a  new 
venire  /ac.  and  if  none  appear, 
then  a  difiringas  juratores  (liall 
iffue,  and  no  tales  ii.  263 

Jf  a  full  jury  appear,  and  befpre 
they  are  fworn,  one  of  them 
dies,  fo  that  there  remains  not 
a  full  jury,  a  talts  fhall  be 
granted;  and  fo  if  a  juryman 
dies  after  returned  and  iwore 

ii.  266 

Jf  a  taks  iiTue,  and  they  do  rwt 
appear  full,  or  be  challenged 
off,  fo  that  thofe,  that  appear 
on  principal  pannel  and  tales 
make  not  up  a  full  jury,  an- 
other tales  may  be  granted      ib 

)o  felony  a  tales  may  be  granted 
of  a  greater  number  than  the 
princinal  panpel  in  refped  of 
the  challenges,  fo  that  there- 
may  be  forty  tales^  or  more; 
but  if  feveral  fucceeding  tales 
be  granted,  the  latter  mufl  be 
lets  in  number  than  that  which 
was  next  before,  unlefs  the  ar- 
ray of  the  preceding  tales  be 
<}ua(hedy  and  then  the  numher 


of  the   next  may    equal   it 

ii.  Page  265 

The  times  between  tefie  and  return 
of//i/eimufi  be  as  in  principal 
venire  fac^  ib 

If  indi6tment  be  before  judices  of 
oyer  and  termimr^  the  iaies  as 
well  as  principal  panoel  ought 
to  be  in  the  name  of  three  juf- 
tices,  an^  may  be  returnable 
de  die  iA  diem^  or  de  kord  in  h^ 
ram  of  lame  day  ife 

As  to  all  other  makers,  they  agree 
with  proceedings  in  B.k.  a- 
bove-mentioned  ib 

Before  juHices  o£ gaol-delivery  no 
.  particular  precept  to  return  ei- 
ther jury  or  tales,  but  the  ge- 
neral precept  before  the  feffions 
and  the  award  ib 

And  yet  there  is  an  inflance  be- 
fore juflices  of  peace  znd  gaol^ 
delivery  of  a  tales  granted  re- 
turnable the  next  day      ii.  267 

After  not  guilty  received  and  re- 
corded fheriff  returns  pannel  of 
iury  ii^  293 

here  trial  of  treafon  or  f^elon/ 
fliall  be,   vide  COUlltp,  COUn* 

tpi&alaeine* 

irhere  „e'U,  trial  fiall  he  granted^ 
vide  petit  jury  in  titulo  JUrP* 

Vide  3[rrti8nment,  Certiorari, 
Cl}a  (enge    Court,  (Cbtoence 

3unfD«tion,  %\xfivitfi  of  ^tl 
fife  anD  iliifi  priu0,  3fm!ice  of 
i6^.  iRmg'jflr  iBenclj,  g>m 

arruff.   Vide  ^orftiture* 
Vixm,   Vide^jeriff, 

5tlemre  fiKiajer^    VideirraU 
Mtnw^   Vide 


ON  indiaroent  of  treafon  in  ad* 
Bering  to  king's  enfmies^  what 
jury  fhalj  inquire  of  164 
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In  »ll  eafes  of  infimcy,  infanity, 
&r.  if  one  uncapable  to  com- 
ttit  a  feiony  be  ind  idled  by  the 
grand  iA^ue/l,  and  thereon  ar* 
raignedy  petit  jury  may  either 
iiud  him  ntt  %uiUy^  or  find  the 
natter  specially,  and  how,  and 
IbereoQ  court  gives  judgment  of 
actnitttal  Page  28      it.  S03 

Itiit  if  one  in  fuoh  cafe  be  arraign- . 
ed  OH  indidment  of  murder  or 
mantiaughter  by  coroner's  in- 
«|iieft,  there  if  party  committed 
the  ia&y  jre^ufarlv  the  matter 

.  ought  to  be  (pectatiy  found,  be- 
caufe  if  the  Jury  nnd  him  «»r 
guilty^  they  mult   inquire  how 

tarty  came  by  hit  death,   and 
»w  IB  that  caie  they  mull  find 

ib 

3Bt  if  be  be  firft  arraigned,  and 

.    acquitted  oa  the  indictment  by 

the  grand  ioqueA,    and  found 

00/  gniltf^  bo  may  plead  that 

aequittal  oo  his  arra^timent  on 

the  coroner's  inqiiell,  and  that 

will  difcharge  him.   and  petit 

jury  frail  inquire  farther  how 

.    be  came  by  his  death  39 

If  prifoner  indifled  of  morder  or 

Aanflaugbter  by  grand  inqueft 

W  acquitlfd  by  petit  jury,  they 

fay  fo  and  nio  more,  and  only 

inquire  of  tbe  flight ;  but  if  ac- 

quitted  oo  pleading  to  coroner's 

,  inqoeft,  petit  jury  alfo  find,  who 

killed  the  party,  if  they  do  not 

know,  bow  in  that  cafe   they 

iind     ii.  64,  65,  300,  301,  304, 

305 

If  indictment  be  of  murder  or  man*  • 

daughter,  and  on  trial  it  appear 

to  jury  to  be  involuutary,  (as^r 

inJQVtunium^    or  J^    tie/entUmio) 

jury  ought  to  find  tii^.  fpccial 

matter,  and  conclude,  ^t  fie  per 

infortunium^   tsfc*  and  not  gene- 

rally,  that  it  ^i%  per  infw  mnium^ 

(sfc.  for  on  the  fpecial  matter 

found  court  may  give  judgment 

agaiiifl    concluiion     of   vcrdid 

471,  476»  477.     ii.  302 

If  ji^ry  find  liim  not  gui/ty,   they 

,   2|iuU  inquire^  whetlier  ^v.^ied; 


and  if  tfc^  (band  be  did  fly, 
tiiev  muft  inquire  of  bis  goods 
ana  chatt'ek^  which  is  an  in- 
queft of  office  and^iavei  fable 
Pa^e  362,  493.     ii.  301 

Where  one  of  full  age  (hall  be 
found  guilty  of,  burglary,  and 
an  infant,  who  was  principally 
concerned  in  it,  not  guilty     556 

B^rem  (ball  be  found  guilty,  where 
feme  In  his  prefence^  and  by  bis 
coercion  commits  l>urglary,  or 
larciny,  but  (he  (ball  be  acquit- 
ted 45,  616,  556 

If  indictment  comprifes  burglary 
and  felony,  prifoner  may  be  ac- 
quitted  of  burglary,  and  cod« 
vi^ed  t>f  felony  within  clergy, 
or  he  may  be  acquitted  of  the 
felony ;  but  qm^re^  whether  he 
can  in  that  cafe  be  co&Yided  of 
burglary        559*  560.     ii.  302 

Where  burglary  felony,  and  felo- 
ny on  5  i^  6  £  6.  ore  joined  in 
one  iiididtment,  prifoner  may 
be  acquitted  of  one,  and  con* 
vidled  of  the  other  two         560 

If  he  be  found  guilty  of  barglary, 
and  not  of  freating,  he  may  be 
convidled  of  burglary  f  and  if 
acquitted  of  burclary,  be  may 
be  convid  of  felony  within  5 
0/  6  £.  6.  and  if  acquitted  there- 
off  he  may  be  coavid  of  lArctny 

561 

If  A.  kills  B.  upon  affaaJt  made 
on  him  in  executing  procefs,  dr 
in  his  own  defenfe,  in  the  high* 
way,  or  in  defenfe  of  bis  houfe 
againft  per  funs  come  to  rob  hiia* 
on  not  guilty  pleaded,  be  ought 
to  be  acquitted         ii.   15ft,  303 

In  treafon  or  felony,  if  any  e/ckeU 
or  forfeiture  of  land  be  conceive 
cd  in  the  cafe,  petit  jury  ought 
to  find  true  time  of  ottenfecom* 
mitted  '361.     ii.  179^  291 

In  petit  treafon  prifoner  may  be 
acquitted  thereof,  and  be  con- 
vi6t  of  murder  or  manilaughter 

ii.  184 

Where  there  was  once  a  writ  [of 
exigent],  and  record  lince  lolt, 
on  cire^mitances  the  jury  vajr 
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find  the  rccordi  lliio  aot  (hewn 
in  evidence  it.  Pagi  1207 

Where  two  indiSmenta  for  fame 
fa6i;  one  of  «iurder»  the  other 
on  I  Jae.  ^ftaHinfr\  how  ju« 
ly  to  find       468.     ii.  239,  240 

}fdure(s  n&d  coropulfion  will  ex- 
cufe  Ihe  prifonejrt  jUr^r  on  ge- 
neral iifue  ought  to  find  accord* 
ingly  ii.  258,  259 

IS  A.  he  indided  for  a  robbery  or 
murder  in  wrong  coonty,  he 
ought  to  be  acquitted^  but  var i* 
ance  between  iadifiment  and 
evidence  in  the  viJl  immate- 
rial ii.  291 

If  verdiA  be  given  by  miAake  or 
partiality,  jury  may  re^ify  it 
nefiire  recorded,  o^by  advice  of 
couftgo  together  again,  and  re- 
confider  it  ^  ii.  299,  300 

If  recorded,  they  cannot  retradt  or 
alter  it  ii.  300 

In  felony  or  treafon  no  privy  ver- 
.  6i6t  can  be  given  ,  ib 

If  one  be  indided  de  mTte  cujufm 
dam  igmiif  jury  (ball  he  charg- 
ed to  tell  his  name,  if  they  can 

ih 

Where  priiener  was  acquitted  of 
robbery,  court  antiently  com- 
pelled jury  to  prefent  who  did 
it,  hut  now  cMtra   ii.  300,  30(1 

If  coroner't  inqued  /mper  vifum 
€9rp9rit  preCent  a  fugam  fedt^ 
and  party  be  arraigned,  and 
plead  lo  that  indi^meat,  jury 
not  charged  to  inquire  of  the 
flight^  AM  why  it.  301 

Jury  may  find  a  ipecial  verdidl,  or 
i^ay  find  prifoner  guilty  of  part, 
ana  not  guilty  of  the  reft,  or 
find  him  guilty  of  the  fadt,  but 
vary  in  the  manner  ii.  301,  302 

One  jodided  of  robbery  may  be 
fottnd  guiky  of  felony,  and  not 
robbery  Ii.  302 

So  where  indtfimeiU  charges  the 
Jnrcioy  to  btt  cimm  ^  Jtcrttk  m 
ftrfind  ib 

One  iadiAed  on  1  Jac,  rfjtah^ng 
c9Htra  fprmam  ftaK  may  be  ac- 
qnilitediMrtbe  mH^  and  coavi^* 
ed  of  manflaughter  -  ib 


One  iodided  of  grand  larciny 
may  be  convided  of  petit  larci- 
ny ii.  Pdg€  302^ 

One  indided.  of  murder  may  be 
convicted  of  manflaughter       ib 

Where  coroner's  inqueft  found 
that  it  was  per  inforiuntBrn^  and 
jury  found  him  genetaily  e«r 
guUtj^  tho  fad  appeared  to  bo 
tMfwtuuimm^  verdid  of  mT  gukif 
recorded  ii.  3PS 

If  coroner's  inqaefii  ii«d  not  the 
(pecial  matter,  but  murder  or 
manflaughter,  and  prtfoner  is 
arraigned  on  it,,  and  pleads  mat 
gMiltf^  and  Oft  evidence  it  appeara' 
that  the  pritoner  killed  the  man, 
but  not  felonioufly,  in  tbis  cajb 
jury  Cannot  find  a  general  mu 
gmiltf^  httt  muft  find  that  the 
prifonei;  did  it,  ajKl  the  manner 
how,  and  this  to  be  entered  of 
record,  as  in  cafe  of  a  verdidh 
fe  defendendQ  ii.  304,^  34»> 

Many  fpecial  verdids  have  been 
found,  as  on  1  Jat^  of  fiahbing 
fo  on  the  point,  toketker  murder 
•r  mit;  bat  it  i9  difficult  tofia^ 
them  Co  that  judgment  be  given 
for  murder,  and  why      ii.  395 

Rarely  on  any  fjpeeinl  verdid, 
where  queftuMi  murdtr  tr  man* 
Jlaugkter^  judgment  given  for 
rourder»  but  commonly  men* 
fleughter  ib 

Felony  laid  as  ceqotred   by  mff 
ouiong    clergy,    but    evidence 
comes  not  up  (o  it,  where  pai- 
foner  (hail  be  convided  of  ^m** 
pie  felony  ii.  336^ 

Wkert  verdi/t  av^iJad /ar  mi/df" 
meam>rs  of  furyy  &€.  the  Jpidfi^ 
matter  bcmg  indor/ed  on  the 
pofiea,  wide  petit  jury  fub^titula' 

Vide  ®btlKtW« 


For  eommifioni  of  egret  amd  termi- 
ner for  tJke  t/rir^,  ikt  9xt€Ht 
thereof^  and  maimer  tf  trials 
leUkm  tke/ame^  vide  ^oiirt« 
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gi&.  Vide  ftxfntwce,  Sbtatvtttg 

IF  a  felon  waive  the  goocfe  (lo« 
len  without  any  punuit  after 
iua^  thofe  goods  are  not  in  law 
S^a  waviataf  nor  forfeit  to  the 
iin^  or  lord ;   bat  if  he  waive 

'  them  on  purfuit,  then  they  are 
Sona  toaviata^  and  forfeit  to 
the ^/frj^ or  lord         ^    Page  b^\ 

This  forfeiture  i<  not  like  a  ilray, 
where,  tho  the  lord  may  feize, 
yet  owner  may  retake  them, 
within  year  and  day;  but 
here  true  owner  cannot  feize 
his  own  goods,  tho  on  frefh  fuit 
within  year  and  day  ib 

How  a  man  (hall  obtain  rcftitution 
of  goods  waived  ib 

Before  26  ff.  8.  no  treafon  or 
felony  committed  in  ff^ales  was 
inquurable  or  triable  before  juf- 
tices  of  oyer  or  ter miner ^  or  in 
B.  R.  in  Englandi  but  before 
juflices  affi^ned  by  the  king  in 
thofe  counties  of  Ifales^  where 
fad  committed  156 

But  by  the  fame  aff^  what  oflfenfes 
ami  acceflaries  of  the  fame,  fe- 
lonioudy  done  in  ffales^  or  any 
lofdihip  marcher  may  be  in- 
quired of,  and  tried  before  juf- 
tices  of  gaol-delivery  and  the 
peace,  in  next  adjacent  county 

156,  157.  ii.  38 

This  a^  confirmed  by  the  great 
ftatute  of  ITalts  34.  ^  35  H.  8. 
which  fettles  the  ^rand  feffions 
and  juftices  thereof  1 57 

As  to  offenfes  mentioned  in  26  H, 
8.  juftices  of  gaol-delivery  in  the 
adjacent  counties,  and  what 
counties  theft  are,  had  thereby- 
a  concurrent  jurifdi6lion  with 
the  juftices  of  grand  feilions    ib 

But  whether  26  H.  8.  extended  to 
treafon   for    compaffing   i/>^'s 


death,  or  levying  war,  or  wlite- 
ther  fame  remained  only  triable 
hy  juftices  of  grand  fcftion$, 
doubtful;  but  now  26  H.  8. 
ftands  repealed  by  1  Csf  2  i'.  & 
Jl/.  as  totrial  of  trealbns     Po^e 

157,  282.  ii.  Si? 

In  other  criminal  C9ufes  oet  capi- 
td,  as  in  indictments  of  riots, 
they  may  be  removed  int0  B, 
R.  by  certiorari  i  and  when  if* 
fue  is  joined  they  may  be  tried 
in  next  BngUfi  county  ib 

Whether  a  certiorari  lies  into 
ff^aies  on  indidment  of  treafon 
or  felony  1 58 

It  feenis  ft  may  iflue  for  fpecial, 
and  what  purpofes,  but  not  as 
atrial  of  fadt,  but  it  fliall  be 
fent  down  by  mittimus  accord- 
ing to  6  H.  8.  ib 

H^aies  withing  realm  of  EnglanA, 
and  therefore  not  within  35  H, 
8.  for  trial  of  foreign  treafons 

aOan 

t 

Jus  glaAiij  both  civil  and  military, 
and  fo  is  power  of  making 
peace,  inter  jura  fummi  imperii  ; 
none  can  levy  war  here  without 
the  kings  commilTion     130,  159 

War  fucceeds  beft  when  concerted 
with  the  parliament  159 

What  ftiall  be  faid  enemies  of  the 
kingf  fubjeds  pot  properly  Ao/- 
tesy  but  rebel « or  traitors  ib 

The  fever&l  kinds  of  peace     1 59, 

160 

A  truce  defcribed  159 

A  league  explained,  and  diftribu- 
ted  into  its  feverai  kinds     159, 

160 

Uhi  keUuni  mn  ejty  pax  eft    -       160 

War  by  the  Spaniards  on  the  Indi- 
ans under  pretence  of  religion, 
injurious,  tho  there  intervened 
no  former  articles  of  peace  be- 
tween them  ib 

War  divided  into  bellum  J^emne 
&  nou/olemne  ib 

What  circumftances  a  folemn  war 
amongft  the  Romans  had  attend- 
ihgit  160,  161 

Thefe 


CONTAINED  IN  THE  TWO  PARTS. 


Theie  folemn  denunciations  of 
war  had  place  only  in  offenfive 
or  invafive  wars,  and  even  then 
had  many,  and  what  exceptions 

Page  \6k 

Many  of  tfacfe  antlent  folexnitiities 
antiquated ,  162 

l£Je/aS§tthere  be  a  war  between 
princes,  they  and  their  fy^jt^s 
ar9  Aofies  to  each  other  ib 

Of  the  modern  pradice  of  arms 

162,  163,  164 

The  wars  we  have  ba4  with  fo- 
reign kings  divided  into  fpecial 
and  general  162 

Special  ufually  called  marque  or 
repri/alj  fubdivided  into  par- 
ticular and  general  marque  or 
reprifal  162,  163 

Vide  jBarque  or  3Re)>riM* 

General  rtprijal  may  grow  into  a 
formed  war ;  an  inftance  there- 
of between  us  and  the  Dutck 

164 

A  general  war  of  two  kinds  ;  bcl^ 
ium  foUmnitlr  denuntiatum^  or 
helium  non  Memnitir  denuntia^ 
tum^  both  tllunrated      163,  164 

A  war  may  be  between  two  king- 
doms without  any  proclamation 
or  indidtion  thereof,  or  otjier 
matter    of  record  to  prove  it 

164 

When  the  ^'«f 's  courts  are  open, 

it  is  time  of  peace  in  judgment 

•  of  law  347 

In  time  of  war,  if  one  enemy 
plunder  or  rob  the  houfe  of  an- 
other, it  is  only  an  adof  hoflili- 
tv  565 

Oienfes  of  this  kind,  committed 
on  foine  of  fame  party,  or  o- 
thers  who  are  not  in  an  hoAiie 
iiate,  are  felonies  ib 

Vide  2:rra(bn» 


Warranto 

For  *toarranU  to  arrefi  feUns^  vide 

3rreS,  iuSice  of  i^eace* 

Ft  tuarrantj    to  Jearch  for  ftolen 

goods^  vide  3iufticeof4efdCe» 
Vide  Commitmentt 


IDarren*  Vide^tatfi^ 
inters,  or  SBeregilo^ 

All^ongtt  the  Saxons  a  cemttvuta- 
tion  of  judgment  of  death  in 
cafe  of  homicide  ;  but  if  partv 
infolvent,  he  was  to  fuffer  deata 

Fage  7,  «. 

How  long  this  cufiom  prerailed^ 
and  how  it  came  to  furceaf e    ib 


Before  1  Jac.  it  was  not  felony, 
becaufe  it  wanted  a  trial  [bow. 
far  1  yac,  derogated  from  by 
d  Geo.  2.  vide  ad].  429 

Vide  Sftlony  bp  satatute,  3{U^ 
ligion^ 


Whether  5  Co*  6  £.  6.  requiring 
two  witneffes  on  trial  and  in- 
didment  of  treafon  extends  in 
law  to  new  treafon s  made  after 
the^A    297,  324.  ii.  287,  288 

If  a  new  treafion  wfere  made  by  a 
'fubfequent  aS  without  any 
claufe  direding  indidment  or 
trial  in  any  other  manner  than 
is  appointed  by  this  tf^?,  there 
muu  be  two  lawful  accufers, 
both  on  the  indidment  and 
trial  ib 

If  there  be  by  a  fubfequent  ja^ 
any  derogatory  claufe  from  this 
0^,  then  there  need  not  be  two 
witneffes  ib 

Whether  by  any  aff  this  be  re- 
pealed or  derogated  from  ,with 
refped  to  indidment  or  trial 

*         297  to  301 

As  to  eonnterfeiiing  coin%  tr  Jo 
muck  as  vjas  treafon  for  impair'- 
iugit,  by  I  ^  2F.^  M.  it  Is 
exprefly  provided,  that  no  other  . 
evidence  iliall  .be  requifite,  ei* 
ther  on  indidment,  or  trial, 
than  was  before  1  £.  6     22),. 

297,  298^  ii.  287 

As 


A  TABLE  OF  ^THE  PRINCIPAL  MATTEHS 


At  to.dippbg  and  wailiui|,  $  Csf 
18  Eiix.  in  exprefs  terms  re- 
quire only  a  coovt^ioo  «k1  at- 
tainder, .  acconfmir  to  the  ¥rdtr 
uni  <9uffe  of  tke  7tftv,  and  §  0 
€  B,  6,  it  fo  far  derogated  frem 
bj  thefe  a^s  Fmge  321 ,  297, 298, 

As  tp  all^tier  trtafont  tki^c^ntef 
Jii^^  efypmg^  mid  wq/l^ 
r»i%  I  <i  2  P.  fo  M.  Iiadi  fta- 
ken  away  aeceffity^  two  wit- 
nefles  on  trial,  bat  whether  it 
hath  taken  awaj  neceffity  of 
two  witnefles  on  indidment 
297  to  301,  324.  ii.  286,  287 

lb  mlfpriioB  cif  treafon  two  wk* 
nefiet  neceiTaiy,  both  on  india- 
nent  and  trial  800 

What  iiaO  be  laid  two  la  wfiil  wk* 
nefles  within  5  6f  6  £•  6.    ^{H, 

to  307 

[B/  7  IT.  3.  no  ptrfinjkall  he  in- 
diSedy  trUdf  w  mttainted  of 
trtafom^  hut  om  the  omtht  of  tfoo 
lavfui  wtmeffts^  which  two  wit* 
neffes  mufi  he  t§  Atme  tre^fim^ 
tho  m§  ntcejfmry  tiat  they^httld 
heth  he  te  Jkme  etfertutH ;  in 
aotit]  341 

Lawfulaefs  of  witneAt  refpeAs 
•ilher  the  perfont  or  teitiroony 
of  the  witneffiM  301 

Where  feme  a  lawfol  witne6  a- 
gainft  AtfrMi,  or  not  902.  \u  279 

She  ia  not  bound  to  fwoar  iffainft 
anothor  In  theft,  if  bet  biuband 
was  concerned,  tho  not  dire^lj 
againik  him  301 

A  woman  taken  awajand  forcibly 
married,  eemtra  3  U.  7*  maybe 
fwom  againft  her  hufbaad ;  but 
otherwife,  if  flie  aflent  to  the 
marrii^  by  free  cohabilation 
j^  301,  300,  660,  661 

T  In&nt  nnder  fourteen  not  regu- 
larly admiffible,  bat  in  what  ca- 
ftB  under  that  ase  he  may  be 
admitted  a  witncM        278,  219 

A  pnrty  intevefied  not  a  ^awfol 
wiineb  002,  303.  Ii.  280,281, 

282 

A  party  to  an  uforioin  contrad 
wece  a  lawful  witnefs,  or  not 

302.  ii.  280 


One  baviDip  a  pfomffe  or  the  ijbods 
or  lands  of  a  party  mCtatnted,  lio 
lawfil  witttels  toprov«  the  tret- 

.    fott  Pim  30S 

A  perfen  outlawed  in  trefpaf^  a 
witnefs^  tho  no  bwfiffi  juryman  ib 

Atathejr  or  fooi  <>r  mnfter  or  Ser- 
vant, a'  bwM  wttnefo  for  bis 
oorMative  SOS,  ii.  216 

An  adveriarr  in  a  foil  a  good  wit- 
nets  305 

A  partieeft  trimnU  m  fbaae  cafes 
a  lawfid  accttfer  wichln  5  &  6 
E.  e.  ib 

An  approve  ftall  be  (worn  to  bis 
appeal,  but  whether  on  the  tiiat, 
ir  appellee  puts  htmfelf  on  bb 
cooatry  303.  ii.  23^ 

Two  charged  widi  a  crimen  one 
fliaif  not  be  examined  agatofi 
tile  other,  except  he  cenmf* 
himfeff  geilty  ib 

The  |»arty  that  is  to  be  a  wifnefs 
agaiiUI  bis  accomplices  never 
indiA^,  becaufe  he  doth  weak- 
en his  teftbaony,'  tho  not  take 
it  away  303,  304,  305, 

A  pxt^  to  the  treaflh  who  hath 
omlefled  it,  may  be  one  of  the 
two  accufert  in  cafe  of  treafon, 
and  is  fufBctent  to  fiitisiy  5  & 
e  £.€  304 

A  promtfe  of  pardon  to  ft  partf 
to  the  treafon  if  he  will  difoover 
the  pbt,  no  impediment  to  bii 
tefiimony  t  but  if  the  hin^  pro- 
mife  a  pardon  on  condition  that 
if  he  wm  fvittiefs  againil  any  o- 
thers,  be  w3l  narOTo  him,  and 
that  be  acknowledged,  whether 
it  wiH  mahe  bim  uecapable  50K 

ii.  2«a 

Hard  to  take  away  life  on  the  evi« 
dcnce  of  a  pirtjr  to  the  criaic 
fingly,  nalefs  mere  be  firong 
circumfiances  305 

A  remainder  man  expefiant  on  an 
eftate-tail,  not  a  good  witnefs ; 
but  a  diifeifor  may  be  a  witnefs 
to  a  deed  madifr  to  the  tenant  396 

One  Goavid  of  oeofpiraey,  perju- 
ry, or  forgery,  not  a  lainul 
witnefs;  centra^  if  be  t>e  psf 

doned  i)' 

Trefpsfs 


CONTAINED.  IN  THE  TWO  PART9. 


Trefpafs  againfl  A,  B.  and  C.  if 
210  evidence  be  given  againfl  one 
to  prove  him  guilty,  he  may  be 
examined  on  the  part  of  the  o« 
thcr  defendants  j  and  if  two  be 
indicted,  and  there  be  no  evi- 
dence againfl  one,  whether  he 
may  not  be  a  witneft  for  the 
other;  but  olherwife  it  is,  if 
there  be  a  colourable  evidence 
againft  him  Page  306,  307 

Wile  may  be  an  evidence  againfl 
her  huiband  indi6led  for  aiding 
another  to  commit  a  rape  on 
her  629 

Where  an  infant  under  twelve  in 
capital  cafes  maybe  heard  with- 
out oath  634.,  635.  ii.  284 
Difiference    between  admitting    a 
witnefs  to  be  heard,   and   be- 
lieving him  when  heard  635 
Second  wife  married,  leaving  the 
former,  may  be  a  witnefs  againft 
the  bufband,    but  not  the  firfl 
wife  693 
Jurors  triers  of  credibility  of  wit- 
neifes,  as  well  as  truth  of  the 
fad             635.  ii.  235,  276,  277 
Many  things  d  if  able  a  juror,  which 
diiable  notwitneffes         ii.  276 
Diflindlion  between  exception  to 
the  credit,  and  to  the  compe- 
tency                         ii.  276,  277 
One  outlawed    a  competent  wit- 
nefs                                   ii.  277 
Who  witncffes  or  not,  and  how  in- 
competent   witneffes   reflored 

ii.  277  to  285 
He  that  alledgeth  ah  exception  of 
record,  ought  to  fliew  forth  a 
copy  of  the  record  atteAed,  or 
vouch  the  roll  in  court  ii.  278 
If  Aittg  pardon  incompetent  wit- 
neffes, they  are  rendered  com- 
petent, tho  their  credit  fhall  be 
fefl  to  the  jury  ib 

Whether  an  infidel  be  a  com- 
petent witnefs;  a  Jew  may  be 
fuch  ii.  279 

A  reward  given  to  one  for  giving 
his   teflimony,     difables    him 

ii.  280 
Confcquential  benefit  to  the  wit- 
nefs difables  not  his  tcliimunv, 
Vol.  II. 


tho  it  may  abate  his  credit  n^ 

Pagi  280,  281 
Three  adions  feverally  brought  a- 
gainfl  three  perfons  for  perjury, 
on  the  fame  point,  on  trial  of 
the  firfl  action,  the  other  two 
are  competent  witncffes  being 
not  immediately  concerned,  tho 
confequently  the  point  being  the 
fame  it.  2d0 

So  where  indi£^ed  of  perjury  ou 
three  feveral  indidments  touch- 
ing fame  matter,  while  the  o- 
ther  two  flands  unconvided,  they 
may  be  examined  303 

Where  one  not  a  witnefs,  becaufe 
his  own  fuit  ii.  281,  285 

Appellant  nonfuit  on  appeal  may 
be  a  witnefs  fltr  the  J^iag   ii.  282 

Where  iing^s  teflimony  allowed  or 
not  ib 

Witneffes  are  brought  in  by  /h^- 
petna  iffued  by  juflices  of  peace, 
oyer  and  terminer^  gaol'delfveyy^ 

ot  £•  R.  where  the  plea  triabU 

•« 

ID 

Or  the  juflices  that  take  exami- 
nation of  the  accufed,  and  in- 
formation of  witneffes,  or  the 
coroner  that  doth  the  fame,  maj 
at  that  time,  or  any  other  time 
after,  and  before  trial,  bind 
over  the  witneffes  to  appear  at 
the  feflions,  and  in  cafe  of  refu- 
fal  either  to  come,  or  be  bound 
over,  may  commit  them  for  con- 
tempt  ii.  52,  2«2 

Juflices,  (^c  have  no  power  to 
allow     witneffes   their  charges 

ii.  282 
Formerly  evidence  given  for  pri- 
foner  in  cafes  capital  examined 
without    oath ;    but     contra    in 
cafes  not  capital  ii.  283 

If  a  witnefs  be  f  worn  for  the  iing^ 
yd  if  that  witnefs  alledge  any 
matter  in  his  evidence  that  is 
for  the  prifoner's  advantage 
that  ftands  for  a  teflimony  for 
the  prifoner  as  well  as  the  ktng 

ib 

Oneof  nine  years  hath  been  fworn 

on  evidence,    in  capital  caufes 

ii.  283,  284. 
M  m  w  he 
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A  TAfi'LE  OF*  TriE^RINClt^AL  matters;  &c* 


Where  Ihcj  that  live,  aiid'  havie 
land  in  the  hundred,  are  com- 
petent wttneifes,  or  not,  in  an 
a^ion  againft'  the  hundred  on 
the  iiaiate  of  fFinUn    ii.  Page 

280,  28 1 

Vide  (BfaiDmce^ 

QfOOU  Vide  ^dmtp  bp  ^ttttt«^ 


Words  are  eafily  Axhie6t  to  b^  xtiif- 
taken  or  mifappued,  or  mif- 
repeated,  or  miiunderftood,  by 
the  hearer  111,  112 

I  £,  6,  puts  the  very  fame  offen- 
Irs  in  words  fpoken  in  a  lower 


rank  of   punifhment  than    the 

fame  things  written  or  printed 

-Ptf^^  291,  296,  315 

Writing  fcandalous  words  men- 
tioned in  5  &  6  £.  6>  and  there- 
by made  treafon,  not  treafon 
t«rithin  ^5  E.  3  296 

W-hether  the  two  penalties  previ- 
ous to  treafon  in  cafe  of  words, 
'vi%.  for  the  firfl  and  fecond  of- 
fenfe  in  5  &  6  £.  6.  be  repeal* 
.  ed  by  any  aH  ih 

Words  no  provocations  to  kill  a 
man,  nor  will  they  leffen  a 
crime  from  murder  to  man* 
{laughter,  except  words  of  me- 
nace of  bodily  narm    456,  457 

Vide  ^urDer,  STreafon^ 

Hear  atiO  10ap*  vide  GompiM 
uzwu 
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CORRtOENDA  in   the   TABLE. 

ta  tttuU  Sll^iance  (at  fideliias  tegia^  read  JiJelitas  iegea,    TtM 

atnbaffaDor  refer  to  Wvtstatt*  From  ^mmimtnt  to  Becorti*   in 

tne  references  under  Spjpeal,  inilead  of  Vide  S^COCefjer,  make  it  Vide 
<5utlatorp«  ^^  f'i'f^^  ^XVtu,  after  thefe  woros.  For  wkat  end  rM^«* 
hie  or  any  other  during  affray  may  hreak  open  doors^  infert  hut  not  efter 
unltfs^  «c.  Under  IBurglarp  dele  clergy  allowed  to  one  attaint^  which. 
is  inferted  under  its  proper  head  C1^P«  ^or  the  form  and  analy/is  of 
caption  of  indidment  on  return  of  certiorari^  refer  from  CPTtloran 

to  3|noictnunt«  From  certiorari  refer  to  jfeica*  Refer  from  Coiier^ 
ture  to  l^incipal  anD  ^ae(arp«  Under  ^efuil;  deU  iifereacc  to 
VTfafbHt 
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